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Hon.  JAMES  D.  YEOMANS,  of  Iowa. 

Hon.  CHARLES  A.  PROUTY,  of  Vermont. 

Hon.  JOSEPH  W.  FIFER,  of  Iillikois. 

Hon.  William  J.  Calhoun,  of  Illinois,  to  September  30 
1899,  succeeded  on  November  14,  1899,  by  Mr.  Commissioner 

FiFEK. 

Edward  A.  Moseley,  Secretary. 
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BOARD  OF  RAILROAD  COMMISSIONERS  OF  SOUTH 

CAROLINA 

V. 

FLORENCE  RAILROAD  COMPANY  et  al. 


G.  P.  ALLEN  et  al. 

V. 

CAROLINA  MIDLAND  RAILWAY  COMPANY  et  al. 


RIDGE  FRUIT  &  MELON  GROWERS'  ASSOCIATION 

OF  SOUTH  CAROLINA 

V. 

SOUTHERN  RAILWAY  COMPANY  et  al. 


Decided  May  19,  1898. 


On  complaint  that  rates  charged  by  defendants  for  the  transportation  of  melons 
in  carloads  from  shipping  points  in  South  Carolina  to  New  York  and 
other  points  in  northern  and  northeastern  States  were  unjust  and  unrea- 

-8  Inters.  Coh.  1  1 
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Bonable.  it  appeared  that  the  rates  were  lower  than  those  in  force  between 
the  same  points  on  cotton  and  general  merchandise,  although  greater  speed 
and  some  other  exceptional  facilities  are  involved  in  the  transportation  of 
melons  from  South  Carolina;  and  that  the  rates  per  ton  per  mile  afforded 
by  the  melon  rates  ranged  from  7.6  mills  to  1.1  cents,  and  for  most  of  the 
defendant  roads  were  less  than  the  average  receipts  per  ton  per  mile  from 
all  freight.  The  evidence  was  insufficient  to  warrant  an  estimate  of  the 
cost  of  production  or  the  results  of  sales  during  the  shipping  season. 
IIM,  That  the  rates  complained  of  were  not  shown  to  be  unjust  or  unrea- 
sonable, and  that  the  petitions  should  be  dismissed  without  prejudice. 

W.  A.  Barber^  Bates  cfc  i^immsj  and  Patterson  cfc  Ilohnan  for 
complainant. 

W,  A.  Henderson,  for  Sontliern  Railway  Co.,  Pennsylvania 
Railroad  Co.,  and  Norfolk  *k  Western  Railroad  Company. 

J,  T,  Barren^  for  Atlantic  Coast  Line,  Richmond,  Freilericks- 
burg  &  Potomac  Riiilroad  Co.,  and  Charleston  ic  Savannah  Itiil- 
road  Company. 

T.  G,  Barker^  for  Port  Royal  &  An<rusta  Railroad  Co. 

Morderai  i^  Gadsden^  for  Carolina  A:  Midland  Railway 
Company. 

IT.  If,  Moi»rt\  for  South  Carolina  &  (ieor«^ia  Railroad  Co. 


RKr(»KT  AM)  Opinion  of  tiik  Commissh»n. 

Y K< >M  A Ns,  t  ofn  fn  fMMf't/n  f  r  : 

The  three  alniye  entitled  procee<iin«;s  are  practically  alike  and 
the  complaint**  suhtitantially  allege: 

yirst :  That  mtes  on  melons  from  jK»ints  in  South  (^arolina 
to  ]H)int8  in  nortluTii  an«l  iinrthwistern  Stato,  hy  express  pro- 
vision in  the  mte  sheets,  art*  m:Hle  to  expire  on  lKTemlK.»r  lUst  of 
the  current  year,  unless  s<K>ner  revoked,  or  disc«)ntinued,  and  that 
those  rates  in  force  and  etfect  during  tlie  melon  ^hipping  se.'ison 
of  iSiCi,  for  the  transj)ortati<»n  of  melons  in  carloads,  wereunjuht, 
unreasonable,  and  excessive,  and  in  violation  of  the  provisions  of 
the  Act  to  Regulate  Commerce. 

Second:  That  the  rates  In^tween  certain  jM»ints  in  South 
Carolina  and  northern  and  northeastern  ]N>ints  during  the  si*a.son 
of  1895,  were  as  follows: 
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._.    _.B  Norlbampton  and  Boston  (except  East  Cambrldeej  anil  also  _     . 

cut  River  Diviflion.     All  other  points  on  Hie  Boston  &  Maioe  Railway  (except 

Worcester.  Mass.)  and  Portland  &  Rochester  Railway,  50i  cents  per  hundred 


Third:  That  formerly  the  defendants  charged  rates  per  car- 
load, and  permitted  the  loading  of  cara  to  tlieir  fnll  capacity, 
witliout  extra  charge,  but  that  they  now  charge  rates  per  hun- 
dred pounds  oil  quantities  shipped,  including  all  excess  over  a 
specified  minimum  carload  weight  of  24,000  Ibe.,  which  results 
in  greatly  increased  charges,  under  which  complainants  and 
others  have  not  realized  50  per  centum  of  the  actual  cost  of  pro- 
duction on  melons  shipped  to  northern  and  northeastern  States 
during  the  last  three  years. 

Fovrth:  That  while  defendants  claim  to  transport  melons  to 
their  destination  within  a  given  length  of  time, — for  example, 
upon  the  Southern  Railway,  to  northern  and  northeastern  cities 
within  forty-eight  hours,  and  upon  other  lines  in  a  proportionate 
length  of  time,  they  transported  and  delivered  thcui  within  from 
four  to  ten  days,  thereby  often  causing  total  loss  by  decay. 

Fifth:  That  in   many  instances  the  freight  was  overcharged, 
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and  the  railroad  at  the  destination  refused  to  protect  the  bill  of 
lading. 

Sixth:  That  the  defendants  also  required  prepayment  of  freight 
or  that  payment  be  guaranteed  during  the  season  of  1895;  that 
the  rates  charged  were  unjust,  unreasonable  and  excessive,  and  as 
compared  with  the  rates  charged  for  the  transportation  of  cotton 
and  other  conmiodities  between  the  same  points  or  for  like  dis- 
tances, "were  outrageous  and  without  justice  or  reason." 

Seventh:  That  the  melon  shipping  business  is  considerable  in 
amount  and  extremely  profitable,  and  comes  to  tlie  defendants 
between  their  regular  or  busy  seasons. 

Eujhth:  That  defendants  discriminate  in  favor  of  nortliern 
6hip]>ers  to  the  south  and  against  southern  8hip])ers  to  the  nortli. 

Ninth:  That  the  cost  of  producing  melons  jwr  carload  is  $50, 
which  the  producer,  in  a  majority  of  cases  under  the  excessive 
freight  charges,  fails  to  receive  when  the  melons  are  sold. 

Tenth:  That  a  charge  of  lJ50  per  car  for  freight  from  stations 
on  the  Carolina  Midland  Railway,  Port  Royal  &  Augusta  liail- 
way,  and  South  Carolina  &  Georgia  liailroad  to  Philadelphia, 
and  from  other  |X)int8  of  shipment  fo  other  i>oints  of  destination, 
proportionately  greater  or  less,  would  l)e  reasonable  and  just. 

Complainants  pray  that  after  liearing  and  investigation,  an  or- 
der may  \>e  made,  commanding  and  requiring  said  defendants  to 
cease  and  desint  from  said  violations,  and  to  com|)el  them  to 
charge  and  exact  such  rates  only  for  the  tran8|K)rtHtion  of  melons 
in  carloads  lujtween  the  )>oints  aforesaid,  as  may  l)e  found  to  Ikj 
just,  reasonable,  lawful  and  undiKTiminating. 

Those  of  the  defendants  who  do  not  deny  any  jmrticiiiation  in 
the  rates  named  or  traffic  specified,  a<imit  that  the  nites  named 
in  the  complaints  were  those  in  force  during  the  mel«»n  season  of 
1895,  and  that  they  expinni  Decemlwr  .'Ust  of  that  year,  but 
deny  that  such  charges  were  unjust,  unreiiS4»nable,  excessive*,  or 
in  violation  of  the  provisions  of  the  Act  to  Regulate  Commerce. 
Tliey  further  deny  that  they  ever  charged  niti's  |H»r  carload  and 
jwrmitted  the  loading  of  cars  to  their  full  capa<aty  without  extra 
charge,  but  aver  that  they  charged  rates  per  hundred  ])ounds 
on  the  (quantity  ship)K*d,  including  all  excess  over  a  s))ecitie4l 
minhnum  carload  weight  of  24JMM»  ]>onnds.  They  <leny  that 
they  claimed  to  sliip  melons  from  stations  u]>on  their  line  in  South 
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Carolina  to  northern  and  northeastern  points  within  forty-eight 
hours,  or  that  they  required  freight  on  melons  shipped  to  be  pre- 
paid or  payment  thereof  to  be  guaranteed  to  their  satisfaction 
during  the  season  of  1895,  except  at  certain  prepay  stations 
where  no  agents  were  located,  as  specified  on  the  tariffs  aforesaid 
during  the  year  1895;  and  they  deny  that  their  published  rates 
for  this  transportation  were  unjust,  unreasonable,  or  excessive. 
They  claim  that  there  is  a  special  risk  in  handling  melons  on  ac- 
count of  their  perishability,  which  requires  great  care  and  the 
immediate  forwarding  of  cars,  which  cannot  be  held  for  the  con- 
venience of  defendants  as  cars  loaded  with  cotton,  etc.;  that  the. 
character  of  melons  is  such  as  to  be  inhibitive  as  to  loading  to  the 
full  capacity  of  cars,  as  it  would  result  in  injury  to  the  bottom 
layers  of  melons.  They  deny  that  a  rate  of  $50  per  car  between 
the  points  named,  and  from  other  points  of  shipment  to  other 
points  of  destination  proportionately  great  or  less,  as  alleged, 
would  be  just  and  reasonable,  but  aver  that,  on  the  contrary,  such 
a  rate  would  be  insufficient  to  compensate  for  such  transporta- 
tion. The  defendants  claim  that  as  all  melon  rates  expired  on 
December  31st,  1895,  no  rates  on  melons  were  in  force  when  the 
complaints  were  filed,  and  that  therefore  there  is  no  cause  or 
ground  of  complaint  within  the  purview  of  the  Act  to  Regulate 
Commerce. 

Wherefore,  defendants  pray  that  the  complaints  be  dismissed. 

By  and  with  the  consent  of  counsel  at  the  hearing  and  upon 
the  ground  that  it  was  not  engaged  in  the  transportation  of  mel- 
ons between  the  points  named,  the  Norfolk  &  Western  Railroad 
Company  was  dismissed  as  a  party  defendant,  and  at  the  same 
time  motions  to  dismiss  the  petitions  were  entered  in  behalf  of 
other  defendants,  first,  for  want  of  equity  upon  the  face  of  the 
petitions;  second,  for  want  of  jurisdiction  of  the  Interstate  Com- 
merce Commission,  on  the  ground  that  it  is  apparent  upon  the 
face  of  the  pleadings  that  no  schedule  was  in  existence  when  the 
petitions  were  filed  and  that  counsel  were  advised  that  the  Com- 
mission would  not  "undertake  in  advance  to  make  a  schedule,  but 
only  sit«  in  adjudication  upon  schedules  in  existence ;"  third,  on 
the  ground  that  the  facts  fail  to  show  any  real  issue  and  at  the 
most  present  a  "  fictitious  question."  A  further  motion  to  dis- 
miss was  entered  in  behalf  ol  the  roads  comprising  the  Atlantic 
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Coast  Line,  the  Richmond,  Fredericksburg  &  Potomac  Railroad 
Company,  and  the  Charleston  &  Savannah  Railroad  Conqmnj, 
because  of  the  total  faihire  of  proof  connecting  these  carriers 
with  any  transactions,  "  and  especially  with  any  exorbitant  or  un- 
reasonable rate.''  In  support  of  this  motion  it  was  claimed  the 
evidence  ''has  been  express  tliat  all  of  these  sliipments  go  via  tlie 
Southern  Railroad,"  but  the  evidence  does  not  clearly  establish 
this  as  a  fact ;  and  the  motion  is  denied. 

The  technical  questions  raised  by  the  other  motions  are  ob- 
viated by  the  fact  that  while  no  rates  for  the  transportation  of 
melons  between  the  points  named  were  in  effect  over  the  defend- 
ants' lines  when  the  complaints  were  filed,  substantially  the  same 
rates  as  those  complained  of  were  published  bv  the  defendants 
for  the  subsequent  seasons  of  18i)*»  and  1897,  during  the  |H3ndency 
of  these  proceedings. 

FACTS. 

1.  The  potitioners  in  the  three  complaints  involved  are:  (1) 
The  Hoard  of  IJaiiroad  CommisMonersof  the  state  of  South  Caro- 
lina in  behalf  (»f  the  melon  growers  and  6hip])erA  in  that  state  ; 
(2)  the  Ri<ige  Fruit  and  Melon  (irowcrs'  Association  of  South 
Caroliiui,  an  association  of  between  tiitv  and  sixtv  melon  and 
fruit  growers  and  sliipj)ersMtuated  along  the  line  of  the  Southern 
Railway  between  Columbia,  S.  (\,  and  Augusta,  (ia.;  (3)  (i.  P. 
Allen  and  others  who  are  growers,  buyers  ami  shipj>ers  of  melons 
at  points  in  South  (Carolina. 

2.  Melons  are  carricnl  by  defendants  at  special  rates  published 
annually  Injfore  the  opening  of  the  melon  shipping  season,  and 
by  express  provision  in  the  rate  sheets  are  nuide  to  expire  on  De- 
cember .*U  of  the  same  vear  unless  sooner  revoked  «»rdis<*ontinued. 

3.  These  iH»titions  were  filed  in  April  and  May,  lSl»t),  after 
the  rates  for  the  season  of  ls05  had  expired  and  before  those  for 
181M»  had  l>een  publishiMl  and  when  no  rates  wen»  in  etfeet  f<»r  the 
tninsport4ition  of  melons  over  defendanth'  lines  Iwtween  the 
points  in  <]uestion. 

4.  The  mtes  promulgated  for  the  8i»as<ins  of  ISOO  and  1'>1*7 
were  substantially  the  siime  as  those*  in  effect  during  the  seas<m 
of  181C),  from  |>oints  in  South  Carolina  to  the  f«»lK»wing  points, 
namely:  New   York  city,  3*>  cents ;  Boston,  45  cents;  Pliila<lel- 
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phia,  33  cents ;  Baltimore  and  "Washington,  29  cents ;  Utica, 
Oneida,  Rome,  Syracnse  and  RochcBter,  N,  Y.,  41  cents ;  Erie, 
Pa.,  42  cents.  Eates  to  other  northern  and  northeastern  points 
were  based  upon  the  New  York  rate.  There  have  been  virtually 
no  changes  in  the  rates  to  Washington,  Baltimore,  Philadelphia, 
New  York,  Boston  and  to  other  northeastern  points  based  on  the 
New  York  rate  of  36  cents  since  1892,  when  the  Commission  in 
Loud  V.  South  Carolina  S.  Co.  4  Inters.  Com.  Rep.  205,  5  I,  C. 
C.  Rep.  529,  declared  them  not  to  have  been  shown  unreasonable 
by  the  evidence  in  that  case,  which  failed  entirely  to  show  the 
actual  or  estimated  cost  of  production.  As  indicated  by  the 
following  table  the  rates  to  Utica,  Oneida,  Rome,  Syracuse,  Roch- 
ester and  Erie  appear  to  have  been  lower  in  1897  than  they  were 
in  1892: 
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5.  It  is  alleged  that  the  rates  in  question  as  compared  with 
those  on  cotton  to  the  northern  points  *'  were  outrageous  and 
without  justice  or  reason." 

A  comparison  of  the  rates  from  various  South  Carolina  points 
to  New  York  City  shows  that  those  on  cotton  are  from  12  cents 
to  37  cents  per  hundred  pounds  higher  than  those  on  melons. 
The  rates  to  otiier  northern  points  are  based  on  the  New  York 
rate. 
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7.  Following  is  a  statement  showing  the  average  receipts  per 
ton  per  mile  obtained  by  various  defendants  from  all  freight  car- 
ried during  the  years  ending  June  30,  1895,  and  1896. 


Name  of  Road. 


South  Carolina  &  Georgia  R.  R 

CaroIiDa  Midland  Ry... 

Port  Royal  &  Western  Carolina  Railway 

Southern  Ry 

Florida  Central  &  Peninsular  R.  R 

Pennsylvania  R.  R. 

Port  Royal  &  Augusta  Ry 

Atlantic  Coast  Line  A^s'n 


Average  receipts 
per  ton  per  mile. 


1896. 


Cents. 

1.305 
12.471 
3.138 
1.030 
1.195 
.5«3 
1.382 
1.534 


The  estimated  cost  of  carrying  one  ton  one  mile  on  tlie  roads 
above  named  for  the  year  ending  June  30,  1893  (the  last  year  in 
which  this  iteln  was  reported),  was  as  follows :  South  Carolina 
Railway  (now  South  Carolina  &  Georgia)  6.69  mills ;  Carolina 
Midland  Eailway  3.192  cents;  Richmond  &  Danville  Railroad 
(now  Southern)  9.33  mills;  Florida  Central  &  Peninsular  Rail- 
road 6.8  mills;  Pennsylvania  Railroad  4.47  mills;  Port  Royal  & 
Augusta  Railway  5.211  cents;  Atlantic  Coast  Line  9.31  mills. 

8.  The  average  rate  per  ton  per  mile  for  the  transportation  of 
melons  and  that  for  "all  freight  handled"  by  the  Atlantic  Coast 
Line  for  the  year  ending  June  30,  1895,  was  respectively  about 
8.  5  mills  and  15  mills,  showing  that  the  average  rate  on  melons  fell 
6.  5  mills  below  that  for  "  all  freight  handled."  By  a  like  com- 
parison on  the  Southern  Railway  it  appears  that  the  average  rate 
on  melons  was  not  more  than  7  mills — between  5  and  7  mills — 
while  that  on  all  freight  was  1.  1  cent  or  1.  2  cents  per  ton  per 
mile,  showing  that  on  this  road  also  the  average  melon  rate  was 
much  lower  than  the  average  rate  on  "  all  freight  handled." 

9.  The  rates  on  melons  are,  and  so  far  as  the  testimony  indi- 
cates have  always  been,  per  one  hundred  pounds  with  a  minimum 
carload  weight  formerly  of  20,000  pounds,  subsequently  changed 
to  24,000  pounds,  and  all  excess  chargeable  at  the  same  rate  per 
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one  hundred  pounds.  But  the  evidence  is  to  the  effect  that, 
owing  to  lack  of  scales  at  convenient  points  for  weighing  melons 
or  for  other  cause,  there  was  excess  charge  on  very  few  cars  until 
within  recent  years. 

Bills  of  lading  and  expense  bills  submitted  by  the  complainants 
show  the  billing  weight  on  ninety-one  carloads  of  melons  shipped 
to  New  York,  Philadelphia  and  other  northern  and  eastern  points. 
Of  these  45  cars  were  billed  at  24,0(X)  lbs.;  11^  at  different  weights 
over  24,0(M)  lbs.,  and  under  31,000  lbs.,  23  at  3i»,000  lbs.,  or  un- 
der 35,000  lbs;  3  at  35,(MM)lb8.,  or  under  3(],oo0  lbs,,  and  1  at  3«,- 
300  lbs.  Others  were  billed  from  one  point  to  be  weighed  at  an- 
other and  the  weight  is  not  shown. 

10.  The  estimated  cost  i>er  carload  of  12rM»  melons,  which  in- 
cludes the  cost  of  production,  hauling  to,  and  loading  in  the  car 
ready  for  shipment,  is  stated  at  amounts  ranging  from  J?42  to  $55. 
All  estimates  include  a  rent  of  $2  per  acre  for  the  land,  ami  cal- 
culate that  alxmt  4  acres  produce  one  carload  of  melons.  The 
estimated  cost  of  $42  is  based  *'ui>on  the  average  favoralile  con- 
ditions," with  the  i)os8ibility  of  accident  to  the  crop  eliminated, 
and  is  as  follows  : 

Rent,  4  acres,  at  $2  per  acre $  B.OO 

Ouano,  at  $8  per  acre 12.00 

Preparinif  land  for  seed,  at  f  I  per  acre 4.00 

Planting 50 

Hoeinjf  twice 1.00 

Plowlnfftwice 8.00 

Straw  and  packing  in  car 1.50 

Hauling  at  i  cent  per  melon 600 


Total $42.00 

In  the  e.'^tinuiies  given,  the  cost  of  hauling  is  determineil  by  the 
length  of  the  haul.  In  the  alH>ve  statement  it  is  estimated  at  p\ 
jHT  car  for  hauling  a  distance  of  ^  mile.  In  another  at  $\2  for  a 
haul  of  **  2  or  3  miles.'' 

Melon  growers  are  suliject  to  severe  but  variable  losses  to  their 
cn>ps  from  <liseases  to  which  melons  are  subject ;  damages  from 
the  elements  and  the  imi)overishe<l  an<l  exhausted  coiulition  of  the 
S4»il  which  cannot  l>e  counte<l  upon  with  any  degree  of  certainty 
to  yield  substantial  crojw  for  two  succt»s>ive  seasons.  For  that 
reason  owners  of  land  who  are  engaged  in  this  industry  are  some- 
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times  compelled  to  rent  other  ground  while  their  own  remains 
idle.  One  witness  testified  that  lie  had  not  grown  melons  on  his 
own  ground  for  four  or  five  years.  Land  used  for  this  purpose 
is  worth  from  $10  to  $20  per  acre. 

The  raising  of  watermelons  in  quantities  for  shipment  to  north- 
em  markets  commenced  in  South  Carolina  about  1883  or  1884. 
Melons  are  shipped  from  Georgia  and  Florida  prior  to  the  ship- 
ments from  South  Carolina.  This  business  has  rapidly  increased, 
and  during  the  three  years  prior  to  1896  the  Port  Royal  &  Augusta 
road  hauled  about  900  cars,  while  the  Southern  Railway  in  1895 
handled  about  1,100  cars  of  melons,  250  or  less  originating  on  their 
own  lines. 

11.  It  appears  to  be  the  practice  among  some  shippers  not  to 
confine  themselves  in  their  shipments  to  their  own  crops  but  to 
buy  up  the  melons  of  smaller  growers  and  also  to  contract  with 
them  for  the  future  delivery  of  their  crops.  The  evidence  indi- 
cates that  in  the  face  of  the  severe  losses  they  are  alleged  to  have 
sustained  in  the  preceding  year,  the  complainants  or  some  of  them 
had  more  land  under  cultivation  in  1896  than  in  1895.  In  one  in- 
stance a  witness  stated  that  he  had  only  15  acres  in  melons  in  1895 
but  in  1896  he  had  180  acres ;  134  of  which  he  had  rented  at  $2.25 
cash,  paying  25  cents  more  per  acre  than  is  usually  paid.  In 
reference  to  the  practice  of  buying  for  future  delivery  one  wit- 
ness said,  "  I  just  take  this  view  of  it.  We  try  to  keep  up  with 
the  melons  grown  and  the  conditions,  etc.,  and  in  purchasing  it  is 
all  speculative.  We  don't  know  whether  we  will  make  money  or 
lose  when  we  purchase." 

The  firm  of  which  this  witness  was  a  member  paid  the  produ- 
cer an  average  of  $62.75  per  car  for  29  cars  shipped  to  Baltimore 
in  1894.  The  maximum  price  paid  was  $87.50  and  the  minimum 
$45.00.  The  price  includes  loading  in  almost  every  instance. 
The  price  paid  in  1895  ranged  from  $10  to  $50  and  possibly  $60 
per  car;  and  at  the  time  of  the  hearing  June  2,  1896,  contracts 
had  been  made  for  the  following  July  delivery  at  $35  to  $50  per 
car. 

12.  The  cars  are  placed  upon  the  side  track  for  the  convenience 
of  the  shipper  who  furnishes  straw  or  other  packing  for  the  mel- 
ons, hauling  same  to  the  station  and  placing  it  in  the  car,  furnish 
and  place  in  position  boards  necessary  to  hold  the  melons  in  at 
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tlie  doors  of  the  cars,  perform  all  the  work  of  loading  while  their 
consignees  unload  at  destination,  thus  relieving  the  railroads  of 
this  burden.  No  deduction  is  allowed  by  the  railroads  for  the 
weight  of  the  straw  or  boards.  In  addition  to  this  expense,  the 
shipper  is  charged  a  commission  of  10  per  cent  by  the  commis- 
sion merchant  for  the  sale  of  his  melons  and  is  subjected  to  a 
further  charge  for  cartiigo  in  some,  but  not  all,  of  the  cities 
named. 

13.  The  railroads  do  not  guarantee  the  time  in  which  they  will 
transport  melons  to  destination,  but  the  schedules  of  these  trains 
are  advertised  and  publicly  announced,  and  shipments  are  based 
upon  such  schedules.  When  the  train  fails  to  reach  destination 
at  the  time  tuivertised  and  thereby  the  melons  are  in  bad  condi- 
tion and  unsalable,  no  refund  is  made  to  the  shipper  for  the  loss 
of  the  melons.  If  the  freight  was  not  prepaid,  none  is  collectetl 
in  sucli  cHses;  but  should  prepayment  have  been  made  upon  the 
demand  of  the  carrier,  no  return  of  the  charges  is  made  to  the 
ship|)cr  although  the  melons  may  have  become  unsalable  at  des- 
tination owing  to  the  delay  in  the  arrival  of  the  train.  As  in 
the  shipment  of  other  jxjrishable  product,  melon  trains  are  expe- 
dited as  much  as  possible. 

The  time  consumed  bv  a  melon  train  l)etween  Denmark  and 
Charleston,  S.  C,  and  New  York  citv  is  between  fortv  and  fortv- 
five  hour's,  and  about  the  same  pn)[)ortionate  time  is  consumed 
from  other  points  in  South  Carolina  to  other  northern  and  north- 
eastern points.  The  sjieed  is  between  23  and  2*>  miles  an  hour 
and  between  some  points  along  the  route  as  high  as  3o  miles. 
"Dead  freight"  is  hauled  at  al)out  half  the  8|K»ed  of  a  train  of 
jKirishable  freight,  and  the  importance  of  conforming  strictly  to 
the  schedule  time  is  not  so  great  as  in  the  case  of  fast  melon 
trains.  The  general  improvement  of  the  service  of  tliese  fast 
trains  since  the  commencement  of  the  melon  industrv  in  South 
Carolina  is  conceded  bv  all,  but  there  are  serious  delavs  on  the 
part  of  the  carriers  for  which  no  compensiition  is  made  to  the  ship- 
pers. 

14.  The  great  distance  l>etween  the  melon  tield  and  the  regu- 
lar side  track  in  some  instances  practically  prohibited  the  hauling 
and  shipment  of  melons  and  the  initial  carriers  found  it  necessary 
for  the  development  of  the  melon  industry  to  establish  other 
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side  tracks  along  their  several  lines.  One  of  the  defendants,  the 
Port  Royal  &  Augusta  Eailway,  during  the  three  years  preced- 
ing that  in  which  the  hearing  was  held,  expended  about  $3,500 
in  providing  such  additional  sidings,  which,  with  two  exceptions, 
were  used  exclusively  for  the  melon  traffic.  Owing  to  the  fact 
that  melons  cannot  be  grown  successfully  on  the  same  ground  for 
successive  seasons,  those  side  tracks  have  to  be  moved  from  time 
to  time  by  the  railroad,  thus  involving  additional  expense. 

15.  An  extra  and  more  or  less  burdensome  car  service  is  also 
required  of  the  initial  lines  during  the  melon  shipping  season. 
As  it  approaches  they  are  compelled  to  secure  large  numbers  of 
cars,  and  "  park "  them  on  the  diflFerent  side  tracks,  where  in 
some  instances  they  stand  idle  a  week  and  longer  before  they  are 
loaded  and  ready  to  move.  Extra  engines  and  crews  are  then  re- 
quired to  gather  the  cars  from  the  different  side  tracks,  and  bring 
them  to  the  central  stations,  such  as  Allendale  and  Blackville, 
where  track  scales  are  located  and  buyers  congregate.  As  the 
season  advances,  the  perishable  nature  of  the  traffic  demands  the 
immediate  return  of  cars  from  the  northern  markets  for  fur- 
ther use.  To  accomplish  this  the  defendants  are  obliged  to  "  re- 
turn empty  "  about  90  per  cent  of  the  cars. 

The  defendants  in  order  to  meet  the  requirements  and  condi- 
tions of  this  melon  traffic  have  increased  their  facilities  and  bet- 
tered their  service.  The  more  expensive  ventilated  car  has  taken 
the  place  generally  of  the  box  car;  the  melon  trains,  carrying 
fewer  cars  than  the  '*  dead  freight "  trains,  are  run  on  schedule 
time  at  greatly  increased  speed  and  at  greater  cost.  The  box  car 
originally  used  was  28  feet  in  length.  At  a  later  period  that 
class  of  car  was  constructed  31  feet  in  length  and  the  minimum 
carload  weight  was  increased  from  20,000  lbs.  to  24,000  lbs. 
The  ventilated  car  was  made  the  standard  length,  34  feet,  but  the 
minimum  carload  weight  remained  unchanged.  In  the  old  style 
lx)x  cars  the  melons  were  loaded  live  tiers  deep ;  the  larger  ven- 
tilated car  enables  the  shipper  to  load  the  same  number  of  melons 
over  a  greater  surface  with  fewer  tiers  and  less  weight  on  the 
bottom  layers.  This,  the  complainants  state,  is  not  satisfactory 
to  the  commission  merchants,  who  demand  that  the  cars  shall  be 
loaded  five  tiers  deep,  as  before.  If  that  method  of  loading  is  to 
be  adhered  to  without  regard  to  the  size  and  weight  of  the  mel- 


14  INTERSTATE    COMMEkCE    REPORTS. 

ons,  tlie  shipper  must  necessarily  in  many  cases  exceed  the  mini- 
mum vveif^ht  now  esta])lished.  Twelve  hundred  is  claimed  to  he 
the  number  necesstirv  to  load  the  modern  car  under  those  circum- 
stances,  but  the  evidence  tends  to  show  that  the  actual  number 
loade<l  varies  from  !S5(>  to  1415  melons  j>er  carload.  Those 
weit^hiiif]^  less  than  IS  lbs.  are  seldom  shipjMjd.  The  evidence 
does  nut  show  the  averacre  weight  of  the  better  gnule  shipj^ed, 
but  in  the  case  of  Loud  v.  South  Curolina  7?.  6V,  already  re- 
ferred  to,  the  Commission  found  that  weight  to  be  about  23J 
pounds. 

!♦).  The  market  price  of  melons  is  affected  in  part  by  the  con- 
dition of  the  market  and  the  size  and  (|uality  of  the  melons, 
which  in  a  measure  probably  accounts  iur  the  great  differences  in 
price  that  appear  in  sales  made  in  the  same  nuirket  upon  the  same 
dav  and  bv  the  siiine  commission  merchants.  The  evidence  indi- 
elites  that  melons  were  sold  by  the  hundred  in  New  Y'ork,  Phila- 
delphia an<l  other  large  cities  in  ls<»*2.  Statements  of  siiles  in 
Baltimore,  I*hiladelphia,  New  York  and  some  other  large  cities 
in  lSi»5  siiow  that  they  were  then  sold  bv  tlie  carload,  but  the 
number  per  carload  is  n(»t  giviMi.  This  renders  impossible  any 
comparison  brtwcHMi  tlie  ])rices  of  l>l»:i  and  isi^f).  The  meagre 
statements  of  sales  m  tlie  former  and  tlie  incomplete  returns  for 
the  latter  year  make  a  comparison  of  the  net  results  e<|ually  futile. 

17.  The  business  <►{  the  defendants  i>  lii;hter  durintr  the  sum- 
mer  months,  which  makes  it  necessarv  to  return  most  of  the  cars 
to  the  south  empty.  I)uring  the  meloTi  shipping  season  the 
northbound  l»u>ine.>s  is,  however,  further  augmented  by  the  ship- 
ments of  ciml,  pig-iron,  lumber,  cottonseed  meal  ainl  cottonseed 
oil. 

is.  The  month  of  .lulv  is  conceded  to  be  the  bestaiid  the  most 
profitable  moiith  for  the  >aleof  South  Carolina  meh^ns  in  the  north- 
ern a!id  nortluMtstern  markets.  The  shipments  comtnence  during 
the  first  ten  davs  of  that  month,  llv  the  latter  part  of  Julv  or  the 
first  of  August  the  melons  from  North  Carolina  and  other  nearer 
fields  shipped  at  lower  rates  re<luce  the  selling  price  in  the 
northern  markets.  An  account  sales  datetl  l»o>to!i,  August 
iJ,  lsi»;>,  tiled  by  the  complainants,  bears  the  notatii^n.  **  Plenty  of 
North  Carolinas  coming  and  market  well  supplied  at  12  to  17 
cents.      Few  fancv  ears  reach  2o  cents.'' 
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19.  Owing  to  the  fact  that  the  accounts  sales  and  other  memo- 
randa filed  by  complainants  only  cover  sales  at  some  one  particu- 
lar point,  or  for  part  of  a  season,  or  a  portion  of  the  sales  in  the 
different  markets  in  the  same  season,  and  to  the  further  fact  that 
there  was  no  direct  or  conclusive  evidence  on  the  subject,  it  is  impos- 
sible to  ascertain  from  the  record  any  fair  idea  as  to  the  price  re- 
ceived for  melons  at  destination,  or  the  profit  or  loss,  as  the  case 
may  be,  either  in  the  past  or  at  the  present  time.  But  without 
attempting  to  state  the  cause  for  the  difference  the  limited  data 
submitted  indicate  that  the  profits  in  recent  years  are  much  less 
than  in  former  years. 

20.  There  was  a  great  deal  of  testimony  relating  to  the  question 
whether  or  not  the  freight  was  required  to  be  guaranteed  or  pre- 
paid by  the  shippers  before  the  melons  would  be  accepted  for 
shipment,  some  shippers  who  testified  claiming  that  it  was  either 
guaranteed  or  prepaid  in  every  instance  while  the  witnesses  for 
the  railroads  testify  that  it  occurred  only  when  there  was  a  glut  in 
the  market  to  which  the  shipment  was  destined,  and  that  this 
was  done  by  the  railroads  because  often  the  melons  would  not 
bring  the  amount  of  the  freight  charges  at  such  overstocked 
points.  Such  prepayment  is  also  demanded  at  certain  prepay 
stations  where  there  are  no  agents  and  also  on  shipments  destined 
to  New  York  city  over  the  Pennsylvania  Railroad  during  the 
season  previous  to  the  time  of  the  hearing. 

21.  There  is  no  evidence  in  support  of  the  allegation  that  in  the 
cases  of  overcharges  the  defendants  at  destination  refuse  to  pro- 
tect the  bill  of  lading.  Papers  in  relation  to  a  claim  for  over- 
charge were  produced,  but  that  the  claim  was  a  just  one  or  that 
it  was  refused  is  not  shown.^  Neither  is  the  complainant's  alle- 
gation that  the  defendants  discriminate  in  favor  of  their  northern 
shippers  to  the  south  and  against  their  southern  shippers  to  the 
north  supported  by  the  evidence.  Considering  the  perishability 
of  the  several  products,  a  higher  rate  on  melons  from  southern  to 
northern  points  than  that  on  apples,  onions  and  potatoes  from  the 
northern  points  south  cannot  be  held  to  be  a  discrimination  against 
the  southern  markets. 

Conclusions. 

After  the  institution  of  a  former  proceeding  before  the  Com- 
mission, the  case  of  Loud  v.  South  Carolina  R.  Co,  4  Inters.  Com. 
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iiep,  2»>5.  5  L  C.  C.  Rep.  52t>.  artsm^  ia  the  iuae  seedsm  of  Ifa0 

f/>nntry  and  ha^insr  at  i^ae  ntei  aptxi  the  smeae  cIm&  of  tnfte 
\r4:tween  [K>inte  in  Soath  Caroliaa  and  the  m»>re  importmnt  points 
of  deAtiriation  named  in  the  Ci>mpLunt  now  aoder  cooMdertttioB, 
namely,  iVjv^ton,  New  York,  Pbila«ielphix  Baltimore  and  Warii* 
in|(ton,  the  defendants  therein  redaoe*!  the  rates,  and  bated  dieoi 
\i\HfU  a  rate  of  3C  cents  per  handre»i  poanda  to  New  York  Ciljr. 
In  view  of  the  evidence  in  that  case  which  failed  to  indicate  the 
a(;tnal  cfi^t  of  the  pro^iuction  of  melons  the  Commission  did  nol 
feel  jiiHtitied  in  ordering  a  greater  redaction  of  the  rates  thin 
that  made  hy  the  defendants  after  the  commencement  of  thai 
j>nK;eeding. 

Tiie  rat<;H  at  i>*Hiie  in  tlie  present  cases,  to  Boston,  New  York, 
etc.,  an»  virtually  the  same  as  those  from  which  we  did  not  1 
justified  in  ordering  a  further  redaction  in  the  former  procei    i 
J'rotitiug  by  the  failure  of  the  complainant  in  that  case,  the 
tioners  herein  have  attempted  to  show  the  cost  of  production 
melons,  including  all  ex{)enses  incident  to  the  hauling  and  Io< 
ing  of  the  same  in  the  ears.     Entire  dejHjndence  cannot  Ik?  plac< 
U|)on  these  estimates,  which  range   between  J^42  and  >^55  per       j 
their  correctnchs  is  seriously  questioned  by  the  testimony  of  soi 
of  the  parties  complainant,  which  shows  that  contracts  were  made 
with  the  growers  for  the  future  delivery  of  their  crops  at  a  price 
as  low  as  )f;J5  jwr  car,  which  price  included  the  loading.     These 
contnicts,  it  must  Im  borne  in  mind,  were  made  in  advance  of  the 
ri]H*ning  of   the  melons,  when  the  producer  could  not  have  t)een 
•  intluencod    bv  any  actual  adverse  conditions.     It   is  but  fair  to 
presume  that  the  grower,  in  so  contracting,  did  so  after  calculat* 
ing  ujHMi  a  projK'r  rt»turn  Ujwn  th^  money  and  lalK)r  expended. 
Instances  art*  als4>  shown  where  melons  were  lx)ught,  in  one 
as  low  as  Alo  |H»r  carload  and  others  for  $18,  $20  and  $25  ] 
oarliMid.     It  is  true  the  evidence  shows  that  an  average  price  ol 
$«»2.7r»  |H»r  oar  was  |mi«J  for  2J>  cars  in  18M,  the  maximum  pri 
being  $S7.r)(»  and  the  minimum  $45,  but  in  the  light  of  other  evi* 
dence  wc  an*  warranted  in  concluding  that  the  higher  prices  we 
paid  whrn  the  market  deinan<l  was  greatest.     Were  we  to  dn 
a  (*onclu>ion  iis  to  the  cost  of  production  basiMl  upon  the  facta 
foil*  us  ill  tlie>e  cjiMvs  the  proper  basis  for  such  Ci»nclusion  I 

not  {HTliaps  Ih'  the  lowest  price  at  which  the  prinJucer  volui 
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ilv  (?oiitracte«l  and  agreed  to  deliver  bis  inelonB  at  a  future  time, 
nor  yet  tlie  highest  price  demauded  and  received  by  him  when 
ihe  immediate  demands  of  the  market  were  great  and  the  supply 
limited.  The  evidence  is  too  conflicting  to  afford  us  a  just  and 
satisfactory  estimate.  Diseases  to  which  melons  are  subject,  de- 
structive hail  storms,  droiiglits,  and  tlie  poverty  and  uncertainty 
uf  the  soil,  are  some  unfavorable  conditions  sometimes  conspiring 
tu  make  that  cost  greater.  If  the  cost  had  been  determined,  that 
based  npon  the  ordinary  and  not  the  extraordinary  conditions 
would  liave  been  the  one  considered  in  its  relation  to  the  rates  in- 
voked. 

With  no  definite  data  as  to  the  original  cost,  etc.,  we  next  seek 
iiy  means  of  tlie  memoranda  of  sales  made  by  complainants  and 
others  in  the  markets  named  to  ascertain  the  results  of  such  sales. 
fm  Here  we  tind  particular  cases  where  losses,  sometimes  severe, 
»ere  sustained.  On  the  other  hand  there  is  snch  an  apparent 
lureon  tlie  part  of  those  same  complainants  to  account  for  all 
fir  sales  when  confessedly  that  information  could  have  been 
nroished  by  them,  that  in  attempting  to  form  any  estimate  of  the 
>alc  as  a  whole,  little  real  weight  can  be  placed  npon  individual 
partial  returnsi,  when  complete  statements  would  perhaps  lead 
an  opposite  conclusion.  The  complainants  have  failed  to  show 
3  entire  sales  of  any  one  person  or  Unu  in  all  markets  named 
or  any  one  season.  One  witness,  when  asked  for  a  statement  of 
B  sales  at  interior  points  replied,  "  I  have  them  home  in  a  book, 
keep  an  account  there,"— at  the  same  time  declaring  that 
'uioet "  of  his  shipments  for  "  the  last  three  years  have  been  to 
;erior  points."  Another,  when  asked  for  statements  for  July, 
needed  to  be  the  most  profitable  month,  replied  that. he  had 
em  "  at  home,"  he  thought.  The  same  witness  testiiied  that 
firm  of  which  he  was  a  member  shipped  "about  200  cars" 
ring  the  season  of  1895,  but  only  accounted  for  about  94  ears, 
till  another  witness  furnished  a  statement  of  the  sale  of  45  ears  in 
[city  of  New  York,  at  a  loss  of  about  S9(!.  The  statement  bore 
date,  either  of  month  or  year.  That  the  witness  had  sold  at 
ler  points  during  the  same  period  we  conclude  from  the  fact 
it  when  asked  whether  he  had  any  statement  of  his  sales  in  the 
he  replied,  "Only  from  New  York."  If  the  statement 
was  intended  to  cover  the  sales  made  during  the  preced- 
Cou. 
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ing  season,  that  of  1895,  then  his  statement  that  during  that  sea- 
son his  shipments  were  made '*  mostly  "  to  New  York  and  Wash- 
ington, shows  his  failure  to  account  for  his  sales  outside  of  New 
York  city.  Whatever  the  cause  of  this  failure  to  make  a  fuller 
showing,  we  are  furnished  no  basis  for  a  just  and  satisfactory  cdu- 
clusion  as  to  the  alleged  unprofitableness  of  the  melon  industry 
by  the  evidence  before  us. 

We  are  brought  then,  to  a  consideration  of  the  rates  in  the  rela- 
tion they  l>ear  to  other  rates  and  to  the  exceptional  service  ren- 
dereil  in  the  transportation  of  melons. 

As  announced  by   the  Commission  in  the   case  of    Ddmrare 
State  (wraiuje^  Pntroiis   of  Ilushandry  v.  New    Y(frl\  P,  d"  X, 
li,  Co,  3  Inters.  Com.  Kep.  501,  4  I.  C.  C.  Rep.  0(»5,  ''the  equita- 
ble rule  d(»ul>tless  is  that  rates  should  l>ear  a  fair  and  reasonable 
relation  to  the  average  cost  of  the  traffic  as  <lelivered  to  the  car- 
rier for  tra!i8])ortation,  and  the  average  market  price  the  freight 
will  command  or  as  it  is  termed  the  commercial  value  of  tlie  prop, 
erty."     For  the  reasons  already  stated  we  cannot  apply  these*  tests 
to  the  rates  under  consideration,  and  we  must  then  consider  them 
in  their  relation  to  other  rates  and  to  the  exceptional  service   ren- 
dered! in  the  transportation  of  melons.     It  is  alleged  that  these 
rates  as  compared  with  those  on  cotton  and   other  commodities 
'*  were  outnigeous  and  without  justice  or  reason.''     The  evidence 
does  not  support  this  charge,   but  shows  that  the  rates  tui  cotton 
and  general  merchandise  were   higher  than  on    melons,  nt)t with- 
standing the  more  burdensome  service  rcipiired  of  the  defen<lants 
in  the  tnmsportJition   t)f  the  latter.     The  rates   per  ton  |>er  mile 
on  melons,  between  the  |K>ints  named  in  these  complaints  in  m<»st 
casi»s  were  less  than  1  cent,  from  7.  ♦»  mills  to  1  cent.     In   the  six 
jnsUinces  where  that  rate  wjis  1  cent  or  over  it  did  not  excet'tl  1.  1 
cent  in  any  cjuso.     The  avt»nige   receipts   per  ton  per  mile  were 
much  less  from  the  melon  traffic  than  fnim  all  freight  handled  by 
the  Atlantic  Coiist  Line  and   the  Southern    lUilwav  for  the  wime 
fiscal  year.      Lumber    was  the  only  importaiit    item    of    freight 
shown  to  yield  a  less  rate  ])er  ton  per  mile  than  melons  and  that 
but  1  mill  less.     And  a  comparison  of  the  tables  showing  the  rates 
f)er  ton  \wt  mile  on  melons  from  South  Caroliiia  |H)ints  to  north- 
ern markets  with  that  hhowing  the  average   receipts   per   ton  j>er 
mile  on  all  freight  carried   for   the  fiscal  years  Lst»5  and  1^1»0, 
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and  the  estimated  cost  of  carrying  one  ton  one  mile  in  the  year 
1S93  (the  last  year  this  item  was  furnished  the  Commission) 
shows  the  rates  per  ton  per  mile  on  melons  to  have  been  less  than 
the  average  receipts  per  ton  per  mile  on  most  of  the  roads  named 
and  less  than  the  estimated  cost  of  carrying  one  ton  one  mile  in 
1S93  in  several  instances.  While  we  have  no  data  as  to  the  lat- 
ter cost  for  the  succeeding  years  we  have  no  reason  to  believe 
there  has  been  a  material  reduction,  if  any,  in  the  cost  of  carriage 
since  1893.  Practically  these  same  results  were  shown  in  the 
Loud  Case  by  a  like  comparison  for  1888, 1889  and  1890. 

The  reduction  of  9  cents  to  Utica  and  6  cents  to  Rome,  Syra- 
cuse and  Rochester  and  a  probable  reduction  to  Oneida,  New 
York,  made  by  the  defendants  in  their  rates  since  the  season  of 
1892,  is  an  evidence  at  least  of  a  spirit  of  fairness  in  their  dealings 
with  their  patrons  in  the  melon  industry.  The  rate  to  Erie  in 
1897  appears  to  have  been  1  cent  higher  than  to  the  other  points 
named  and  4  cents  higher  than  in  force  to  the  same  point  in  1894. 
What  that  rate  was  in  1892  is  not  shown,  but  in  the  light  of  the 
material  reduction  in  the  rates  to  the  other  points  in  the  same 
general  locality,  we  conclude  that  comparison  of  that  rate  with 
the  one  in  effect  in  1897  would  show  a  similar  reduction  to  those 
already  indicated. 

The  increased  facilities  furnished  by  the  defendants  in  the 
transportation  of  melons  over  that  of  ordinary  freight  is  shown 
beyond  any  doubt ;  and  where  this  is  shown  a  higher  rate  for  such 
special  service  is  warranted.  Loud  v.  South  Carolina  R.  Co. 
supra. 

A  principle  laid  down  by  us  in  the  case  of  Delaware  State 
Grange^  Patrons  of  Husbandry  v.  New  York^  P.  cfe  N.  R.  Co.  su- 
pra^ is  "  that  if  a  rate  is  so  high  as  to  yield  a  large  profit  to  a  car- 
rier and  to  deprive  its  patrons  of  any  profit  and  make  their  busi- 
ness ruinous,  then  the  interests  of  its  patrons  and  the  general 
public  interest  as  well  require  the  carrier  to  remit  a  portion  of  its 
profits  and  accept  a  rate  more  equitable  both  to  carrier  and  pub- 
lic.    This  is  indispensable  to  make  a  rate  reasonable  and  just.'' 
Bearing  this  principle  in  mind,  does  the  evidence  warrant  us  in 
concluding  that  the  rates  under  discussion  were  ''  so  high  as  to 
yield  a  large  profit"  to  the  defendants?     We  think  not.     Does  it 
show  that  those  rates  were  so  high  as  to  deprive  the  defendants' 
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patrons  **  of  any  profit  and  make  their  business  ruinous?"  The 
complainants'  failure  to  produce  all  facts  in  their  possession  rela- 
tive to  their  business  as  a  whole  renders  any  conclusion  upon  that 
point  inadvisable.  In  this  connection,  however,  attention  is  called 
to  the  fact  that  some  of  the  complainants  who  testified  that  the 
melon  industry  as  carried  on  under  the  rates  in  force  in  1895  was 
**  ruinous,"  also  testified  that  they  had  a  considerably  larger 
licreage  in  melons  in  1896.  Such  testimony  does  not  tend  to  show 
that  the  business  under  those  rates  had  been  *^  ruinous"  in  the 
former  year,  or  that  they  were  being  compelled  to  abandon  their 
business. 

In  view  of  the  facts  before  us  and  the  foregoing  considerations, 
we  do  not  feel  warranted  in  declaring  that  the  rates  complained 
of  were  unjust  or  unreasonable.  The  same  vagueness  of  proof 
surrounds  and  affects  the  question  of  the  minimum  carload  weight, 
and  for  that  reason  we  must  refrain  from  any  expression  of  opin- 
ion upon  that  point  at  this  time. 

The  complaints  are  dismissed  without  prejudice. 
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B.  BROCKWAY  et  al 

ULSTER  &  DELAWARE  RAILROAD  COMPANY;  West 
Shore  Railroad  Company;  and  New  York  Central  & 
Hudson  River  Railroad  Company  as  Lessee  of  the  West 
Shore  Railroad. 


Decided  June  23,  1898. 


PetitioDere  alleged  error  in  that  part  of  the  decision  and  order  in  Milk  Pro- 
ducers* Protective  Asaociation  v.  Delaware,  L.  &  TT.  i?.  Go,  7  I.  C.  C.  Rep. 
92,  which  authorizes  a  line  composed  of  the  Ulster  &  Delaware  and  West 
Shore  railroads  to  charge  fourth-group  rates  on  milk  and  cream  shipped  to 
Weehawken  from  stations  on  the  Ulster  &  Delaware  railroad  which  would 
otherwise  take  the  lower  rates  ordered  in  that  case  for  third  group  dis- 
tances over  other  lines;  such  exception  having  been  granted  by  the  Com- 
mission on  account  of  unusually  difficult  grades  over  the  Catskill  Moun- 
tains and  the  further  fact  that  all  of  the  milk  carried  by  the  Ulster  & 
Delaware  is  gathered  beyond  the  mountains  at  distances  of  182  to  175  miles 
from  the  Weehawken  terminal.  Held,  That  there  was  no  material  error  in 
the  original  decision,  and  that  the  petitions  should  be  dismissed. 

C.  L,  Andrus^  for  petitioners. 
Amos  Van  Etten^  for  Ulster  &  Delaware  R.  Co. 
Ashbd  Green,  for  West  Shore  R.  Co.  and  K  Y.  C.  &  H.  R. 
R.  Co. 


Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  object  of  the  complaint  in  this  case  is  to  secure  a  modifi- 
cation of  the  order  entered  by  the  Commission  on  March  13, 1897, 
in  the  case  entitled  Milk  Producers^  Protective  Association  v. 
Delaware,  Z.  cfe  TT.  R.  Co.  7  I.  C.  C.  Rep.  92.  Under  the  pro- 
visions of  that  order  the  principal  railway  lines  west  of  the  Hud- 
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son  Kiver  which  engage  in  the  interstate  transportation  of  milk 
and  cream  from  points  in  New  York,  New  Jersey,  or  Pennsyl- 
vania to  Weehawken,  Iloboken,  or  Jersey  City,  terminal  points  in 
New  Jersey  opposite  New  York  City,  were  required  to  discon- 
tinue charging  common  rates  of  32  cents  per  40-<juart  can  of 
milk  and  50  cents  per  40-quart  can  of  cream  from  all  shipping 
stations  to  the  terminal  or  delivery  points  mentioned,  and  nut  to 
exceed  tlie  following  group  rates  on  such  tratiic: 

Group  1.  From  stations  within  a  distance  of  40  miles  from 
the  terminal,  23  cents  per  can  of  milk  and  41  cents  |)er  can  of 
cream. 

Group  2.  From  stations  over  40  miles,  and  within  a  distance 
of  lou  miles,  from  the  terminal,  2*)  cents  per  can  of  milk  and  44 
cents  per  can  of  cream. 

(Tri)up  3.  From  stations  over  1(m)  miles,  and  within  a  distance 
of  11>0  miles,  from  the  terminal,  20  cents  j>er  can  of  milk  and  47 
cents  per  can  of  cream. 

From  stations  over  1*,M)  miles  from  the  terminal  the  prevailing 
rates  of  32  cents  on  milk  and  50  cents  (»n  cream  were  not  deemed 
unreasonable  or  otherwise  unlawful,  and  these  will  he  referred  to 
in  this  report  Jis  fourth-group  rates.  In  its  decision  the  Commis- 
sion also  recommended  somewhat  higher  charges  on  lK)ttled  milk 
and  cream  than  those  found  lawful  for  shipments  of  milk  or 
cream  in  cans. 

The  order  also  contained  a  proviso  or  exception  that  the  Ulster 
&  Delaware  and  West  Shore  railroads,  forming  a  connecting  line 
from  points  in  New  York  on  the  lister  vt  Delaware  road  to 
AVeehawken  on  the  West  Shore,  might  limit  the  third-group  dis- 
tance for  such  line  to  stations  over  loo  miles  and  not  more  than 
130  miles  from  Weehawken.  This  resulted  in  placing,  or  rather 
leaving,  all  milk-shipping  stations  on  the  I'lster  vV  Delaware  road 
in  the  fourth  group  (with  fourth-group  rates  of  32  cents  on  milk 
and  50  cents  on  cream),  as  the  nearest  of  those  stations  is  132 
miles  from  the  terminal  at  Weehawken  ;  whereas  if  this  exception 
liad  not  been  made,  all  milk  stations  on  this  n»ad  would  \Hi  in  the 
third  group,  for  which  maximum  rates  of  2V  cents  on  milk  and  47 
cents  on  civam  were  prt»scrihe<l.  The  several  carriers  namiMl  in 
the  onler  literally  complied  with  its  various  rtMpiirements  on  or 
about  Mav  15,  15*1^7. 
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On  October  22,  1897,  about  seven  months  after  the  decision 
and  live  months  after  the  order  was  made  effective,  the  petitioner 
Brockway  and  some  300  other  producers  and  shippers  at  stations 
on  the  Ulster  &  Delaware  railroad  brought  the  present  proceed- 
ing:, and  alleged  in  their  petitions  that  the  above  stated  exception 
in  the  order  of  March  13,  1897,  whereby  fourth-group  rates  were 
permitted  from  all  milk  stations  on  that  road,  while  the  lower 
third-group  rates  were  enforced  from  stations  on  the  other  roads 
equi-distant  from  the  terminal,  was  not  warranted  by  actual  condi- 
tions, and  was  subjecting  them  and  all  other  milk  producers  and 
shippers  on  the  Ulster  &  Delaware  road  to  wrongful  prejudice 
and  disadvantage,  and  resulting  in  undue  preference  to  producers 
and  shippers  occupying  like  situation  in  respect  to  distance  from 
milk  terminals  on  the  other  roads. 

The  defendants  deny  that  fourth-group  rates  subject  the  peti- 
tioners or  other  shippers  or  producers  on  the  Ulster  &  Delaware 
railroad  to  undue  prejudice  or  disadvantage,  or  result  in  any  un- 
reasonable preference  to  milk  producers  or  shippers  on  other 
roads,  and  claim  that  the  exception  made  in  favor  of  this  road  in 
the  decision  and  order  of  March  13,  1897,  was  fully  warranted 
bv  the  facts  and  considerations  therein  set  forth. 

The  petitioners  also  allege  that  they  had  no  notice  of  the  pro- 
ceeding in  which  the  order  containing  the  exception  referred  to 
was  made  and  no  opportunity  to  be  heard  therein;  that  they  were 
not  made  parties  thereto,  and  were  not  represented  therein  by 
counsel  or  otherwise.  The  defendants  deny  this  allegation,  and 
allege  further  that  the  petitioner  Brockway,  a  majority  of  the 
petitioners  with  him  in  this  proceeding,  and  a  large  number  of 
other  producers  and  shippers  along  the  Ulster  &  Delaware  Rail- 
road, appointed  a  committee  to  represent  them  in  the  case  of  the 
Milk  Producers'  Protective  Association;  that  they  were  duly  rep- 
resented by  counsel  before  the  Commission  at  the  hearing  of 
that  case,  and  were  concluded  by  the  decision  which  was  ren- 
dered therein.  The  fact  appears  to  be  that  the  petitioner  Brock- 
way and  a  large  number  of  other  producers  and  shippers  along 
this  road  did  tile  petitions  in  that  case,  protesting  against  any 
change  in  the  uniform  rate  and  opposing  the  prayer  of  the  com- 
plaining association;  and  they  therein  appointed  Charles  G.  Keator, 
of  Roxbnry,  N.  Y.,  to  act  as  their  representative.     This  represen- 
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tative  did  not  otherwise  appear  before  the  Commission,  and  the 
record  is  not  clear  upon  the  point  whether  counsel  who  appeared 
at  the  hearing  for  various  producers  and  shippers  in  the  more 
distant  sections  represented  these  Ulster  &  Delaware  shippers 
and  producers,  or  not.  The  case  had  widespread  notoriety,  the 
demand  of  the  complaining  nearby  producers  was  strenuously 
opposed  by  the  defendant  railway  companies,  and  the  latter  were 
strongly  supported  by  the  attitude  and  claims  of  sliipi)ers  at  the 
more  distant  stations.  There  is  no  reason  to  doubt  that  practi- 
cally all  affected  producers  were  made  aware  of  the  pendency  of 
that  proceeding;  many  of  the  petitioners  in  this  case  actually  ap- 
peared in  opposition  to  the  complaint  of  the  less  distant  milk  pro- 
ducers; and  in  that  case  all  interested  shippers  were  afforded  the 
fullest  opportunity  to  be  heard.  Ordinarily,  an  intervener  or 
other  party  in  an  original  proceeding  would  be  barreil  from  en- 
deavoring to  secure  a  change  in  the  decision  by  instituting  a  new 
proceeding;  but  while  some  of  these  petitioners  appeared  in  op- 
position to  the  )>etition  of  the  associated  milk  producers,  the 
others  did  not,  and  the  nature  of  the  relief  demanded  is  such 
that,  if  granted,  it  will  be  shared  by  all  shippers  of  milk  on  the 
Ulster  &  Delaware  road.  The  petitioners  were  not  precluded 
from  applying  in  the  original  proceeding  for  a  modification  of  the 
order  in  the  Milk  Case,  and  under  the  circumstances  the  merits  of 
their  application  should  be  considered,  although  presented  in  the 
form  of  an  indejHjndent  complaint. 

The  special  facts  found  and  stated  with  reference  to  the  Ulster 
&  Delaware  Itailroad  Company  in  the  Milk  Producers'  Case  are 
as  follows : 

'*C)f  the  milk  traffic  carried  by  the  West  Shore  to  Wee- 
hawken  pracrtically  all  is  delivered  to  it  at  Kingston,  N.  Y.,  by 
the  Ulster  &  Delaware  and  by  the  Wallkill  Valley,  a  roa^l  oper- 
ated in  close  affiliation  with  the  West  Shore.  A  sjiecial  milk 
train  is  run  from  Kingston,  88  miles,  to  Weehawken.  The  West 
Shore  and  Ulster  A:  Delaware  each  furnishes  one  half  of  the  car 
equipment  for  their  route.  The  train  leaves  Kingston  al>out  9 
o'clock  in  the  evening  and  arrives  in  Weehawken  at  11  v.  m. 
The  milk  service  on  this  line  is  similar  to  that  of  the  Krie  and 
Ontario  A:  Western.  ...  A  carlojid  of  butter  per  day  for  New 
York  City  has  at  times  been  received  from  the  Ulster  A:  Dela- 
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ware  and  hauled  in  the  milk  train  from  Kingston  to  Weehawken. 
It  appears  that  this  butter  traffic  is  now  handled  by  another  train. 
Tlie  32-cent  rate  is  divided  with  the  two  connections  on  the  basis 
of  50  per  cent  to  the  Ulster  &  Delaware  and  40  per  cent  to  the 
Wallkill  Valley.  The  West  Shore  has  18  or  20  milk  cars  in  serv- 
ice, costing  each  between  $1,700  and  $2,000." 

"  The  Ulster  &  Delaware  runs  87  miles  from  Kingston  over 
the  Catskill  Mountains  and  through  the  counties  of  Ulster  and 
Delaware,  N.  Y.,  to  Bloomville,  its  farthest  milk  point.  The 
grades  are  heavy.  All  the  milk  is  gathered  in  Delaware  County 
on  the  other  side  of  the  mountain  and  within  45  miles  of  Bloom- 
ville. The  traffic  amounts  to  1,000  or  1,200  cans  a  da}',  and 
there  was  in  1895  a  demand  for  about  50  per  cent  more.  Prior 
to  the  development  of  this  milk  traffic  the  farmers  of  Delaware 
County  were  very  largely  engaged  in  butter  making.  Creameries 
have  been  built  along  the  line,  and  now  the  farmers'  principal 
source  of  revenue  is  milk.  The  Ulster  &  Delaware  has  about  15 
milk  cars,  each  costing  about  $1,800.  About  one  half  of  the 
milk  shipped  over  the  road  is  in  bottles." 

" .  .  .  There  is  no  statement  in  the  record  of  the  output 
from  the  various  milk  stations  on  the  Wallkill  Valley  and  Ulster 
&  Delaware,  but  under  the  testimony  of  about  1,000  cans  shipped 
dailv  over  the  Ulster  &  Delaware,  and  the  statement  in  the  sixth 
finding  of  the  total  cans  carried  by  the  West  Shore,  about  three 
fourths  of  the  West  Shore  milk  appears  to  originate  on  the  Ulster 
&  Delaware  road." 

After  stating  its  conclusions  and  defining  the  groups  and  max- 
imum rates  to  be  ordered  in  that  case,  the  Commission  said: 

"The  foregoing  group  distances  are  not  applicable  to  the  Ulster 
&  Delaware  road.  This  line  passes  by  difficult  grades  over  the 
Catskill  Mountains,  and  all  its  milk  is  gathered  beyond  the  moun- 
tains between  Bloomville,  N.  Y.,  its  terminus,  175  miles  from 
Weehawken,  and  a  point  on  its  line  at  or  near  Fleischmann's,  N. 
Y.,  132  miles  from  Weehawken.  The  present  rates  on  milk  and 
cream  over  this  line  from  the  territory  mentioned  do  not  appear 
to  be  unreasonable  or  otherwise  unlawful,  under  the  circum- 
stances. This  road  connects  with  the  West  Shore  at  Kingston, 
which  is  about  88  miles  from  Weehawken.  The  second  or  60- 
mile  group  runs  out  100  miles  from  that  terminal,  and  for  the 
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Ulster  &  Delaware,  we  think  the  third  group  from  the  terminal 
should  end  at  about  130  miles  on  that  road  from  Weehawken, 
and  the  remainder  of  its  mileage,  about  50  miles,  should  consti- 
tute its  fourth  group,  from  which  32  and  50  cent  rates  on  can 
milk  and  cream  are  not  deemed  unreasonable.  Any  shipments 
made  from  points  on  this  road  in  the  second  group  out  from  Wee- 
hawken,  or  from  the  third  group  of  30  miles  above  mentioned, 
should  not  be  charged  higher  than  the  maximum  rates  herein 
determined  for  the  second  and  third  groups  on  other  lines;  and 
what  is  above  required  in  case  of  reduction  in  the  rate  on  bottle 
milk  or  cream  is  also  to  \ye  observed." 

The  petitioners  do  not  contend  that  the  statements  of  fact  alK»vo 
set  forth  are  erroneous.  They  claim,  however,  that  the  grades  of 
this  road  are  no  more  difficult  than  those  of  several  of  the  other 
defendant  roads  in  the  Milk  Producers'  case,  and  sixjcially  refer 
to  the  Erie,  Ontario  &  Western,  and  I^ekawanna  lines.  The  ]>e- 
titioners  also  assert  that  the  fact  that  all  the  Ulster  &  Delaware 
milk  is  gathered  more  than  132  miles  from  the  terminal  fur- 
nishes no  gn mnd  for  preference  over  other  roads. 

It  was  ])ractically  conceded  at  the  hearing  of  the  original  case 
that  the  transportation  conditions  on  this  roa<l  were  jwculiar. 
The  president  of  the  road,  after  his  direct  examination  as  a  wit- 
ness on  behalf  of  the  defendants  in  that  case,  was  cross-examineil 
by  counsel  for  complainant,  commencing  as  follows: 

*'  Mr.  Clioate:  The  circumstances  of  your  road  are  very  sjHJcial, 
are  thev  not  { 

ft- 

*'Mr.  Coykendall:     DitTerent  from  others,  I  think. 
**  Mr.  Choate:     Different  from  anv  other  road  in  this  State  that 
vou  know  of  ^ 

**Mr.  Covkendall:      Different   from  anv  other  road   that  trans- 

•  ft 

ports  milk  to  New  York." 

The  witness  was  not  examined  by  counsel  for  the  long-distance 
ship|HM's,  and  his  testimony  concerning  the  conditions  on  his  road 
was  not  in  anv  wise  contradicted  bv  anv  other  witness.      No  other 

ft  ft  » 

like  concession  was  made  by  complainant's  counsel  as  to  any 
road  gathering  milk  west  of  the  Hudson  Kiver. 

It  thus  Mp|H*ar8  that  the  record  in  the  Milk  (\iM*  warranted  the 
tindiniT  that  sj>ecial  conditions  governed  the  transportation  of 
milk  (►ver  the  lister  &  Delaware  liailroad,  and  that  an  exception 
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sliould  be    made  in   favor  of    that  road   in   the   decision   and 
order. 

The  question  now  presented  is  whether,  upon  the  showing  made 
bv  these  petitioners,  that  exception  should  be  eliminated  from  the 
order.  In  determining  this  question  the  situation  resulting  from 
the  decision  must  have  consideration.  All  of  the  station  group- 
ings and  maximum  rates  prescribed  by  the  Commission  have 
been  complied  with  by  the  numerous  defendants  to  the  extent  of 
exact  conformity,  and  no  discontent  with  the  new  rate  adjust- 
ment was  manifested  by  any  shipping  interest  until  after  the 
lapse  of  about  seven  months  from  the  date  of  the  order,  when 
these  petitions  of  shippers  over  the  Ulster  &  Delaware  Railroad 
were  filed.  Moreover,  about  the  time  when  the  order  was  to  be- 
come effective,  an  application  by  the  Ontario  &  Western  for  a 
slight  modification  in  relation  to  rates  on  its  Delhi  branch  was 
denied,  because  it  appeared  among  other  things  that  putting  in 
tiie  lower  third-group  rate  at  Delhi  would  result  in  drawing  milk 
shipments  from  the  Ulster  &  Delaware  at  Bloomville,  and  possi- 
bly one  or  two  other  points  of  shipment  on  that  road,  where  the 
fourth-group  rates  were,  under  the  order,  to  remain  in  force.  It 
is  suggested  by  counsel  for  petitioners  that,  granting  the  force  of 
competitive  conditions  at  Bloomville,  relief  could  still  be  properly 
afforded  to  Ulster  &  Delaware  shippers  at  points  other  than 
Bloomville  by  making  the  third -group  rates  end  about  2  miles 
east  of  that  point,  thus  leaving  Bloomville  in  the  fourth  group. 
If  a  difference  of  3  cents  a  can  in  favor  of  Delhi  would  draw 
milk  from  Bloomville,  6  or  8  miles  away,  it  would  doubtless  be 
equally  effective  in  diverting  shipments  from  Bloomville  to  a 
shipping  point  on  the  Ulster  &  Delaware  about  3  miles  east  of 
that  place,  and  so  largely  reduce  the  volume  of  shipments  from 
Bloomville.  The  plan  suggested  by  counsel  would,  whatever 
distance  might  be  selected  for  application  of  third-group  rates, 
apparently  substitute  for  the  pending  controversy  a  contention  be- 
tween shippers  at  different  points  on  the  Ulster  &  Delaware  road, 
as  the  greatest  distance  between  stations  in  its  milk  shipping 
district  is  about  6  miles.  We  think  that  this  complaint  should 
be  sustained  as  a  whole,  or  not  at  all;  and  it  is  quite  obvious  that, 
if  we  hold  in  favor  of  the  petitioners,  we  must  also  be  prepared 
to  reverse  our  ruling  on  the  above-mentioned  application  of  the 
Ontario  &  Western. 
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Several  witnesses  for  petitioners  testified  concerning  the  alleged 
prejudice  to  shippers  over  the  Ulster  &  Delaware  road,  as  a  re- 
sult of  the  exception  permitting  that  carrier  to  charge  the  fourth- 
group  rate  of  32  jcents  instead  of  the  third-group  rate  of  29  cents 
on  shipments  of  milk  in  cans.  This  testimony  is  to  the  effect 
that,  since  the  decision  in  the  Milk  Producers'  case,  shipj^ers  on 
the  Ulster  &  Delaware  have  l>een  obliged  to  accept  from  3  to  6 
cents  per  can  less  than  the  market  price,  except  where  contracts 
fixing  definite  amounts  were  in  force;  that  these  contracts  were 
about  to  expire  and  that  the  contracting  creamery  men  and  other 
buyers  were  insisting  upon  lower  prices  for  milk  on  account  of 
the  freight  rates.  Some  of  the  witnesses  asserted  that  the  deduc- 
tion generally  made  is  6  cents  per  can,  and  that  this  resulted  from 
the  action  of  the  New  Vork  dealers  in  basing  the  market  price 
ujx>n  the  mte  charged  from  the  second  or  26-cent  group,  the  rate 
charged  from  Ulster  &  Delaware  stations  being  the  fourth- 
group  rate  of  32  cents.  Other  witnesses  could  only  testify  that 
the  dciluctions  were  ascribed  bv  the  dealers  to  a  difference  in 

• 

freight  rates,  and  it  appeared  that  only  3  cents  per  can  was  de- 
ducted by  some  of  the  dealers  on  bills  due  to  shippers  over  the 
Ulster  &  Delaware.  The  price  paid  to  farmers  before  the  Milk 
Case  was  decided  had  declined  considerably  during  a  series  of 
years,  and  that  tendency  appears  to  have  continued  in  some  de- 
gree since.  If,  as  some  of  the  testimony  indicates,  the  New  York 
dealers  base  the  market  price  upon  the  second-group  rate  of  2(> 
cents  (pmctically  no  milk  comes  from  the  first  group),  detluct  3 
cents  from  the  nuirket  price  on  shipments  from  the  third  or  21>- 
cent  group,  and  0  cents  j)er  can  on  milk  from  the  fourth  or  32- 
cent  group,  they  are  only  giving  to  shipjHirs  nearer  New  York 
the  a<lvantage  resulting  from  their  location,  for  neither  counsel 
nor  any  witness  in  this  proceeding  has  claimed  that  our  decision 
has  had  any  other  effect  uj>on  the  price  of  milk  than  such  as  may 
legitimately  ri'sult  from  the  prescril>ed  differences  in  gmup  rates. 
It  appears  that  hhippcrs  and  [)roducers  in  the  less  distant  groups 
on  the  various  lines  are  l^enefited  by  the  decision  to  the  extent  of 
the  reductions  made  in  their  mtes,  and  this  benefit  they  are  en- 
titled to  enjoy. 

The  petitioners  rely  chiefly  upon  their  claim  that  the  Ulster  & 
Delaware  is  no  more  difficult  to  operate  than  some  of  the  other 
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milk-carrving  roads,  and  particularly  refer  to  the  Lackawanna, 
Ontario  A:  Western,  and  Erie  lines.  In  making  tins  comparison 
tliev  nse  grades  and  curves  on  portions  of  tlie  I^Ackawannaarid 
Ontario  ite  Western,  which  are  in  the  fourth  group.  The  Ulstei" 
&  Delaware  milk  stations  are  al!  within  the  thirdgroup  distance 
of  190  miles  from  the  terminal,  but  they  are  charged  fourth- 
group  rates  under  the  exception  made  for  tliat  road  in  tlie  order, 
»nd  the  petitioners  are  seeking  a  modification  which  will  give  those 
stations  tlie  lower  third-group  charges.  Coiiiparinja;  grades  and 
curves  in  fourth-group  districts  on  other  roads  with  those  of  the 
Ulster  ifr  Delaware  can  therefore  have  little  bearing  upon  the 
controversy  in  this  case.  To  he  of  value,  the  coniparison  should 
be  with  grades  and  curves  in  districts  where  lower  rates  than  those 
on  the  Ulster  &  Delaware  are  charged. 

According  to  the  testimony,  the  Lackawanna  has,  coming  east, 
3  milee  of  45-foot  grade  after  leaving  Great  Bend,  Pa.;  Smiles 
of  00-foot  grade  before  reaching  Martin's  Creek;  the  same  near 
Faetoryville,  Pa.,  to  the  tunnel  at  that  point ;  5  or  6  miles  of  like 
frrade  after  leaving  La  Plume,  Pa. ;  a  75-foot  grade  up  or  toward 
the  Pocouo  Mountain  for  a  distance  not  given,  and  then  12  miles 
of  about  52-foot  grade ;  an  ascent  of  21  feet  to  the  mile  for  about 
12  milee  after  passing  through  the  Water  Gap;  a  90-foot  grade 
for  J  of  a  mile  on  leaving  Washington,  N.  J.,  but  a  lighter  grade 
of  about  50  feet  ia  provided  for  freight  trains;  and  an  average 
}:rade  of  40  feet  to  the  mile  for  10  miles  east  of  Hackettstown, 
X.  J.  These  grades  are  all  ascending.  There  is  a  descent  of  77 
feet  to  the  mile  between  east  of  La  Plume  and  Scranton,  and 
for  20  miles  west  of  Stroudsburg,  Pa.  Of  course,  going  west  the 
grades  are  reversed.  The  75-foot  grade  after  leaving  Scranton 
and  snbsefjnent  12-mile  grade  o£  52  feet  per  mile  are  specially  re- 
ferred to  by  petitioners'  counsel,  in  connection  witli  the  fact  that 
tlio  great  hulk  of  Lackawanna  milk  is  brought  from  west  or  north 
of  Scranton.  On  this  grade  two  engines  are  used,  but  the  trains 
«re  composed  of  12  or  13  cars.  There  is  a  heavy  curve  of  7  de- 
grees and  41  minutesat  the  Water  Gap,  and  the  road  has  numer- 
oti«  emaller  ones  of  5  degrees.  About  40  per  cent  of  the  road  is 
cnrved. 

On  the  Ontario  &  Western  the  third  group  ends  at  about 
Franklin,  >'.  T.     Going  south,  the  ascending  grades  per  mile  are: 
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"Walton  to  Hancock,  70  feet  for  8  miles ;  Parkville  to  Liberty,  65 
feet  for  7  miles;  and  near  Summitville,  52  feet  for  5  miles  to  the 
tunnel  through  the  Shawangunk  Mountains.  There  is  also  a  40- 
foot  grade  for  4  or  5  miles  between  Campbell  Hall  and  Little 
Britain,  N.  Y.  The  descending  grades  are  not  stated.  The  road 
has  numerous  curves.  The  maximum  curvature  is  7  degrees; 
others  are  from  5  to  fi  degrees.  About  44  per  cent  of  the  road  is 
curved.  The  milk  trains  are  composed  of  about  11  cars  and  run 
about  20  miles  ]>er  hour  on  the  higher  grades.  A  puslier  engine 
is  sometimes  used  out  of  Walton. 

On  the  Erie  there  is  a  grade  coming  east  of  al)out  65  feet  to 
the  mile  for  about  8  miles  between  Sus<|uehanna  and  Deposit,  N. 
Y.  Going  west  from  De]>o6it  the  ascending  grade  is  al>out  the 
same.  There  are  some  grades  east  of  Port  Jervis.  The  witness 
called  to  testify  concerning  the  characteristics  of  the  Erie  road 
only  had  knowledge  as  to  the  division  west  of  Port  Jervis.  The 
curves  on  this  division  reach  as  high  as  7  degrees  and  10  minutes. 
There  are  others  of  5  and  6  degrees,  and  there  is  probably  a  cur- 
vature as  high  as  4  degrees  on  the  hill  coming  east  from  Sus<jue- 
hanna.  The  number  of  cars  comjxKMiig  the  trains  is  not  stated, 
l)Ut  it  is  found  in  the  decision  of  the  Milk  Case  that  7  cars  of 
milk  are  brought  down  to  P(»rt  .lervis  daily  and  that  they  are 
hauled  in  passenger  trains. 

The  rister  A:  Delaware  extends  from  the  point  of  intersection 
with  the  West  Shore  at  Kingston  to  Hloomville,  X.  Y.  and  it  ajv 
j>ears  that  the  distance  between  those  points  is  S).7  miles.  Com- 
ing east  the  grades,  as  shown  by  a  protile  of  the  road,  are  slight 
iK'tween  IMoomvilleand  Hobart.  There  are,  however,  some  short 
ones  which  range  from  .'»n  t4>  (>4  feet  to  the  mile.  From  IIol>art 
to  Stamford,  4  inile>,  the  important  grades  per  mile  are  5(>,  65 
and  1^  feet,  and  for  alM»ut  2  miles  east  of  Stamf4»rd  the  grade 
reaches  6o  f^ft.  From  that  pt>int  the  road  deM*ends  until  within 
about  J  of  a  mile  W4'st  «»f  (irand  (torge,  for  which  distance  the 
gnide  jK*r  mile  is  tlTJ  feet.  From  there  the  line  descends  to  a 
point  near  Arkville.  Between  Arkville  and  FleischmannV,  adis« 
tance  of  4  mile.^,  the  maximum  irrade  is  .^S  feet.  Fn»m  Fleis- 
ehniannV  to  the  >ninmit  of  tiie  mountain  there  is  a  ri>e  of  426 
feet  in  >*»  mile>,  142  feet  to  the  mile,  (toing  we>t  the  grades  are 
btiil  heavier.  Kingston  i>  1^2  feet  ai>ove  tidewater,  and  the  ele- 
vation at  the  summit  of  the  mountain  is  l,>^s   feet,  a  rise  of  over 
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1,700  feet  in  39  miles,  or  an  average  of  43  feet  to  the  mile.  For 
about  3  miles  east  of  West  Hurley  on  the  way  from  Kingston 
there  is  a  grade  of  100  feet  to  the  mile.  Between  Big  Indian  and 
Pine  Hill,  a  distance  of  3  miles,  the  grade  is  142  feet  per  mile, 
and  from  Pine  Hill  to  the  summit,  2  miles,  the  grade  is  153  feet 
to  the  mile.  About  37  per  cent  of  the  road  is  curved,  the  maxi- 
mum curvature  being  11^  degrees.  Other  curves  reach  8  degrees* 
One  engine  cannot  haul  more  than  4  or  5  cars  of  milk  over  the 
summit  at  a  speed  of  10  miles  an  hour. 

The  important  grade  on  this  road  is  that  of  from  142  to  153 
feet  over  the  Catskill  Mountains.  The  highest  grades  shown  for 
the  other  roads  are  77  feet  on  the  Lackawanna,  70  feet  on  the  On- 
tario &  Western,  and  65  feet  on  the  Erie.  More  ascending  grades 
coming  east  are  shown  for  the  Lackawanna  and  Ontario  &  West- 
ern ;  but  such  showing  covers  the  whole  distance  of  190  miles  to 
the  terminal,  while  the  grades  on  the  Ulster  &  Delaware  are 
within  83.7  miles. 

The  petitioners  also  claim  that  no  ground  of  preference  over 
other  roads  results  from  the  finding  that  on  the  Ulster  &  Dela- 
ware "  all  the  milk  is  gathered  in  Delaware  County  on  the  other 
side  of  the  mountain  and  within  45  miles  of  Bloom ville."     Con- 
sidered by  itself,  it  might  not  have  much  significance,  but  taken 
in  connection  with  the  fact  of  unusually  difficult  grade,  we  think 
it  has  an  important  bearing.     The  Ontario  &  Western  and  Erie 
lines   run  for  264  and  331  miles,  respectively,  almost  entirely 
through  dairy  sections,  and  shipments  are  distributed  throughout 
those  distances  on  each  line.     About  80  per  cent  of  the  Erie  milk 
comes  from  east  of  Port  Jervis,  where  second-group  rates  apply, 
and  it  is  estimated  by  a  witness  in  this  proceeding  that  the  Ontario 
&  Western  gets  about  as  mucli  milk  from  south  as  from  north  of 
Walton,  which  is  179  miles  from  its  Weehawken  terminal.     It  is 
true  that  the  great  bulk  of  the  Lackawanna  milk  is  carried  over 
the  mountain  grade  at  Scran  ton;  but,  as  found  in  the  original  de- 
cision, 83  per  cent  of  it  comes  from  stations  north  of  Binghamton 
all  in  the  fourth  or  highest  rate  group.     The  Ulster  &  Delaware 
is  the  only  milk  carrying  road  west  of  the  Hudson  River  which 
gathers  all  of  its  milk  within  the  common  third-group  distance 
and  hauls  it  and  the  returning  cars  and  empty  cans  over  a  moun- 
tain grade  which,  for  about  3  miles  on  either  side  of  the  apex,  is 
from  142  to  153  feet  to  the  mile. 
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It  should  be  borne  in  mind  that  the  fourth-group  rate  of  32 
cents  had  been  voluntarily  established  by  all  these  roads  for  all 
distances,  and  that  the  Commission  found  such  rate  to  be  reason- 
able for  distances  exceeding  190  miles  from  the  terminals. 
In  that  case,  where  the  uniform  rate  for  all  distances  had  been 
applied  by  all  the  roads  west  of  the  Hudson  River,  and  the  pri. 
mary  question  was  whether  the  less  distant  producers  should 
liHve  a  relatively  lower  rate,  grades  and  curves  could  only  have 
important  bearing  upon  an  exception  proposed  to  be  made  in 
favor  of  one  or  more  of  the  carriers.  Such  exception  was  only 
demiyided  for  the  Ulster  &  Delaware.  If  that  road  also  carried 
milk  from  stations  which  would  be  in  the  fourth-group,  then, 
under  the  rule  of  the  decision,  it  could  be  suggested  with  much 
force  that  its  voluntary  rate  of  32  cents,  though  reasonable  from 
stations  exceeding  190  miles  from  the  terminal,  is  relatively  un- 
reasonable from  the  less  distant  third-group  stations,  regardless  of 
the  physical  condition  of  the  line. 

We  are  unable  to  find  from  this  record  anv  material  error  in 
the  original  decision,  and  the  prayer  of  the  petitioners  for  modi- 
fication of  the  onler  should  therefore  be  denied. 

Some  uf  the  testifying  shippers  on  the  Ulster  A:  Delaware  road 
seem  to  fear  that  the  higher  rate  from  their  stations  than  that 
charged  from  stations  on  other  lines  about  the  same  distance  from 
the  terminals  will  operate  to  diminish  the  demand  for  milk  from 
the  Ulster  &  Delaware  district.  The  volume  of  milk  carried  bv 
this  road  ap]H*ars  to  have  increased  somewhat  since  the  new  rates 
became  etlective.  Moreover,  the  interest  of  the  company  in  main- 
taining and  increasing  this  desirable  daily  traffic  will  doubtless 
recjuire  it  to  reduce  the  rate,  if  a  decrease  in  the  demand  for  milk 
from  pHnlucers  along  its  line  should  actually  result  from  the  dif- 
ference iK'twt'en  its  rate  an<l  the  lower  charge  enforced  from  third- 
group  stations  on  other  lines.     This  carrier  is  n<»t  bound   by  the 

m 

exception  made  in  its  favor,  and  it  can  at  any  time  put  in  the  29  cent 
or  thinl-group  rate  from  milk  stations  on  its  road  which  are  more 
than  !<•<)  miles  from  the  terminal.  If  it  should  do  this,  and  so 
conform  to  the  grouping  antl  rates  determine<l  for  the  other  roads, 
the  Ontario  vV  Western  would  l»e  entitled  to  put  in  the  same  rate 
from  Delhi  and  any  other  fourth-group  station  on  its  Delhi 
branch. 

The  (letitions  are  dismissed. 
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DALLAS  FKEIGHT  BUKEAU 

V. 

TEXAS  &  PACIFIC  RAILWAY   COMPANY  and  Others. 


.  Decided  June  SS,  1898. 


1.  Upon  complaint  that  a  rate  of  75  cents  per  hundred  pounds  on  cotton  from 
Dallas,  Tex.,  to  New  Orleans,  La.,  is  unreasonable  and  should  not  exceed 
55  cents  per  hundred  pounds,  it  appeared  that  such  rate  also  applied  as  a 
common-point  rate  from  substantially  all  the  cultivated  portion  of  Texas, 
and  that  reduction  of  the  rate  from  Dallas  would  involve  corresponding 
reductions  from  nearly  the  whole  State  ;  that  the  rate  to  New  Orleans  is 
determined  by  adding  a  differential  of  10  cents  to  the  rate  to  Galveston, 
and  that  such  differential  is  reasonable;  that  the  Texas  Kailroad  Commis- 
sion fixes  the  Galveston  rate  and  has  reduced  such  rate  from  65  to  60  cents 
during  the  pendency  of  this  proceeding,  such  action  resulting,  under 
maintenance  of  the  differential,  in  like  .reduction  of  the  rate  to  New 
Orleans;  that  about  65  per  cent  of  Texas  cotton  passes  through  Galveston 
and  about  25  per  cent  through  New  Orleans,  and  reducing  only  the  New 
Orleans  rate  would  result  in  diverting  more  of  the  traffic  from  the  port  of 
Galveston, — Held,  that  while  the  rate  from  Dallas  to  New  Orleans  does 
not  appear  to  be  altogether  reasonable,  the  Commission  is  not  satisfied, 
in  view  of  the  control  exercised  and  the  action  taken  by  the  Texas  Com- 
mission, that  it  ought  to  interfere  with  the  present  adjustment. 

^.  Circumstances  and  conditions  governing  the  transportation  of  freight 
articles  by  defendants  from  New  Orleans,  La.,  to  Kansas  City,  Mo.,  and  to 
Dallas,  Tex.,  an  intermediate  point  on  the  same  line,  are  rendered  sub- 
stantially dissimilar  by  the  competition  of  carriers  by  water  and  rail  from 
New  Orleans  to  Kansas  City  which  controls  and  affects  the  rates,  and 
defendants'  present  higher  charges  for  the  shorter  distance  to  Dallas 
(which  are  conceded  to  be  reasonable  in  themselves)  are  not  in  violation  of 
section  four  of  the  Act  to  Regulate  Commerce. 

N,  A.  Siedman^  for  complainant. 

T.  J,  Freeman^  for  Tex.  &  Pac.  Ry.  Co. 

R,  S,  Lovett^  for  So.  Pac.  Co.  and  Houston  &  T.  C.  Ry.  Co. 

J.    W.  Terry,  for  A.  T.  &  S.  F.  Ry.  Co.  and  Gulf,  Col.  &  S. 
Y.  Rv.  Co. 

James  Ildgerman,  for  Mo.,  Kans.  &  Tex.  Ry.  Co. 
6  Inters.  Com.  3 


34  interstate  commerce  reports. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Cora  m  issioner: 

This  proceeding  was  originally  begun  by  the  Dallas  Freight 
Bureau  of  the  Dallas  Commercial  Club,  and  no  question  is  made 
as  to  the  competency  of  that  organization  to  act  as  complainant. 
Subsequently  certain  corporations  and  individuals  located  at 
Fort  Worth,  Tex.,  and  engaged  in  various  f^inds  of  business 
there  which  involved  the  transportation  of  freight  to  and  from 
that  city,  intervened,  stating  that  the  same  violations  of  the  Act 
to  Regulate  Commerce  existe<l  with  reference  to  Fort  Worth  as 
with  reference  to  Dallajj,  and  asking  the  same  relief.  Fort  Worth 
is  situated  about  3o  miles  west  of  Dallas,  and  the  conditions  as 
regards  the  (juestions  involved  in  this  prcKjeeding  are  almost 
identical  at  the  two  cities.  The  record  presents,  therefore,  the 
situation  at  lK)th  Fort  Worth  and  Dallas,  but  for  convenience 
onlv  Dallas  will  be  referred  to  in  this  discussion. 

The  complaint  presents  two  entirely  distinct  questions:  First, 
the  reasonableness  of  rates  on  cotton  from  Dallas,  Tex.,  to  New 
Orleans,  La.,  and,  second,  the  alleged  violation  of  the  fourth 
section  by  the  charging  of  higher  rates  from  New  Orleans  to 
Dallas,  an  intermediate  point,  than  is  charged  to  Kansas  City 
and  other  more  distant  |H)ints.  These  two  questions  will  l)e 
consiilered  in  the  order  al)ove  named. 

FiNi»iX(f8  OF  Fact  as  to  Cotton  Rate. 

The  Texjis  A:  Pacitic  Railway  Company  exten<ls  from  Dallas, 
in  the  State  of  Texas  to  New  Orleans,  in  the  State  of  lA>uisiana, 
and  certain  other  <»f  the  defendants  fi^rm,  or  are  links  in,  through 
lines  between  these  two  |>oints.  These  various  lines  engage  in 
the  interstate  tnins|>ortation  of  cotton  from  Dalhis  to  New  Orleans. 

The  rate  on  cotton  between  these  two  )N)ints  was,  at  the  time 
of  the  hearing  of  this  case,  75  cents  j>er  Inu  pounds,  (»r  ^\^,l'^  per 
bale  of  5nu  ])ounds.  This  rate  the  complainant  insists  is  unrea- 
sonable, and  it  further  asserts  that  any  rate  alH>ve  55  cents  per 
100  pounds,  or  j^2.75  jkt  bale  is  unreasonable.  Ujwn  the  trial 
evidence  of  the  following  tenor  was  intHMluctnl : 

Mr.  J.  Farley,  Manager  of  the  Freight  Bureau  of  Dallas, 
teetitieil  that  in  his  opinion  the  rate  on  cotton  alx>ve  named  was 
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unreasonable  as  compared  with  the  rates  on  other  commodities, 
citing  as  an  illustration  the  rate  on  bananas,  limes,  lemons,  and 
other  tropical  fruits,  which  was,  in  carload  lots,  from  New 
Orleans  to  Dallas  67  cents  per  hundred  pounds,  and  the  rate  on 
molasses,  which  was,  in  carload  lots  48  cents  per  100  pounds. 
The  former  articles,  he  said,  must  be  refrigerated  in  summer  and 
warmed  in  winter,  while  the  transportation  of  molasses  left  the 
cars  in  such  condition  that  they  must  be  cleaned  at  considerable 
expense  before  they  could  be  used  for  other  purposes.  He  did 
not  profess  to  know  the  relative  value  of  the  articles  in  question 
as  compared  with  cotton,  nor  whether  the  risk  from  fire  in  case 
of  cotton  was  much  greater  than  in  case  of  the  other  articles 
referred  to. 

This  witness  and  another  testified  that  the  raising  of  cotton 
was  the  main  industry  of  Texas,  and  that  the  condition  of  that 
industry  at  the  time  of  the  hearing  was  such  that  it  yielded  a 
very  unsatisfactory  return  to  the  farmer;  that  the  Texas  farmer 
engaged  in  the  production  of  cotton  was  obliged  to  employ  to  a 
considerable  extent  his  wife  and  his  children  in  the  cotton  fields, 
and  that  when  he  had  paid  the  various  necessary  expenses,  but 
little,  if  anything,  was  left  for  him  from  the  sale  of  his  crop. 

The  cotton  raiser  of  Texas  does  not,  as  a  rule,  own  the  land 
which  he  cultivates,  but  is  a  tenant  farmer.  The  rent  paid  is 
sometimes,  but  not  often,  in  the  vicinity  of  Dallas,  at  least,  a 
money  rent.  When  a  money  rent  is  paid,  it  averages  from  $4  to 
$5  per  acre.  The  ordinary  method  is  to  rent  upon  shares,  the 
owner  of  the  land  receiving  one  third  of  the  crop  if  the  tenant 
furnishes,  and  one  half  if  the  owner  furnishes.  Upon  this  basis 
the  landlord  receives  what  is  equivalent  to  from  $4  to  $6  per 
acre.  The  value  of  farm  lands  in  the  vicinity  of  Dallas  is  from 
$35  to  $75  per  acre,  depending  upon  the  location. 

The  entire  cotton  crop  of  Texas  for  the  year  1896,  that  being 
the  year  immediately  preceding  this  hearing,  was  estimated  at 
about  2,500,000  bales.  The  price  averaged  from  6  to  7^  cents 
per  pound.  This  seems  in  recent  years  to  have  been  about  the 
ordinary  yield  and  the  average  price,  except  for  the  year  1893, 
when  the  production  was  considerably  larger  and  the  price  fell 
as  low  as  4^  cents  per  pound.  It  was  the  general  opinion  that 
this  very  low  and  unremunerative  price  was  the  result  of  over- 
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production,  and  some  attempt  was  made  to  limit  that  production 
in  consequence. 

The  complainant  insisted  that  the  <livisions  accepted  by  the 
defendants  on  through  shipments  from  points  beyond  Dallas  to 
New  Orleans  and  from  various  Texas  common  points  to  New 
York  and  New  England  showed  that  they  could  render  this  ser- 
vice for  very  much  less  than  the  rate  actuallv  obtained.  The  all- 
rail  rate  from  Dallas  to  New  York  was  ^1.05  i>er  100  pounds. 
It  was  alleged  that  the  distance  was  about  2j)<K)  miles,  and  that 
the  defendants  only  received  35  cents  for  tran8i>orting  the  cotton 
nearly  half  this  distance.  This  was  neither  admitted  nor  proved, 
but  it  did  fairly  ap)>ear  that  the  various  defendants  engaging  in 
this  transportation  receive  for  their  division  of  the  through  rate 
a  very  much  less  sum  per  mile  than  is  received  at  the  rate  of  75 
cents  jwr  loO  jwunds  from  Dallas  to  New  Orleans. 

It  alsi>  apiKjared  that  in  case  of  the  New  (Orleans  rate  itself,  the 
originating  road  retained  i^2,l'y  per  bale,  while  the  line  which 
transjH>rted  tlie  cotton  from  the  jx)int  of  connection  to  New 
Orleans  received  but  J?l  jwr  bale.  Thus,  at  Dallas  the  Texas  & 
Pacific  Ilailway  connects  with  various  other  lines  with  which  it 
forms  a  through  line  for  the  tran8|>ortation  of  cotttm  from  points 
north  or  west  of  Dallas  to  New  Orleans.  In  this  case  the  road 
bringing  the  cotton  to  Dallas  receives  ^^2.75  ]>er  bale,  although 
the  distance  be  but  a  comparatively  few  miles,  while  the  Texas 
iV  Pacitic  Ilailway  ('omj>any  receives  l)ut  ^1  per  bale  for  trans- 
porting the  cotton  fn>m  Dallas  to  New  Orleans,  a  distance  of  512 
miles.  The  complainants  insist  that,  if  that  conipany  can  trans- 
])ort  cotton  for  a  connecting  line  from  Dallas  to  New  Orleans  for 
i^\  jH^r  bale,  it  ought  not  to  charge  the  farmer  at  Dallas  ^3.75 
|K»r  bale  ior  exactly  the  same  service. 

The  defendants  admit  that  this  is  in  fact  the  divihion,  and  assert 
that  it  is  merely  an  arrangement  l>ctween  the  carriiTs  with  which 
the  complainant  litis  no  concern  and  in  whi<'h  it  luis  no  interest; 
that  if  the  total  rate  is  a  just  and  reasonable  one,  it  is  a  matter  of 
indilleriMiee  to  the  ship|H»r  how  the  nite  is  divided.  They  fur- 
ther state  that  while,  as  appliiMl  to  a  single  instance,  this  division 
might  ap|H*ar  unreasonable,  taken  in  the  aggregate  it  is  not.  This 
KH»ms  from  the  evidence  to  Ihj  a  common  arnmirement  l>etween 
all  the  railroads  interetteil  in  the  carriage  of  cotton  to  either  New 


DALLAS  FREIGHT  BUREAU  V.  TEXAS  «fe  P.  R.  CO.       37 

Orleans  or  Galveston.  The  terminal  line  which  receives  and 
completes  the  shipment  receives  $1  per  bale,  while  the  originating 
road  retains  the  balance  of  the  rate.  Since  it  sometimes  happens 
that  the  same  road  is  both  an  originating  road  with  reference 
to  transportation  to  Galveston  and  a  receiving  road  with  reference 
to  transportation  to  New  Orleans,  the  net  result  of  the  whole 
operation  is  a  fair  one.  It  is  doubtful,  however,  if  this  is  the 
controlling  idea.  It  usually  happens  that  the  originating  road 
can  send  the  cotton  to  Galveston  by  one  line  or  to  New  Orleans 
by  another  line,  and  very  often  to  either  Galveston  or  New 
Orleans  by  more  than  one  line.  This  being  so,  the  initial  road  is 
in  a  position  to  exact  from  its  connection  more  than  would  be  a 
fair  division  upon  a  mileage  basis,  and  this  principle  is  very  often 
recognized  in  divisions  between  carriers. 

Railway  rates  in  the  State  of  Texas  are  prescribed  by  the  Rail- 
road Commission  of  that  State.  The  rates  on  cotton  fixed  by 
that  Commission  are  a  progressive  distance  tarifiE  from  Houston 
in  all  directions,  up  to  140  miles,  at  which  the  rate  is  59  cents 
per  100  pounds.  All  points  at  a  greater  distance  take  the  same 
rate.  Galveston  takes  a  rate  6  cents  higher  than  Houston.  This 
makes  the  Galveston  rate  for  all  points  distant  110  miles  or  more 
from  Houston  65  cents  per  100  pounds,  and  this  includes  a  large 
part  of  the  cotton-producing  area  of  Texas.  The  New  Orleans 
rate  is  detemiined  by  the  Galveston  rate,  being  10  cents  per  100 
pounds  higher  than  that  rate. 

It  was  conceded  by  the  complainant  that  this  differential  of 
10  cents  between  Galveston  and  New  Orleans  was  a  reasonable 
one.  It  was  further  practically  conceded  by  the  complainant, 
and  we  find  upon  the  testimony  independently  of  that  conces- 
sion, that  a  reduction  of  the  New  Orleans  rate  like  that  asked  for 
in  this  proceeding  would  necessitate  a  reduction  of  the  Galveston 
rate  by  a  corresponding  amount ;  that  is,  to  reduce  the  New  Or- 
leans rate  20  cents  per  1 00  pounds  according  to  the  prayer  of  the 
complainant's  petition  would  reduce  practically  all  the  cotton 
rates  in  Texas  20  cents. 

It  appeared  that  of  all  the  cotton  raised  in  Texas  about  65  per 
cent  was  shipped  out  through  Galveston,  25  per  cent  through 
New  Orleans,  while  10  per  cent  went  by  all-rail  routes  to  New 
York  and  New  England  points. 
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It  sliould  be  noted  that  the  rate  above  given  is  upon  uncom- 
pressed cotton.  Cotton  is,  almost  without  exception,  compressed 
before  it  is  transported  any  considerable  distance.  The  cost  of 
compression  is  50  cents  per  bale,  and  this  is  paid  by  the  originating 
carrier.  This  compression  is  for  the  interest  of  the  railroad 
company  in  this,  that  when  compressed  it  can  be  much  more  con- 
veniently and  cheaply  transported  than  when  uncompressed.  It 
is  also  for  the  interest  of  the  shipper,  since  cotton  which  is  sqI>- 
sequently  transported  by  water — and  all  that  going  to  Galveston 
or  New  Orleans  is — takes,  wlien  compressed  to  a  sutlicicnt  density, 
an  ocean  rate  10  cents  i>er  100  ]K)unds  lower  than  the  rate  upon 
uncompressed  cotton. 

The  testimony  showed  that  the  cotton  crop  was  one  of  the 
prinei])al  products  of  Texas,  and  that  at  certain  seasons  of  the 
year  cotton  eonstituteil  a  large  portion  of  the  traffic  of  Texas 
milroads.  Further  than  this  we  were  not,  except  in  a  single 
instance,  furnished  with  any  data  from  which  to  determine  what 
|)ortion  of  the  gross  receipts  of  the  defendants  arises  from  the 
transportation  of  that  article,  nor  what  the  etfect  upon  the  revenues 
of  the  various  defendants  wouhl  l>e  it  a  reduction  in  the  cotton 
rate  was  nuide.  The  exception  was  the  (lulf,  Colora<lo  iS:  Santa 
Fe  Railroad.  The  general  freight  agent  of  that  comi>any  testi- 
fied that  the  net  revenues  of  his  road  for  the  ])ast  year  had  lieen 
al)out  s|(M»jMM),  and  that  a  riMJuction  of  20  cents  per  loO  pounds 
in  the  cotton  nite  would  reduce  those  net  revenues  al>out 
$:52o,(»00. 

As  already  observed,  niilway  rates  in  Texas  art*  prescTibed  by 
tiie  Railroad  (^>minission  of  that  State.  The  law  creating  the 
Texas  Com mi>sion  and  investing  it  with  this  |>ower  went  into 
etfect  in  the  year  ISIM,  and  the  Commission  hmui  proceeded  to 
pri»s<Tibe  a  tariff  of  eharges.  Thereupon,  certain  parties  interested 
in  Texas  milroad  securities  bn Might  suits  in  the  Federal  courts 
for  the  purpose  of  enjoining  various  railway  companies  and  the 
Texa>  authorities  fr(»m  putting  into  effect  that  ^chedule,  U]xmthe 
ground  that  it  was  in  violation  of  the  fourti.*enth  Amendment  to 
the  Constitution  of  the  (*nit(Ml  States  in  that  it  confiscated  the 
property  of  the  railways.  These  ^uits  finally  found  their  way  to 
the  Supreme  C*»urt  of  the  Cnited  States,  anti  that  Court  ^u stained 
the  contention  of  the  complainants  and  enjoined  the  tariffs  in 
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question.  In  consequence  of  this  decision  the  Railroad  Commis- 
sion of  Texas  revised  those  schedules  so  as  to  make  the  rates 
somewhat  higher,  and  these  tariffs,  with  such  modifications  as 
have  been  made  from  time  to  time,  have  since  then  been  in  effect. 
It  was  stated  upon  the  hearing,  and  not  contradicted,  that  the 
cotton  rate  in  the  tariff  enjoined  was  about  2^  cents  per  100 
pounds  lower  than  the  rate  in  effect  at  the  time  of  this  hearing 
It  was  stated  upon  the  hearing  that  there  was  then  pending 
before  the  Railroad  Commission  of  Texas  an  application  for  a 
reduction  of  cotton  rates  in  that  State.  We  are  informed  by 
correspondence  with  the  Texas  Railroad  Commission  that,  since 
the  hearing  in  this  case,  that  Commission  has  taken  action  upon 
such  application  and  has  somewhat  reduced  those  rates.  The 
distance  limit  has  been  increased  from  140  to  160  miles,  and  the 
Houston  rate  reduced  from  59  to  54  cents  per  100  pounds.  This 
makes  the  Galveston  rate  from  Texas  common  points,  including 
Dallas,  60  cents  per  100  pounds  as  against  65,  and  the  New  Or- 
leans rate  70  cents  as  against  75  cents,  thus  effecting  a  reduction 
of  about  5  cents  per  100  pounds,  or  25  cents  per  bale. 

Findings  of  Fact  as  to  Fourth  Section. 

Certain  of  the  defendants  with  their  various  connections  form 
through  lines  between  Kansas  City,  Mo.,  and  other  Missouri  River 
points  upon  the  north  and  New  Orleans,  La.,  upon  the  south,  and 
engage  in  through  traflSc  over  those  lines  between  these  points. 
Some  of  these  through  lines  pass  through  the  city  of  Dallas  and 
others  of  them  pass  through  the  city  of  Fort  Worth,  so  that 
merchandise  transported  over  them  from  New  Orleans  to  Kansas 
City  and  kindred  points  involved  in  this  complaint  would  pass 
through  the  city  of  Dallas  or  the  city  of  Fort  Worth.  The  rates 
from  New  Orleans  to  Dallas  and  Fort  Worth  appear  to  be  the 
same,  as  are  those  from  NIbw  Orleans  to  Kansas  City  and  the  other 
points,  known  as  Missouri  River  points,  involved  in  this  proceed- 
ing. For  the  purpose  of  the  present  discussion  it  will  be  suflScient 
to  refer  to  Dallas  and  Kansas  City  alone  as  representing  their 
respective  localities. 

The  complainants  allege  that  the  defendants  violate  the  fourth 
section  in  that  they  make  lower  rates  to  Kansas  City,  the  more 
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distant  point,  than  are  made  to  Dallas,  the  intermediate  point. 
The  rates  in  force  at  the  time  of  the  hearinjs^  were  set  forth  in 
the  complaint  and  were  admitted  to  be  substantially  correct  by 
the  defendants.     They  were  as  follows : 


Class  Ratrs  in  Cents  per  100  Pounds  from  New  Orleans  to  Dallas  and 

Kansas  Citt. 


Classes....  1   2 

8 

4 

5 

A 

B 

C 

D 

£ 

Dallas 120  108 

87 

81 

64 

67 

59 

48 

87 

80 

Kansas  City.  123  100 

80 

70 

54 

60 

52 

47 

85 

80 

Commodity  Ratea  in  Cents  pkh  100   Pounds  from  New  Orleanh  to 

Dallas  and  Kansas  City. 

To  Dallas.  To  Kansas  City. 

Sugar 48  80 

Molasses 48  35 

Coffee 64  85 

Bananas  and  pi  nappies 67  68 

CocoanutA 67  45 

Oranges,  lemr^ns  and  limes 67  65 

Inm  articles 40  25 

Cotton  piece  goods 120  66 

Crackers 70  50 

Rope  in  coil 57  40 

Canned  goods 47  85 

Croclcery  and  glasH ware 64  25 

Wines  and  liquors  (in  wood) 78  50 

Rice 48  85 

Wireand  nails 44  25 

The  aliove  coinino<lity  rates  are  for  carloads  excei)t  on  Ci»tton 
piece  uoimIs. 

The  defeiulants  concede  that  the  rates  are  as  above  stated,  but 
they  justify  those  rates  U]>on  the  ground  that  Dallas  is  an  interior 
|>oint,  having  no  water  communication  an<l  inferior  railway  facili- 
ties, wliih*  Kansas  Citv  hi\&  the  benefit  of  water  communication 
and  unusual  niilroad  connections;  that  the  rates  to  Dallas  are 
reasonal>le;  that  the  rates  to  Kansas  Citv  have  been  forced  down 
by  various  ct»m|>etitive  influences,  t)ver  which  these  defendants 
have  n4>  control ;  that  the  defendants  must  either  acce]>t  this 
trafhc  l)etween  New  Orle^uis  and  Kansas  Citv  at  the  established 
rates  or  withdraw  from  it  entirelv;  that  Dallas  is  in  no  wav  in- 
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jured  by  the  fact  that  they  do  accept  it ;  and  that  they  derive  a 
certain  amount  of  profit  therefrom. 

Dallas  is  a  city  of  about  40,000  inhabitants,  situated  in  the 
northeastern  part  of  Texas.  It  has  no  water  communication 
whatever.  Several  lines  of  railway  radiate  from  it  in  all  direc- 
tions. It  is  the  most  important  city  and  the  largest  distributing 
center  in  northern  Texas.  Whether  it  comes  into  competition 
with  Kansas  City,  and  if  so,  to  what  extent,  does  not  appear  from 
this  case. 

Kansas  City  is  a  city  of  about  135,000  inhabitants,  situated 
upon  the  Missouri  River.  It  is  exceptionally  favored  in  the  way 
of  railroad  facilities,  being  reached  by  many  powerful  lines  from 
all  directions,  which  give  it  communication  with  all  parts  of  the 
United  States  and  of  the  world,  and  which  often  enable  it  to 
reach  the  same  market,  either  in  purchasing  or  selling,  through 
several  different  avenues. 

The  Missouri  River  between  St.  Louis  and  Kansas  City  is  sus- 
ceptible of  being  navigated  at  most  seasons  of  the  year,  and  has 
been  in  the  past  actually  used  as  a  highway  for  the  transporta- 
tion of  merchandise  between  those  two  points.  At  the  present 
time  it  is  not  availed  of  for  that  purpose  to  any  considerable  ex- 
tent, the  railway  companies  liaving  practically  engrossed  the  car- 
riage of  freight  between  Kansas  City  and  St.  Louis. 

The  Mississippi  River  between  St.  Louis  and  New  Orleans  is 
readily  navigable  at  all  seasons  of  the  year.  Large  quantities  of 
freight  are  actually  transported  by  water  in  both  directions  be- 
tween these  two  points.  This  freight  is  largely  confined  to  tliat 
of  the  heavier  and  more  bulky  kinds,  but  there  are  regular  lines 
of  steamboats  plying  up  and  down  the  river  which  take  all 
kinds  of  freight  when  offered. 

Freight  destined  for  Kansas  City,  which  leaves  New  Orleans 
by  water,  goes  either  to  Memphis  and  from  there  by  the  Kansas 
City,  Fort  Scott  &  Memphis  Railroad  to  Kansas  City,  or  by 
water  to  St.  Louis  and  thence  by  one  of  several  lines  to  Kansas 
City.  Large  quantities  of  certain  kinds  of  freight  actually  pass 
between  these  two  termini  in  this  way,  and  in  the  case  of  some 
kinds  of  freight  the  rate  itself  is  undoubtedly  fixed  by  the  water 
rate.  Thus,  the  rate  on  sugar  from  New  Orleans  to  Kansas  City 
is  8  cents  by  water  from  New  Orleans  to  Memphis  and  22  cents 


42  INTEB8TATE  OOMHEROE   REPORTS. 

by  rail  from  MemphU  to  Kansas  City,  the  distance  between  water 
and  rail  being  about  equally  divided.  The  nominal  water  rate 
on  8ngar  from  New  Orleans  to  St.  Louis  was,  at  the  time  of  the 
hearing,  10  cents  per  100  pounds,  but  it  was  stated  that  the  boats 
actually  carried  it  for  8  cents. 

The  rail  lines  connecting  New  Orleans  and  Kansas  City,  which 
seem  to  be  of  most  significance  in  this  traffic  are  not  those  pass- 
ing through  Texas,  but  rather  those  leaving  New  Orleans  upon 
the  eastern  side  of  the  Mississippi  River.  The  shortest  rail  line 
is  by  the  Illinois  Central  to  Memphis  and  from  Memphis  to  Kan- 
sas City  by  the  Kansas  City,  Fort  Scott  &  Memphis,  the  distances 
being  from  New  Orleans  to  Memphis  394  miles,  and  from  Mem- 
phis to  Kansas  City  484  miles,  a  total  of  878  miles.  This  is  ap- 
parently the  most  direct  and  the  most  used  all-rail  line  l)etween 
those  two  points. 

A  great  deal  of  freight  is  carried  all-rail  by  the  way  of  St. 
Louis,  the  distance  l)eing  7o7  miles  from  New  Orleans  to  St. 
Louis  and  277  miles  from  St  Louis  to  Kansas  City,  making  a  total 
of  1>84  miles. 

The  ehort-line  distances  through  Dallas  l)etween  New  Orleans 
and  Kansas  City  are,  from  New  Orleans  to  Dallas  .M2  miles,  and 
from  Dallas  to  Kansas  City  484  miles,  in  all  090  miles.  The 
grades  bv  these  roads  are  much  heavier  than  bv  the  lines  to  the 
east  of  the  Mississippi,  and  the  physical  condition  of  the  roads 
themselves  is  not  such  that  business  can  l>e  handled  as  cheaply 
as  bv  the  rival  lines  to  the  east.  The  result  seems  to  be  that  the 
bulk  of  the  merchaixlise  l>etween  these  |)oints  goes  either  by  the 
river  or  bv  the  lines  east  of  the  river.  These  latter  lines  are  in 
no  way  parties  to  this  proceeding. 

It  is  evident  that  Kansas  Citv  rates  from  New  Orleans  are  not 
deterniine<l  by  com])etiti(m  between  those  ]>oints  alone.  As  al- 
rea<ly  suggested,  Kansas  City  reaches  many  different  markets.  It 
often  reaches  the  same  market  bv  several  avenues.  The  demands 
of  these  different  competing  markets  and  of  these  different  com- 
]>eting  lines  has  contributed  to  give  that  ]>oint  a  low  rate,  and  a 
lower  rate  in  some  cases  than  in  others.  An  examination  of  the 
commoditv  rates  embraced  in  this  case  clearlv  shows  that.  The 
rate  on  sugar  is  48  cents  to  Dallas  and  3o  cents  to  Kansas  City; 
on  molasses  48  cents  to  Dallas  and  35  cents  to  Kansas  City ;  on 
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coflfee  64  cents  to  Dallas  and  35  cents  to  Kansas  City ;  on 
pineapples  67  cents  to  Dallas  and  63  cents  to  Kansas  City.  The 
same  differences  run  through  the  rest  of  the  commodity  rates, 
and  show  plainly  that  the  factors  which  determine  these  rates  are 
much  more  complex  than  mere  competition  of  transportation 
lines  between  these  two  points. 

The  case  does  not  show  in  what  way  the  Kansas  City  rate  is 
determined  in  most  instances.  It  appears  that  sugar  for  Kansas 
City  is  obtained  either  from  the  Pacific  coast  or  from  the  Atlantic 
seaboard  or  from  New  Orleans,  and  it  appears  further  that  the  rate 
on  sugar  from  Philadelphia  to  Kansas  City  is  the  same  all-rail 
from  Philadelphia  or  by  water  from  Philadelphia  to  New  Orleans 
and  from  New  Orleans  to  Kansas  City.  Imported  articles  may 
reacli  Kansas  City  either  through  New  York  and  thence  by 
rail,  or  through  New  Orleans.  For  the  sale  of  canned  goods 
of  certain  kinds  in  Kansas  City,  Baltimore  and  New  Orleans  are 
competing  supply  markets.  As  to  cotton  piece  goods,  the  mills 
of  New  England  compete  with  the  mills  of  the  south.  By 
these  various  causes,  operating  in  different  ways  and  to  differ- 
ferent  degrees,  the  Kansas  City  rate  from  New  Orleans  is  fixed. 
The  defendants  insist  that  they  have  no  control  over  that 
rate,  and  we  are  inclined  to  find  from  the  testimony  in  this 
case  that  such  is  the  fact.  They  might  possibly  make  the  rate 
lower,  but  it  does  not  appear  that  they  have  any  power  to  make  it 
higher,  nor  that  the  rate  in  question  has  been  actually  fixed  by 
their  action,  except  as  they  have  adopted  the  rates  fixed  by  other 
more  favored  lines.  The  rate  is  determined  by  other  influences 
and  they  must  accept  that  rate  or  decline  the  business. 

It  was  conceded  by  the  complainant  that  the  rates  from  New 
Orleans  to  Dallas  were  reasonable,  and  we  treat  that  as  a  fact  in 
disposing  of  this  case.  This  is  not  intended  as  a  finding  of  fact 
to  that  effect  to  be  cited  in  any  other  proceeding,  but  is  simply 
an  admission  of  the  complainants  in  this  case.  No  proof  was 
adduced  upon .  the  subject,  and  the  question  has  not  been  con- 
sidered. 

Conclusions  —  Cotton  Rate. 

The  rate  complained  of  in  this  case  is  that  from  Dallas  to  New 
Orleans.  Under  the  system  of  rate-making  in  Texas,  what  are 
known  as  Texas  common  points,  and  these  embrace  substantially 
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the  cultivated  portions  of  the  State,  take  the  same  rate.  A  re- 
duction of  the  cotton  rate  from  Dallas  to  New  Orleans  would 
therefore  involve  a  corresponding  reduction  in  that  rate  from 
nearlv  tlie  whole  of  the  State  of  Texas.  It  will  be  further  seen 
by  referring  to  the  findings  of  fact  tliat  the  rate  to  Galveston  and 
that  to  New  Orleans  differ  by  given  amount.  About  65  per 
cent  of  all  Texas  cotton  passes  out  through  Galveston,  and  25 
per  cent  through  New  Orleans.  If  the  New  Orleans  rate  were 
to  be  lowered  without  a  corresponding  reduction  of  the  Galveston 
rate,  it  would  result  in  diverting  more  cotton  from  Galveston  to 
New  Orleans.  It  is  agreed  that  the  difference  between  the  Gal- 
veston rate  and  the  New  Orleans  rate  ought  to  be  lO  cents,  so 
that  a  reduction  of  either  of  these  rates  must  produce  a  corre- 
sponding reduction  in  the  other  rate.  In  effect,  therefore,  the 
complainant  asks  a  reduction  of  all  cotton  rates  in  Texas  20  cents 
per  100  pounds. 

Manifestly  this  is  a  matter  whicli  concerns  mainly,  and  indeed 
alniost  entirely  the  people  and  railroads  of  Texas.  Two  thirds  of 
the  Texas  cotton  crop  goes  to  Galveston,  and  this  is  handled 
entirely  within  the  State.  Most  of  the  remainder  goes  to  New 
Orleans,  and  the  transportation  of  this  is  mainly  within  the  State 
of  Texas.  The  complaining  parties  in  this  proceeding  are  all  resi- 
dents of  Texas.  It  is  equally  evident  that  that  State  is  j)erfectly 
capal)le  of  dealing  with  this  question.  Its  railroad  commission  is 
invested  with  authority  to  prescribe  the  rate  itself  between  all 
points  in  the  State.  It  often  happens  that  States  are  powerless 
to  protect  themselves  against  transportation  abuses,  like  the  exac- 
tion of  unreasonable  rates,  for  the  reason  that  the  transportation 
is  interstate,  and  not,  therefore,  subject  to  the  jurisiliction  of 
State  tribunals.  In  the  present  cast*  there  is  no  ditticulty  i»f  this 
kind,  since  the  abilitv  to  reduce  the  (ialveston  rate,  which  is  en- 
tirely  within  the  State,  carries  with  it  in  effect  the  contrt»l  of  all 
interstate  rates  u]H»n  that  commodity. 

The*  tniuspurtation  of  cotton  from  Dallas  to  New  Orleans  is 
interstate,  and  is  fully  subject  to  the  supervision  of  the  Interstate 
Commerce  ConnniKsiun.  That  Commission  in  its  action  in  ix»spect 
to  ^ucll  transportation  is  entirely  independent  of  the  State  llail- 
road  Commibsion  of  Texas.  I*ut  in  a  case  like  this,  where  its 
action  of  necessity  atlects  a  matter  in  which  the  State  is  peculiarly 
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interested  and  with  which  the  State  Commission  is  fully  qualified 
both  by  law  and  by  condition  to  deal,  we  should  not  interfere 
unless  it  plainly  appeared  that  such  interference  was  necessary, 
and  we  do  not  think  that  the  testimony  of  the  complainant  in 
this  case  goes  to  the  length  of  showing  any  such  necessity. 
While  the  testimony  perhaps  tends  to  show  in  some  degree  that 
the  rate  is  unreasonable,  and  while  there  is  certainly  much  in  this 
case  to  indicate  that  the  condition  of  the  agricultural  population 
of  Texas  engaged  in  the  raising  of  cotton  is  in  many  respects 
unfortunate,  it  further  appears  that  the  Railroad  Commission  of 
that  State  has,  since  the  hearing  of  this  case,  examined  this  same 
question  and  readjusted  this  rate.  We  are  not  satisfied  that  the 
Interstate  Commerce  Commission  ought  to  interfere  with  the 
disposition  of  that  question,  which  has  been  effected  by  the  State 
authorities. 

Alleged  Violation  of  Section  Four. 

Up  to  the  time  that  this  case  was  heard  and  submitted  this 
Commission  had  uniformly  held  that  competition  between  car- 
riers subject  to  the  Act  to  Regulate  Commerce  could  not  be 
-shown  as  creating  such  dissimilar  circumstances  and  conditions 
under  the  fourth  section  as  would  justify  the  carrier  in  making 
the  higher  charge  to  the  nearer  point  without  an  enabling  order 
from  the  Commission.  The  carriers  might  show  that  water  com- 
petition or  competition  with  railways  not  subject  to  the  Act  to 
Regulate  Commerce,  controlled  the  rate  at  the  more  distant  point, 
thereby  creating  such  dissimilarity  of  circumstances  and  condi- 
tions as  relieved  the  higher  rates  at  the  intermediate  point  from 
the  operation  of  that  section.  Such  was  the  theory  upon  which 
this  case  was  tried  by  the  complainant.  The  complainant  having 
shown  the  higher  rate  to  Dallas,  it  was  for  the  defendant  to 
make  out  that  the  rate  to  Kansas  City  was  fixed  by  water  com- 
petition. 

Subsequently  to  the  submission  of  this  case,  in  Interstate  Com- 
merce Commission  v.  Alabama  3fidland  li,  Co,  168  U.  S.  144, 
42  L.  ed.  414,  decided  November  8,  1897,  the  Supreme  Court  of 
the  United  States  held  that  the  above  ruling  of  the  Commission 
was  erroneous,  and  that  in  determining  under  the  fourth  section 
whether  the  circumstances  and  conditions  were  substantially  sim- 
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ilar,  competition  between  railways  subject  to  the  Act,  as  well  as 
competition  not  subject  to  the  Act,  should  be  consuleredy  it  being 
a  question  of  fact  to  be  determined  in  each  case  by  the  Commis- 
sion or  court  upon  the  evidence  in  that  particular  case.  Upon 
the  strength  of  this  decision  in  Savannah  Bureau  of  Freujht  it? 
Traii^portatioti  v.  Charleston  db  S.  li.  Co.  7  I.  C.  C.  Kep.  458, 
we  held  that  certain  higher  rates  to  intennediate  points  were  not 
obnoxious  to  the  fourth  section.  That  case,  like  this,  was  tried 
upon  the  lines  previously  followed  by  the  Commission  in  its  inter- 
pretation of  the  fourth  section.  The  record  showed  that  the  rate 
by  the  short  line  to  the  point  in  <]Ucstion  was  tixe<l  by  the  State 
Railroad  Commission,  and  that  the  long  line  neither  had  nor 
could  have  any  control  over  that  rate ;  the  higher  rates  to  inter- 
mediate points  upon  the  long  line  were  not  found  to  be  unjust 
or  unreasonable.  There  the  case  stopi)e<l,  and  upon  these  facts 
we  held  that  the  rates  to  the  more  distant  and  the  intennediate 
points  were  not  made  by  the  long  line  under  similar  circum- 
stances and  conditions. 

We  think  that  the  present  case  falls  strictly  within  the  rule  of 
that  ease.  The  rate  from  New  Orleans  to  Dallas  is  conceded  to 
be  reasonable.  The  rate  from  New  Orleans  to  Kansas  Citv  is 
determined  by  eircumstiinces  over  which  these  defendants  have, 
and  can  have,  no  effective*  control.  It  dtK»s  not  ap|x?ar  that  Dal- 
las is  in  anv  wav  injured  nor  that  Kansas  Citv  is  in  anv  wav 
benetited  by  the  fact  that  these  ilefendants  engage  in  this  trans- 
{)ortation  thr(»ugh  Dallas  to  the  more  distant  ]H)int.  Following 
the  alM»ve  ruling  of  the  Supreme  Court,  tlie  circumstances  and 
conditi<»n8  un<ler  which  thesir  defendants  make  the  rate  to  Dallas 
and  Kansas  City,  are  not  subhtantially  ^imilar,  and  the  higher 
rate  to  Dalla>  is  not  in  violation  of  the  fourth  section. 

No  opinion  is  expressinl  in  this  case  and  no  opinion  was  in- 
tende<l  to  l)e  expre.->ed  in  the  Savantuih  cjim;  beyond  that  neces- 
sary to  the  division  <»f  the  precise  <{Uestion  involvi^J.  It  is  pos- 
sible that  additional  facts  might  have  l»ei*n  develoiMMl  U]x>n  this 
trial,  had  the  exact  nature  of  the  issue  been  a])pri'ciated  at  the 
time  of  the  trial,  which  would  have  called  for  a  different  disp<isi- 
tion  of  this  branch  of  the  case. 

The  iMimplaint  is  dismissed. 
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LISTMAN  MILL  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  KAILWAY 

COMPANY. 


Decided  August  18,  1898. 


1.  Defendant's  charges  on  grain  originating  at  points  on  its  Southern  Min- 
nesota division,  milled  in  transit  at  La  Crosse,  Wis.,  and  forwarded  as 
product  to  Milwaukee  or  Chicago  are  not  more  than  2i  cents  per  100 
pounds  in  excess  of  its  whfeat  rates  from  the  same  points  of  origin  to  Mil- 
waukee or  Chicago,  and  such  milling  rates  at  La  Crosse,  as  related  to 
defendant's  wheat  rates,  or  as  affecting  the  competitiye  relations  of  com- 
plainant with  millers  at  Milwaukee,  are  not  unjust  or  otherwise  unlawful. 

2.  La  Crosse  is  on  a  direct  route  from  points  on  defendant's  Southern  Minne- 
sota division  to  Milwaukee  or  Chicago,  and  Minneapolis  is  not,  but  the 
short  line  distances  from  points  on  that  division  are  considerably  less  to 
Minneapolis  than  to  La  Crosse.  Defendant's  charges  on  wheat  from 
Southern  Minnesota  division  points  to  La  Crosse  and  Minneapolis  are  the 
same,  and  its  rates  on  flour  from  those  cities  to  Milwaukee  or  Chicago  are 
also  the  same;  but  La  Crosse  has  milling  or  transit  rates  which  are  less 
than  the  sum  of  such  locals,  while  at  Minneapolis  shipments  to  and  from 
the  mills  are  made  under  established  in  and  out  charges.  Transit  rates  at 
La  Crosse  on  wheat  from  points  on  said  division  to  Milwaukee  or  Chicago 
bear  the  same  relation  to  wheat  rates  from  such  points  that  the  rates  on 
wheat  in  and  on  flour  out  of  Minneapolis  bear  to  grain  rates  from  points 
on  defendant's  more  northerly  Hastings  &  Dakota  division.  Alterations 
in  any  of  defendant's  flour  rates  from  Minneapolis  are  followed  by  corre- 
sponding changes  in  transit  rates  at  La  Crosse.  The  legality  of  milling  in 
transit  rates  is  not  involved,  and  what,  if  any.  prejudice  results  to  com- 
plainant under  transit  milling  at  La  Crosse  and  regular  in  and  out  rates  at 
Minneapolis,  is  not  shown.  Held,  That  no  undue  prejudice  results  to  La 
Crosse  or  the  complaining  miller  in  that  city  from  milling  rates  enforced 
by  defendant  at  La  Crosse  or  the  relations  of  such  rates  to  those  estab- 
lished by  defendant  for  Minneapolis. 

Johfi  Lind  for  complainant. 

George  li.  Peck  and  Burton  Hanson  for  defendant. 
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Report  and  Opinion  of  the  Commission. 

Knapp,  Chainnmi: 

The  complainant  states  that  it  is  largely  engaged  in  the  manu- 
facture of  flour  and  other  products  of  grain  at  I^  Crosse,  Wis., 
and  contends  that  it  is  subjected  to  unreasonable  charges  and 
unlawful  prejudices  and  discriminations  under  defendant's  rates 
on  wheat  to  La  Crosse,  Minneapolis  and  Milwaukee,  and  the 
rates  in  force  on  flour  and  mill  stuff  from  La  Crosse  and  Minne- 
apolis. The  allegations  of  the  complaint  may  be  summarized  as 
follows: 

1.  That  tlie  Southern  Minnesota  division  of  defendant's  sys- 
tem extends  westwardly  from  I^  Crosse  through  Minnesota  and 
South  Dakotju  and  wheat  ship]>ed  from  stations  on  that  line  to 
cither  Minneapolis  or  I^  Crosse  passes  through  liamsey,  Minn., 
at  which  point  the  Southern  Minnesota  line  is  intersected  by 
defendant's  Iowa  and  Minnesota  line  or  branch  to  Minneapolis; 
that  Ilamsey  is  situated  about  104  miles  south  of  Minneapolis 
and  110  miles  west  of  I^  Crosse;  that  defendant's  river  division 
extends  from  Minneapolis  along  the  Mississippi  liiver  to  La 
Crosse,  where  it  joins  its  division  or  line  to  Milwaukee  or  Chi- 
cago; that  the  distances  over  this  line  from  Minnea]K>lis  are  139 
miles  to  Iji  (Vosse,  .'^35  miles  to  Milwaukee,  and  420  miles  to 
Chicago;  that  the  distance  to  ('hicago  from  Itamsey,  the  said 
IK)int  of  intersection,  via  Minneapolis,  Iji  Crosse  and  Milwaukee 
is  .*)24  miles,  while  the  distance  to  (Miicago  from  Itamsey  by  the 
direct  line  through  I^i  Crosse  and  Milwaukee  is  but  391  miles; 
that  defendant  maintains  the  same  rates  on  wheat  from  South- 
ern Minnesota  <li vision  ]H)ints  to  Minneapolis  and  I^  Crosse,  and 
uls(»  luis  in  foret*  the  same  nites  from  Minnea]>olis  and  I^  Crosse 
to  bike  Michigan  points,  including  Chicago  and  Milwaukee, 
although  the  distanee  from  Minnea|xjlis  to  I^ke  Michigan  |)oint8 
is  i:»*,>  miles  greater  than  fr<»m  I ji  Crosse  to  such  iM>ints;  that 
thereby  the  defendant  deprives  complainant  of  its  a<lvantageou8 
l(K*ati<»n  for  milling  wheat  4)riginating  i»n  said  Southern  Minne- 
sota division,  and  nnhiwfully  and  unjustly  di^<*ri  mi  nates  against 
the  (Miiiiplainant  in  favor  of  mill>  and  millers  at  Minnea]>oIis. 

2.  That  dfffiidant  has  long  maintained  a  rate  of  12J  cents  jwr 
hundreil   ]>ounds  on  tlour  and  mill  ^tuff  from  I^  Crosse  to  Mil- 
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waukee,  Chicago  and  other  Lake  Michigan  points,  which  rate  is 
equal  to  1.3  cents  per  ton  per  mile  to  Milwaukee  and  9  mills  per 
ton  per  mile  to  Chicago,  and  is  in  itself  excessive  and  unreason- 
able, while  defendant's  rate  on  flour  and  mill  stuff  from  Minne- 
apolis through  La  Crosse  to  Lake  Michigan  points,  and  over  139 
miles  greater  distance,  is  no  higher  than  its  rate  from  La  Crosse, 
namely,  12^  cents  per  hundred  pounds;  and,  further,  that  while 
the  said  published  rates  are  nominally  the  same,  the  defendant 
does  every  year  during  the  period  of  lake  navigation  carry  flour 
and  mill  stuff  from  Minneapolis  to  Lake  Michigan  points  at  rates 
much  below  12^  cents,  and  at  times  as  low  as  7  cents  per  hun- 
dred pounds,  without  making  corresponding  reductions  in  rates 
on  complainant's  shipments  from  La  Crosse. 

3.  That  during  the  season  of  lake  navigation  millers  located  at 
Minneapolis  have  for  many  years  had  rates  on  flour  and  mill  stuff 
from  Minneapolis  to  Duluth  and  Lake  Superior  points  as  low  as 
5  cents  per  hundred  pounds;  that  rates  on  this  traffic  to  the  sea- 
board from  Lake  Superior  points  never  exceed  the  rates  from 
Lake  Michigan  points  to  the  seaboard  by  more  than  2^  cents  per 
hundred  pounds,  and  usually  the  same  rates  prevail ;  that  com- 
plainant cannot  avail  itself  of  such  cheaper  rates  from  Minneapo- 
lis via  Lake  Superior  points  for  the  reason  that  defendant  refuses 
to  carry  wheat  shipped  from  Southern  Minnesota  division  points, 
milled  at  La  Crosse  and  forwarded  as  flour  or  mill  stuff  to  Min- 
neapolis, at  the  same  rates  for  which  it  carries  wheat  to  Minne- 
apolis from  the  same  stations. 

4.  That  for  many  years,  and  up  to  about  the  year  1S90,  defend- 
ant had  in  force  and  maintained  rules  and  regulations  for  the 
transportation  of  grain  and  grain  products,  under  which  the  com- 
plainant and  all  other  millers  on  its  line  were  permitted  to  unload 
and  mill  in  transit  carloads  of  wheat  shipped  under  through  rates 
from  Southern  Minnesota  division  points  and  billed  to  Milwaukee, 
Chicago  or  other  Lake  Michigan  points,  and  to  reship  under  such 
through  rates,  in  lieu  of  wheat  so  milled,  a  like  weight  of  flour  or 
mill  stuff  to  the  original  place  of  destination,  without  any  penalty 
or  charge  for  such  privilege  of  grinding  or  milling  in  transit ;  that 
in  reliance  upon  such  rules  and  regulations  complainant  acquired 
its  mill  property  and  entered  upon  the  business  of  merchant  mill- 
ing, and  without  that  privilege  its  mill  would  be  worthless  and 
^  Inters.  Com.  4 
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it  could  not  carry  on  the  business  in  which  it  is  engaged ;  that 
milling  in  transit  has  become  a  necessary  part  of  the  milling  busi- 
ness, except  at  lake  and  seaboard  points ;  that  nevertheless  in  or 
al>out  the  year  1801  defendant  unjustly  and  arbitrarily,  without 
regard  to  the  rights  of  complainant  or  the  value  of  the  service 
rendered,  imposed  and  has  since  extorted  from  complainant  a  })en- 
alty  or  charge  of  2^  cents  per  hundred  pounds  above  the  thruugh 
wheat  rate  from  Southern  Minnesota  division  points  on  all  ship- 
ments converted  into  flour  or  mill  stuff  by  it  at  La  Crosse;  that 
during  the  five  years  preceding  the  date  of  complaint  the  sum  bo 
exacted  and  extorted  from  complainant  aggregated  more  than 
$ir>,OoO;  that  the  service  rendered  by  defendant  in  transferring 
a  car  of  wheat  to  complainant's  mill  and  receiving  in  lieu  thereof 
a  carload  of  flour  or  mill  stuff  does  not  exceed  in  value  the  sum 
of  J?1.(M),  and  the  charge  of  2^  cents  per  loo  pounds,  amounting 
to  from  ^7.50  to  ^15.0o  per  car,  is  unreasonably  high  and  unjust; 
that  mills  loc»ated  at  Milwaukee,  Chicago  and  other  I^ke  Michi- 
gan iK)int8  obtain  the  wheat  and  ship  out  the  flour  an<l  mill  stuff 
at  a  total  transj>ortation  cost  to  destination  which  is  2^  cents  less 
than  is  paid  by  complainant  on  wheat  shipped  from,  and  flour  or 
mill  stuff  destined  ti»,  the  same  points. 

5.  That  tlefendant's  rates  on  wheat  from  points  on  the  South- 
ern Minnesota  division  to  I^ke  Michigan  |M)ints, exclusive  of  such 
transit  jKMialty  at  I>a  Crosse,  are  excessive  and  unreasonable  in 
theujselves  an<l  as  comjMired  with  rates  charged  by  defendant  on 
like  and  other  trattic  on  other  portions  of  its  system,  and  as  com- 
jmred  with  rates  cm  other  railroads  :  that  the  value  of  the  service 
rendered  by  the  defendant  in  carrying  wheat,  flour  and  mill  stuff 
from  such  |H)ints  and  from  Iji  Crosse  to  I^ke  Michigan  points 
doi»s  not  exceed  two  tliinls  of  the  rates  now  enforced  bv  defend- 
ant. 

r>.  That  bv  reason  <»f  the  exa?tion8  and  mte  discriminations  al- 
leged,  complainant,  though  exen*ising  the  greatest  skill  and  econ- 
omy in  conducting  its  buMuess,  has  h>st  UHiney  in  the  o]K.'ration 
of  it^  milling  business  for  more  than  one  year  prior  to  the  tiling 
of  the  complaint. 

Uei>aration  for  all  sums  |>ai<l  by  c<»mplainant  un<ler  the  2^  cent 
penalty  for  milling  in  transit  is  aske<l.  Complainant  further 
prays:     1.  That  defendant  Ik?  required  to  refrain  from  im])osing 
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any  penalty  on  milling  in  transit.  2.  That  defendant  be  ordered 
to  establish  and  maintain  rates  from  Southern  Minnesota  division 
points  and  from  La  Crosse  to  Lake  Michigan  points  which  shall 
be  fair  and  equitable  for  the  transportation  of  wheat  and  its 
products.  3.  That  defendant  be  ordered  to  establish  a  rate  on 
flour  and  mill  stuff  from  La  Crosse  to  Milwaukee  and  other  Lake 
Michigan  points  on  its  line  which  shall  not  exceed  7  cents  per 
hundred  pounds,  and  in  no.  event  be  greater  than  the  rates  estab- 
lished and  maintained  from  Minneapolis  to  Lake  Superior  points. 

In  its  answer  defendant  denies  generally  all  the  violations  of 
law  alleged  in  the  coipplaint.  It  admits  that  at  times  during  the 
season  of  lake  navigation  it  has  been  compelled,  in  order  to  meet 
competition,  to  carry  flour  and  mill  stuff  from  Minneapolis  to 
Lake  Michigan  points  at  a  rate  below  12^  cents  per  hundred 
pounds,  but  avers  that  whenever  the  rate  from  Minneapolis  to 
I^ke  Michigan  points  on  such  flour  and  mill  stuff  has  been  re- 
duced, like  reduction  has  been  made  in  the  rates  from  La  Crosse 
to  Lake  Michigan  points.  It  denies  that  rates  from  Duluth  and 
Superior,  called  Lake  Superior  points  in  the  complaint,  to  points 
east  and  to  the  seaboard,  are  the  same  as  those  charged  from  Lake 
Michigan  points  to  the  east  and  to  the  seaboard.  It  avere  that 
complainant  has  equal  advantage  with  mills  and  millers  at  Minne- 
apolis in  the  shipment  of  flour  and  mill  stuff  to  Lake  Michigan 
points  and  the  east,  that  both  are  placed  upon  an  equality  in  re- 
spect to  such  rates,  and  are  given,  so  far  as  it  is  possible  to  give 
them,  the  advantages  which  inhere  in  their  respective  locations. 
It  admits  that  it  makes  a  charge  of  2^  cents  per  hundred  pounds 
above  the  established  rate  on  wheat  shipped  from  points  on  the 
Southern  Minnesota  division  to  Lake  Michigan  points,  when  wheat 
so  shipped  is  stopped  at  La  Crosse  and  ground  into  flour  and  other 
mill  stuff  and  reshipped  to  Lake  Michigan  points,  but  denies  that 
such  charge  of  2^  cents  operates  in  any  manner  as  a  discrimina- 
tion against  the  complainant  or  in  favor  of  millers  at  Minneapo- 
lis, Milwaukee  or  Lake  Michigan  points. 

Though  the  various  above  stated  issues  are  made  by  the  com- 
plaint and  answer,  the  case  as  finally  submitted  indicates  that  the 
main,  if  not  the  sole,  object  of  complainant  is  to  directly  or  indi- 
rectly secure  the  discontinuance  of  a  charge  of  2^  cents  above 
through  wheat  rates  which  is  made  at  La  Crosse  for  milling  in 
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transit.  The  practice  itself  is  not  claimed  to  be  illegal  by  the 
complainant;  on  the  contrary,  it  contends,  in  substance,  that  the 
benefits  which  result  from  the  j)rivilege  are  practically,  or  in 
large  measure,  denied  through  the  imjxisition  of  the  2^  cents 
additional  charge  at  I^  Crosse.  It  is  also  observed  that  com- 
j)lainant  disclaims  any  attack  upon  the  reasonableness  of  rates  in 
themselves  except  to  show  that  the  through  wheat  rate,  with  a 
reasonably  small  charge  per  car  for  switching,  would  amply  com- 
|>ensate  the  defendant  for  any  additional  service  involved  in  de- 
livering the  wheat  at  and  carrying  the  like  weight  of  mill  product 
from  La  Crosse  un<ler  the  transit  system  in  vogue.  In  the  view 
of  complainant's  counsel,  discontinuing  the  transit  penalty  or 
charge  at  La  Crosse  would  place  complainant  upon  an  equality 
w:ith  the  Milwaukee  miller,  and  give  it  no  actual  advantage  over 
millers  at  Minneaj>olis,  but  if  the  Commission  should  consider  it 
*' inexpedient''  to  abolish  the  "transit  penalty,''  then  justice 
would  be  <lone  by  requiring  <lefendant  to  continue  charging  no 
higher  rates  to  La  Crosse  than  to  Minneapolis,  and  to  establish 
flour  rates  from  I^  Crosse  to  I^ke  Michigan  points  **  bearing  a 
reasonai)le  j)roportion  to  distance." 

The  propriety  of  the  j)resent  relation  between  through  wheat 
rates  rut  La  Oosst*  to  Milwaukee  or  Chicag<»,  and  the  milling  in 
transit  rater///  \a\  Crosse  to  Milwaukee  or  Chicago,  constitutes  a 
branch  of  this  case  which  we  think  slu)uld  receive  separate  con- 
sideration in  this  rei>ort.  The  difference  between  the  through 
wheat  rate  and  the  tninsit  rate  is  2A  cents  from  all  |M>intA  on  the 
Southern  Minnesota  division.     Pnicticallv  all  of  the  wheat  milletl 
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in  tran>it  by  complainant  originates  at  and  west  of  AUwrt  I.»ea, 
Minn.,  a  station  VM)  miles  west  of  Li  Crosse,  about  \Vli\  miles 
from  Milwaukee,  and  411  mile>  from  Chieay:o  bv  wav  of  \ji 
Cro>se.  Woons4)cket,  the  western  terminus  of  the  Southern 
Minnesota  division,  is  ?*W  miles  from  L'l  (Vo.vne,  5l»5  miles  from 
Milwaukee,  and  ♦•Sij  miles  from  Chicago.  The  present  through 
wheat  nites  to  Milwaukee  or  Chicago  from  AliHirt  lA'a  and  pointi^ 
west  on  this  <ii vision  range  from  !♦»  to  tiT  cents,  and  the  transit 
nites  at  \a\  Cro.vse  from  \^}t  to  214  eents.  A<iding  the  k>cal  rates 
in  etleet  from  tln»se  station^  to  I^i  ('ro.H>e  to  the  1*2^  cent  local 
rate  in  force  on  flour  from  La  ('ro>>e  to  Milwaukee  and  Chicago 
produces  aggregate^  which  vary  from  2:iJ  cents  from  Allwrt  I^ea 
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to  S2i  cents  from  Woonsocket.  These  figures  exceed  the  "transit 
rate"  by  from  2|^  to  4  cents.  It  is  testified  without  contradiction 
that  under  the  distance  tariff  prescribed  by  the  Iowa  Kailroad 
Commission  rates  are  lower  than  for  like  distances  in  any  other 
section  of  the  west  and  northwest,  and  it  appears  by  that  tariff, 
which  was  put  in  evidence,  that  with  a  rate  of  16.2  cents  for  a 
continuous  haul  of  400  miles,  the  distance  rate  for  200  miles  is 
10.8  cents,  and  for  two  distinct  shipments  of  200  miles  each  the 
combined  charge  would  be  21.6  cents,  or  5.4  cents  above  the  single 
rate  for  400  miles.  The  difference  between  the  through  rate  and 
combined  locals  via  La  Crosse  appears  to  be  generally  from  5  to 
6^  cents,  and  this  is  reduced  to  from  2^  to  4  cents  by  the  transit 
arrangement.  Whatever  may  be  said  in  defense  of  the  transit 
rate  practice,  it  must  be  conceded  that  the  services  rendered  by 
the  carrier  on  transit  milled  freight  are  practically  identical  with 
those  which  it  renders  in  delivering  and  receiving  distinct  ship- 
ments at  the  milling  point,  and  we  cannot  say,  on  the  above  com- 
parison of  rates  and  distances,  that  this  milling  in  transit  rate  of 
2^  cents  above  the  through  wheat  rate  is  relatively  unjust. 

But  complainant  also  contends  that  the  location  of  La  Crosse 
on  a  direct  line  from  Southern  Minnesota  division  points  to  Mil- 
waukee entitles  it  to  rate  facilities  equal  to  those  enjoyed  by  the 
Milwaukee  mills.  Upon  this  point  it  appears  that  the  defendant 
maintains  the  same  system  of  transit  accounts  at  Milwaukee  as  it 
does  at  La  Crosse  and  other  interior  mills.  As  at  La  Crosse,  the 
Milwaukee  miller  may  purchase  wheat  at  Southern  Minnesota 
division  points,  have  it  carried  to  Milwaukee,  mill  it,  and  for  2^ 
cents  additional  send  the  product  to  eastern  destinations  under 
the  balance  of  the  through  grain  rate  from  the  original  point  of 
shipment.  On  the  other  hand,  the  Milwaukee  miller  may  avoid 
this  added  charge  of  2^  cents  by  shipping  in  on  the  grain  rate  to 
Milwaukee  and  forwarding  the  product  over  lake  lines  which  do 
not  operate  in  connection  with  defendant's  road.  The  general 
fact  seems  to  be  that  £:rain  milled  in  transit  at  Milwaukee  and 
shipped  in  the  form  of  product  over  defendant's  road  or  regular 
connections  pays  the  2^  cents  additional  charge,  but  that  the  Mil- 
waukee miller  can  ship  flour  by  independent  lake  lines  to  and 
through  lake  ports  without  such  or  any  added  charge  over  the 
through  rate  on  grain.     This  indicates  that  Milwaukee,  by  reason 
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of  its  location  on  Lake  Michigan,  is  more  favorably  situated  than 
La  Crosse  with  reference  to  the  shipment  of  flour  and  mill  stnflf 
to  eastern  destinations,  and  that  whatever  rate  advantages  it  ob- 
tains in  respect  of  transit  milling  are  not  aflForded  by  the  transit 
rates  or  rules  of  the  defendant  company. 

We  are  unable  to  see  how  defendant's  through  charge  on  grain 
milled  in  transit  at  1^  Crosse  as  related  to  its  through  wheat 
rates  to  Milwaukee  or  Chicago,  or  as  affecting  the  competitive 
relations  of  the  complainant  with  millers  at  Milwaukee,  can  be 
characterized  as  unjust  or  otherwise  unlawful,  and  so  much  of 
the  complaint  as  relates  to  this  branch  of  the  case  is  held  not  sus- 
tained. 

The  relation  of  aggregate  in  and  out  charges  at  I^  Crosse 
under  the  milling  in  transit  practice,  as  compared  with  the  com- 
bined rates  on  grain  into  Minneaj)olis  and  rates  on  flour  out  of 
Minneapolis,  wlien  the  grain  originates  at  Southern  Minnesota 
division  iH>int8  and  the  flour  is  destined  to  tlie  -same  markets, 
whether  u]il]e<l  at  Minneapolis  or  I-a  Crosse,  presents  a  more 
serious  c|uestio!i.  The  facts  deemed  njaterial  to  this  part  of  the 
in(|uiry  are  found  as  follows: 

Findings  of  Fact. 

1.  The  complainant  is  a  corporation  organized  under  the  laws 
of  Wisconsin  and  engaged  at  Ia  Crosse,  in  that  State,  in  the 
manufjuture  of  flour  and  otiier  mill  stuff  and  the  siiipment  of 
such  mill  pnxlucts  by  defendant's  lines  to  Milwaukee,  Chicago 
and  various  other  destinations  south  and  east  of  Wisconsin,  in- 
clu<ling  shi|)inents  for  ex|>ort  through  Atlantic  seaports.  (Com- 
plainant's mill  is  terme<l  a  "merchant  mill,"  and  its  products 
compete  in  many  markets  with  those  of  practically  all  other 
merchant  mills  in  and  easterly  of  the  wheat-growing  section  of 
the  Northwest.  Among  these  mills  are  tiiose  ojH»rated  in  and 
ai)out  tlic  city  of  Minneapolis,  Minn.  Complainant's  sales  amount 
to  oviT  :JljMM),uno  annually.  Its  mill  is  capable  of  grinding 
,*»,onn  bushels  of  wheat  and  producing  thcn»from  aixait  1,<MM» 
barrels  of  tlonr  each  dav.  The  Minneaixilis  mills  have  a  dailv 
capacity  of  about  r.2,<HMi  barrels  of  flour.  The  aggregate  capacity 
of  all  the  mills  on  defendant's  lines,  excluding  those  at  Minne- 
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apolis  and  lake  ports,  about  equals  the  maximum  capacity  of  the 
Minneapolis  mills.  Complainant  obtains  most  of  its  wheat  at 
points  on  defendant's  Southern  Minnesota  division  in  the  States 
of  Minnesota  and  South  Dakota.  It  buys  some  at  Minneapolis. 
Very  little,  if  any,  of  its  wheat  is  secured  in  the  vicinity  of  La 
Crosse.  The  operation  of  Minneapolis  mills  by  water  power 
enables  them  to  produce  somewhat  more  cheaply  than  the  mill  at 
La  Crosse. 

2.  The  defendant  is  a  common  carrier  operating  a  system  of 
railway  lines  aggregating  more  than  6,000  miles.  The  main  lines 
extend  westerly  and  northwesterly  from  Chicago  and  terminate 
in  Missouri,  JNebraska,  South  Dakota  and  North  Dakota.  These 
are  connected  by  a  number  of  north  and  south  branches.  The 
parts  of  the 'system  chiefly  involved  in  this  case  are  the  line  run- 
ning northwesterly  from  Chicago  through  Milwaukee  and  La 
Crosse  to  St.  Paul  and  Minneapolis  and  thence  into  South 
Dakota ;  the  line  which  extends  westerly  from  La  Crosse  into 
Minnesota  and  South  Dakota;  and  the  line  which  runs  south 
from  Minneapolis  and  intersects  the  last-mentioned  line  at  or 
near  Karasey,  Minn.  The  situation  is  better  indicated  by  a 
diagram : 


Cnic«k«« 


As  the  diagram  shows,  these  lines  are  called  the  Southern 
Minnesota  division  and  the  Hastings  &  Dakota  division,  con- 
nected on  the  west  by  the  James  River  division ;  the  Iowa  & 
Minnesota  division  crossing  the  Southern  Minnesota  division  at 
Ramsey ;  the  River  division  intersecting  the  Southern  Minnesota 
at  La  Crosse;  the  La  Crosse  division  to  Milwaukee,  and  the 
Cliieago  division  to  Chicago. 
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3.  La  Crosse  is  situated  on  the  direct  line  between  Minneapo- 
lis and  Milwaukee  or  Chicago.  Wheat  is  shipped  at  points  on 
the  Southern  Minnesota  division  west  of  Ramsey  to  both  ^linne- 
apolis  and  I^  Crosse,  converted  into  flour  and  other  mill  stuiF  at 
those  points,  and  the  products  forwarded  bv  defendant's  line  to 
or  tlirough  Milwaukee  and  Chica<^o.  Minneapolis  mill  products 
so  forwarded  pass  through  I^  Crosse. 

The  Chicago,  Milwaukee  &  St.  Paul  Kailway  is  not  the  (»nly 
line  at  La  Crosse.  The  Chicago,  Burlington  &  Northern  passes 
through  I^  Crosse  and  comi)etes  as  well  for  traffic  between  Min- 
neaj)olis  and  Chicago.  The  Chicago  it  Northwestern  Railway, 
in  connection  with  its  affiliated  line,  the  Chicago,  St.  Paul,  Min- 
neapolis ik  Omaha,  also  connects  Minneapolis  and  Chicago,  and 
a  division  of  the  Chicago  Sz  Northwestern  runs  westerlv  from 
Elroy,  Wis.,  through  Winona  Junction,  from  which  point  a 
branch  of  about  4  miles  extends  to  La  Crosse.  The  Green  Pay 
&  Western  liailroad  runs  easterly  from  I^  Crosse  and  Winona, 
Minn.,  to  the  port  of  Green  Hay,  Wis.,  and  thence  iiy  the 
Kewaunee,  (ireen  Hav  A:  Western  to  Kewaunee  on  Lake  Michi- 
gan.  This  route  has  a  steamer  or  tmnsfer  connection  across  I^ke 
Michigan  to  Frankfort,  Mich.,  from  which  point  the  Ann  Arbor 
Railroad  extends  to  Tole<io  on  Lake  Krie. 

The  distance  from  Woon8<K!ket,  the  western  terminus  of  the 
Southern  ^[innesota  division,  to  Riimsey,  the  point  of  intersection 
with  the  Iowa  &  Minnesota  <li vision,  is  29n  miles.  The  distance 
from  Ramsey  to  Minneapolis  is  Inl  miles,  and  from  Ramsey  to 
I^i  Crosse  In',)  miles.  This  results  in  aggregate  distances  from 
Woonsocket  of  IWJ  miles  to  1^  Crosse  and  Ml  miles  to  Minne- 
a|)olis,  and  in  a  difference  in  distance  of  S  miles  in  favor  of 
Minnea|H)lis  from  all  points  on  this  division  west  of  liamsey. 

The  distance  from  Minneaj>olis  to  Milwaukee  via  I>a  Crosse  is 
3.'^r»  miles,  and  from  I^  Crosse  to  Milwaukee  IIMJ  miles.  Dis- 
tance.H  t<»  Ciiicago  are  foun<l  i)y  adding  S5  miles  to  the  Milwaukee 
distance.  Iji  Crosse  is  therefore  nearer  than  Minneapolis  to 
Milwaukee  or  Chica^ro  bv  lii*.»  miles,  and  this  difference  i>  the 
same  as  the  distance  lK?tween  I^i  Crosse  and  Minneapolis. 

Wheat  originating  on  the  Southern  Minnesota  division  wc^t  of 
Itamsey  and  <'arried  by  defendant  to  MinneajM»lis,  there  milled, 
and   then   reshippe<l   in   the  form  of  pro<iuct  to  Milwaukee  or 
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Chicago,  is  transported  over  131  miles  j^reater  tlistance  than  it 
woold  be  if  milled  at  La  Crosse  and  the  transportation  were 
direct  v^ia  La  Crosse  to  Milwaukee  or  Chicago.  Thus,  wliile  the 
distances  from  "Woonsocket  via  Minneapolis  are  1'i&  miles  to 
Milwaokee  and  811  miles  to  Chicago,  hy  the  direct  La  Crosse 
route  thej  are  595  and  680  miles,  respectively. 

The  defendant's  Southern  Minnesota  division  is  crossed  at 
different  poinU  by  competing  short  lines  to  Minneapolis.  These 
competing  lines  are  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway,  the  Great  Northern  Railway,  and  tlie  Minneapolis  & 
St.  Louis  Railroad.  Rontes  in  competition  with  defendant  may 
be  formed  from  junction  points  on  the  Southern  Minnesota 
division  to  La  Crosse;  for  instance,  the  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  in  connection  with  the  Chicago  &  North- 
western, but  defendant  Las  the  short  line  to  La  Crosse.  The 
short  line  distance  from  Woonsocket  to  Minneapolis  appears  to 
1)6  abont  313  miles,  while  by  defendant's  line  it  is  391  miles. 

4-.  The  rates  on  wheat  or  flour  from  points  on  the  Southern 
Minnesota  division  to  La  Crosse  and  Minneapolis  are  the  same. 
The  rate  on  wheat  or  flour  to  Milwaukee  or  Chicago  has  usually 
been  12J  cents  per  100  pounds  from  either  Minneapolis  or  La 
Crosse,  But  La  Crosse  is  more  favorably  situated  than  Minne- 
apolis with  reference  to  milling  wheat  originating  on  the  Southern 
Minnesota  division  and  destined  as  flour  to  Milwaukee  or  Chicago, 
tlie  difference  in  total  distance  by  defendant's  line  amounting  to 
131  miles;  and  in  its  rate  adjustment  the  defendant  does  not 
insist  upon  its  local  rates  on  wheat  to  La  Crosse  and  its  rate  on 
dour  from  that  point,  but  has  established  a  so-called  milling  in 
transit  charge,  which  is  2^  cents  above  the  through  rate  on  wheat 
to  Milwaukee  or  Chicf^o. 

This  transit  rate  for  La  Crosse  was  intended  to  place  the  miller 
ill  tliat  city  upon  a  footing  of  relative  equality  with  his  rivals  at 
Minneapolis.  Wheat  ground  at  La  Crosse  comes  mostly  from 
Southern  Minnesota  division  points,  for  tiie  obvious  reason  that 
they  are  in  the  wheat  producing  territory  nearest  to  La  Crosse. 
Miimeapolis  secures  wheat  froTii  the  same  territory  and  also  from 
points  on  defendant's  Hastings  &  Dakota  division,  which  extenda 
northwesterly  from  Minneapolis  through  Minnesota  and  South 
Dakota,  with  branches  in  North  Dakota;    and  various  otli 
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riers  bring  wheat  from  most  producing  localities  in  those  States 
to  that  city. 

Some  years  since,  apparently  about  the  year  1890  or  1891,  for 
reasons  hereinafter  stated,  the  practice  of  milling  in  transit  at 
^linneapolis  was  abandoned,  and  from  that  time  the  milling  in- 
dustrv  has  been  carried  on  there  under  local  rates  on  wheat  to, 
and  local  or  through  rates  on  the  product  from,  that  city.  This 
is  doing  business  under  open  rates  or,  to  use  the  tenn  employed 
in  the  record,  in  the  "  open  market, "  as  distinguished  from  mill- 
ing in  transit  under  the  through  wheat  rate  to  which  an  arbitrary 
is  added  at  I^  Crosse  and  various  other  points  of  2^  cents  per  1CH> 
pounds.  The  transit  rates  at  some  other  interior  milling  points 
are  more  than  2^  cents  above  the  through  rate  on  grain.  The 
sum  of  rates  usually  in  force  to  irinneaiK)li8  and  from  Minneapo- 
lis to  or  via  Milwaukee  or  Chicago  have  been,  during  this  period, 
just  2^  cents  al)ove  the  through  rate  on  wheat  from  the  point  of 
origin  via  Minneapolis  to  the  place  of  destination.  For  example, 
defendant's  rate  on  flour  from  Minneapolis  to  Milwaukee  or  Chi- 
cago has  usually  l>een  12^  cents  per  1(h»  jx)unds.  From  Ai)er- 
deen,  on  the  Hastings  tk  Dakota  division,  the  wheat  rate  to 
Minneapolis  is  17  cents.  This  results  in  an  agggregate  in  and 
out  charge  of  29i  cents.  The  through  rate  on  wheat  from  Al)er- 
deen  via  Minneapolis  to  Milwaukee  or  Chicago  is  27  cents,  or 
2^  cents  less  than  the  wheat  rate  in  added  to  the  flour  rate  out  of 
Minneapolis. 

Now,  the  njilling  nites  at  I^  (-rosse  an<l  numerous  other 
milling  points  have  been  made  to  bear  this  precise  relation  to  the 
tlirough  wheat  rate,  not  by  reducing  the  wheat  rate  in  or  the 
flour  rate  out  for  this  purpose,  but  by  adding  an  arbitrary  of 
24  cents  to  the  through  wheat  rates  ri<t  tho>e  ]>oints,  and  calling 
the  total  milling  in  transit  nites. 

Prior  to  about  the  yrar  lsi»o,  free  milling  in  transit  under  the 
through  wheat  rate  was  the  rule  throughout  this  section.  But 
the  substitution  of  such  higher  '*oj>en  market'' or  in  and  out 
rati-*  at  Minneapolis  for  free  milling  in  transit  at  that  point  would 
plainlv  destrov  the  harmonv  between  free  millin;^  nites  at  La 
Cn>>>e  and  other  ])oints  as  compared  with  Minnea]M>lis,  and  to 
jjrt'MTve  that  condition  two  courK.»s  seemed  o|)en  to  the  <lefend- 
ant.     It  could  alH^lish   transit  milling  altogether  and  charge  the 
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local  in  and  out  rates  at  La  Crosse  and  other  interior  mills,  so 
that  the  aggregates  should  not  exceed  through  wheat  rates  by 
more  than  2^  cents ;  or  it  could  continue  the  milling  in  transit 
system  at  those  points  and  simply  add  a  2^  cent  penalty  or  arbi- 
trary to  established  through  rates  on  wheat.  The  defendant 
adopted  the  latter  course. 

5.  The  reasons  for  establishing  and  afterwards  discontinuing 
free  milling  at  Minneapolis  seem  to  be  as  follows:  Prior  to  1891 
but  three  lines  competed  for  the  carriage  of  Minneapolis  mill 
products  via  Chicago  or  Milwaukee,  the  Chicago,  Milwaukee  & 
St.  Paul,  the  Chicago  &  Northwestern,  and  the  Albert  Lea  line, 
made  up  of  the  Chicago,  Kock  Island  &  Pacific,  Burlington, 
Cedar  Kapids  &  Northern,  and  the  Minneapolis  &  St.  Louis 
roads.  They  each  brought  more  or  less  wheat  to  the  Minneapo- 
lis mills,  and  had  mills  at  various  other  points  on  their  respective 
lines.  These  lines  were  unable  to  establish  a  satisfactory  system 
of  wheat  rates  to  the  mills  and  rates  on  flour  from  the 
mills  which,  when  put  together,  would  place  all  milling  in- 
terests upon  an  equality,  and  the  rule  was  adopted  that 
the  through  grain  rate  from  wheat  stations  to  Milwaukee  or 
Chicago  should  be  accepted  on  wheat  milled  in  transit  on  the 
direct  route  of  the  wheat  from  the  point  of  origin  to  the  lake 
ports.  There  was  no  extra  charge  for  the  privilege  of  stopping 
the  wheat  at  the  mills.  Along  in  1888  and  later,  three  ad- 
ditional lines  were  opened  up  between  Minneapolis  and  Chicago, 
— the  Chicago  Great  Western,  the  Chicago,  Burlington  &  North- 
ern, and  the  Wisconsin  Central,  These  roads  brought  no  wheat 
to  Minneapolis,  and  were  called  nontransit  lines.  They  claimed 
that  the  market  price  made  by  the  millers  "  was  such  as  to  draw 
wheat  in  as  a  local  proposition, "  that  its  product  was  free  busi- 
ness and  that  each  road  had  a  right  to  compete  for  it.  In  the 
controversy  following  rates  were  very  much  reduced,  and  after 
long  discussion  between  the  millers  and  the  railroad  interests  it 
was  agreed  to  abolish  the  transit  system  at  Minneapolis.  The  six 
lines  from  Minneapolis  then  entered  into  an  agreement  or  under- 
standing concerning  the  adjustment  of  local  and  through  rates. 
The  Chicago,  Milwaukee  &  St.  Paul  with  its  Hastings  &  Dakota 
division  established  the  basis  of  local  rates  on  wheat  to  Minneapo- 
lis.    To  illustrate :  With  a  rate  of,  say,  20  cents  at  that  time  from 


00  INTERSTATE   COMMERCE    REPORTS. 

Al)er(leen  to  Minneapolis,  the  through  rate,  Aberdeen  to  Mil- 
waukee or  Chicago,  was  made  10  cents  higher.  The  local  mte  on 
flour  from  Minneapolis  to  ifilwaukee  or  Chicago  was  fixed  at 
12i  cents.  So  the  combined  locals  were  just  2i  cents  in  excess 
of  the  through  rate  on  wheat.  As  before  stated,  the  roads  con- 
thiued  the  transit  system  at  other  interior  mills,  but  added  the 
2^  cent  arbitrary.  \j\  Crosse,  situated  on  the  direct  line  betwecMi 
Minneapolis  and  Chicago,  could  obtain  wheat  at  Aberdeen,  mill 
it  at  I^  Crosse,  and  reship  the  flour  to  Chicago  at  a  transit  rate 
2^  cents  above  the  through  rate,  just  as  Minneapolis,  with  her 
locals  adjusted  to  aggregate  2^  cents  more  than  the  through  rate, 
couhl  do.  It  was  intended  that  there  should  be  an  absolute 
equalization  of  rates  in  every  c<^se,  and  it  is  asserted  on  behalf  of 
defendant  that  this  policy  of  rate  making  is  necessary  to  enable 
all  mills  on  its  line  to  bring  wheat  from  the  same  source  of  supply, 
grind  it,  and  get  it  to  market  on  an  equality  with  each  other. 

This  does  not  mean  that  Minneajx>lis  can  ordinarily  ship  wheat 
from  Southern  Minnesota  division  points  to  its  mills,  and  ship 
the  product  to  Chicago  at  aggregjite  nites  which  are  only  2^  cents 
above  the  through  wheat  rate  applying  over  the  short  route  via 
\jA.  Crosse  to  Chicago.  For  example,  the  wheat  rate  from  Woon- 
s^Kiket  to  Minneapolis  is  2o  cents,  and  the  usual  hxjal  on  flour  to 
Chicago  is  12A^  cents,  making  a  total  of  I^Ji  cents.  The  through 
wheat  rate  via  1^  Crosse  is  27  cents,  and  the  1^  Crosse  transit 
rate  is  2^4  cents,  a  <iitTerence  of  W  cents  in  favor  of  \j\  Crosse. 
Again,  from  Wells,  on  the  Southern  Minnesota  <iivision,  the 
wheat  rate  to  Minneapolis  is  11  cents,  and  this  added  to  a  flour 
local  out  of  12i  cents  produces  a  total  of  2^5^  cents.  The 
through  wheat  mte  via  \a\  ('xK^^^ii  is  17  cents,  and  the  I-A 
Crosse  tnmsit  !>  11>A  cents,  a  difference  of  4  cents  in  favor  of 
I^  Crosse.  The>e  differences  result  from  the  fact  that  Min- 
neapolis is  off  the  direct  line  for  through  wheat  shipments 
fronj   Southern    Minnesota  division   points  to  I'hicago. 

The  ba>i>  of  this  whulu  rate  adjubtment  siH*ms  to  Ik?  :  1.  Mill- 
ing at  Minneap<»lis  is  done  under  publisiie<l  rate^to  and  from  that 
city.  2.  Milling  at  Iji  CroK^e  is  done  under  the  through  wheat 
rates  viii  that  place  with  2.^  cents  added.  3.  The  sum  of  in  and 
out  rates  at  Minneapolis  sh<»uld  be  2i  cents  aln^ve  the  through 
wheat  nites   via    MinneajH>lis.     4.  The  milling   rates  for  wheat 
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coming  to  either  La  Crosse  or  Minneapolis  via  througli  lines  to 
Milwaukee  or  Chicago  should  be  2^  cents  above  the  through 
wheat  rate  from  the  same  point  of  origin.  5.  When  wheat  is  di- 
verted from  the  direct  through  line  for  milling  at  Minneapolis, 
the  established  in  and  out  rates  at  Minneapolis  also  apply,  but 
they  may  exceed  the  through  wheat  rate  over  the  direct  line  by 
more  than  2^  cents.  6.  La  Crosse,  situated  at  the  junction  of  the 
Southern  Minnesota  division  and  the  line  from  Minneapolis,  is 
on  the  direct  line  to  Milwaukee  or  Chicago  from  points  on  the 
Southern  Minnesota  or  Hastings  &  Dakota  divisions,  and  it  en- 
joys the  transit  rate  of  2^  cents  above  through  rates  from  points 
on  each  division. 

In  a  word,  tlii^  adjustment  of  milling  rates  is  intended  to  fol- 
low the  adjusted  relations  of  through  rates  on  grain ;  and  milling 
rates  which  permit  La  Crosse  to  enjoy  her  natural  advantages 
and  place  her  upon  a  footing  of  relative  equality  with  Minnea- 
polis cannot  be  regarded  as  prejudicial.  Such  relative  equality 
is  destroyed,  however,  if  changes  are  made  in  the  aggregate  rates 
to  and  from  Minneapolis  without  corresponding  change  in  transit 
rates  at  La  Crosse. 

6.  A  feature  of  defendant's  system  of  transit  charges  at  La 
Crosse  is  the  equalizing  of  rates  for  complainant  when  reductions 
take  place  in  the  rates  from  Minneapolis.  This  is  done  by  credit- 
ing the  amount  of  the  reduction  to  complainant's  transit  account. 
Two  such  accounts  are  kept.  One  is  termed  "  local  transit,"  and 
includes  shipments  to  Milwaukee  or  Chicago.  The  other  is  called 
the  '"seaboard  transit  account."  Defendant's  traffic  manager  tes- 
tified at  the  hearing  had  in  February,  1896,  that  on  local  ship- 
ments from  Minneapolis  to  Milwaukee  or  Chicago  the  rate  of  12^ 
cents  had  not,  to  the  best  of  his  recollection,  been  changed  dur- 
ing the  past  six  or  seven  years ;  and  that  whenever  the  rate  had 
been  less  it  was  simply  defendant's  proportion  of  the  through 
rate  from  Minneapolis  to  the  seaboard.  But  when  the  La  Crosse 
miller  ships  flour  to  the  Atlantic  ports  or  points  in  States  east  of 
Detroit  or  Buffalo,  or  to  foreign  ports,  his  mill  is  understood  by 
defendant  to  be  in  direct  competition  with  the  mills  which,  in 
eluding  those  at  Minneapolis,  ship  over  the  northern  lake  routes. 
The  through  rate  on  flour  from  Minneapolis  to  New  York  and 
foreign  markets  is  made  by  the  short  line  of  about  160  miles  from 
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Minneapolis  to  Diiluth  in  connection  with  the  lake  lines  from 
Diiliitli  to  the  east.  Low  rates  in  effect  over  such  routes  compel 
reduced  charges  via  the  Lake  Michigan  ports,  and  defendant's 
share  of  through  rates  is  often  made  less  than  its  12^  cent  local 
to  Milwaukee  or  Chicago.  Normally,  the  rates  from  Duluth  to 
the  east  are  2J  cents  above  the  rates  from  Lake  Michigan  points. 
At  the  hearing  it  appeared  that  defendant's  proportion  of  through 
rates  on  flour  to  the  seaboard  had  fallen  at  one  time  to  a  fraction 
below  10  cents.  From  examination  of  tariflFs  on  file  with  the 
Commission,  it  appears  that  defendant's  proportion  of  through 
rates  on  flour  from  Minneapolis  via  Chicago  to  New  York  has 
usually  been  10  cents  since  April  20,  1894.  At  times  its  share 
has  been  its  12i-cent  local.  From  January  17  .to  March  3, 1898, 
its  proportional  rate  from  Minneapolis  to  Chicago  on  this  traftic 
was  as  low  as  6  cents.  The  through  all-rail  rate  to  New  York 
during  that  period  was  20  cents.  Ytou\  Maich  4  to  March  21, 
1898,  the  through  rate  was  down  to  21  cents.  On  the  latter  date 
the  through  rate  was  restored  to  3(>  cents.  The  reduction  of 
rates  in  January  last  was  caused  by  low  rates  put  in  effect  from 
^linneapolis  by  competing  carriers,  including  what  is  known  as 
the  **Soo"  line.  With  K^  cents  as  its  pro])ortion  of  through 
rates  from  Minneapolis  via  Milwaukee  or  Chicago  there  would 
be  a  credit  of  2A  cents  due  to  complainant's  seaboard  transit  ac- 
count under  defendant's  |)ractice. 

7.  The  local  transit  account  has  been  kept  by  defendant  on  the 
theory  that  it  does  not  have  to  meet  rates  made  bv  the  lines  to 
and  through  I^ke  Superior  j>orts,  for  such  lines  do  not  reach  the 
I^ke  Michigan  ports  or  adjacent  territory.  No  reduction  of  the 
12|-cent  local  rate  nii  flour  from  Minneai)olis  to  Milwaukee  or 
Chicago  is  found  in  tariffs  a|)plying  over  defeiulant's  line  from 
April  2n,  1894,  until  January  31,  isiKS,  when  the  charge  was  re- 
duce<l  to  7i  cents.  As  this  reduction  took  place  since  the  hear- 
ing of  this  case,  there  is  no  evidence  whether  any  mill  product 
has  actually  been  carried  by  the  defendant  from  Minnea|)olis  un- 
der the  7i-cent  rate  to  Milwaukee  and  Chicago.  That  temiwrary 
rate  was,  however,  undoul)te(lly  forced  upon  it  by  the  competi- 
tion of  some  carrier  or  carriers,  and  the  concurrently  low  rates  to 
the  seaboard  compelled  I>y  the  action  of  the  northern  routes  was 
doubtless  the  primary  cause.     This  indicates  that  local  flour  rates 
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from  Minneapolis  to  Lake  Michigan  ports  bear  a  necessary  rela- 
tion to  the  through  rates  to  the  seaboard,  and  that  material  re- 
ductions in  either  require  changes  in  the  other,  at  least  in  some 
degree.  In  that  view,  notwithstanding  the  basis  on  which  de- 
fendant's Chicago  and  Milwaukee  local  transit  account  has  been 
kept,  the  local  flour  traffic  from  Minneapolis  or  La  Crosse  to  Mil- 
waukee or  Chicago  is  not  conducted  without  some  necessary  ref- 
erence to  seaboard  rates  fixed  by  the  northern  lines  from  Minnea- 
polis, including  the  lake  and  rail  rates  via  Duluth. 

The  defendant  appears  to  have  recognized  this  condition  by 
contemporaneous  reductions  of  milling  in  transit  rates  to  Chicago 
for  the  various  interior  milling  points  on  its  line,  including  La 
Crosse,  for  on  January  29,  1898,  it  issued,  to  be  eflfective  Febru- 
ary 3,  its  L  C.  C.  No.  A-2072,  which  reads  as  follows : 

Wheat  from  all  stations  on  C.  M.  &  St.  P.  K'y  Co.  on  and 
north  of  the  Iowa  &  Dakota  and  Sioux  City  &  Dakota  Divisions, 
north  of  Sioux  City  (except  from  points  on  the  Wabasha  Division 
and  Iowa  &  Minnesota  Division,  Castle  Rock  to  Medford  and 
Northlield  to  Welch,  inclusive),  the  product  of  which  is  destined 
to  Chicago^  Milwaukee  or  stations  to  which  Chicago  or  Milwau- 
kee transit  is  applicable^  may  he  milled  in  transit  at  5  cents  per 
100  lbs,  less  than  the  regular  mdlling-in-transit  rates  to  Chicago 
or  Milwaukee,  as  per  G.  F.  D.  No.  7015. 

This  tariif  was  canceled  on  March  20,  1898,  about  which  date 
the  12^  cent  rate  from  Minneapolis  or  Chicago  was  restored.  Such 
reduction  of  5  cents  in  the  milling  rates  at  La  Crosse  was  pre- 
cisely the  amount  of  the  reduction  w^iich  was  made  in  the  12^ 
cent  flour  rate  from  Minneapolis. 

8.  Reductions  have  also  been  made  by  defendant  in  the  milling 
in  transit  tariflE  rates  at  La  Crosse  and  other  interior  milling  points 
when  the  product  is  destined  to  points  other  than  Chicago  or 
Milwaukee,  apparently  to  correspond  with  its  reduced  proportions 
of  through  rates  from  Minneapolis.  For  destinations  to  and  east 
of  Buffalo  and  other  trunk  line  termini,  the  reduction  in  milling 
rates  at  La  Crosse  has  been  2^  cents  per  hundred  pounds  when  a 
10-cent  proportion  was  its  share  of  through  rates  via  Milwaukee 
or  Chicago.  Effective  January  20,  this  reduction  was  made  6^ 
cents  below  the  current  milling  in  transit  rates  at  La  Crosse,  and 
about  that  time  its  proportional  rate  to  Chicago  had  been  lowered 
from  10  to  6  cents  per  hundred  pounds. 


r»4  IN'TKRSTATE   COMMKRCK    REPORTS. 

*,♦.  Under  the  inillin*!:  in  transit  ])ractice  the  miller  i:?  tied  down 
to  the  throui^h  ^rvaiu  rate  an<l  anv  additional  char<re  whieh  inav 
be  iini)orted :  and  where  all  coni|)etin«r  mills  operate  under  traiiMt 
niti's,  this  dues  not  result  in  disadvantage  to  either.  Hut  when 
transit  rates  are  aj)i)lie<l  at  one  milling  point  and  <»nly  the  regular 
in  and  out  rates  are  in  force  at  another,  the  two  systems  mav  not 
always  <»i>erate  fairly  as  between  the  two  localities.  This  is  indi- 
cated to  some  extent  by  this  record.  Minneaindis,  with  in  and 
out  rates  ad ju8te<l  so  that  they  aggregate  2A  cents  al>ove  through 
grain  rates  Vftf  that  city,  is  ])laced  ap|)arently  uj>on  the  wime  mill- 
inir  ba>is  Jis  La  ('rosse,  where  milling  in  transit  at  :ii  cents  above 
tlu*  grain  rate  is  in  force.  Ihit  Minneapolis  is  served  by  numer- 
ous competing  routes  to  the  east  and  south,  and  established  rate 
relations  mav  be  (*asilv  changed  bv  reductions  in  rates  on  mill 
pn»du(*t  from  that  j>oint  which  are  comjwlled  by  conijH^titive  con- 
ditions prevailing  from  time  to  time.  Unless  corresj><»nding 
ehantrcs  are  immediatdv  nuide  in  the  Iji  ("rosse  rate  system,  that 
city  i>  ft»r  the  time  being  at  a  palpable  <lisadvantage.  TraiiMts 
are  also  liabk*  to  accumulate  at  La  Crosse,  where  little,  if  anv,  local 
wheat  is  siM'mvd.  Thi>  i>  ap|>arently  caused  by  milling  waste,  by 
Kile  «if  tlour  locally  whieh  is  made*  from  wheat  broujrht  in  under 
tlie  tran>it  rate,  and  perhaps  by  shi|)ments  <lown  the  Mississippi 
Kiver.  ('omj)lainant  may  have  at  tinjes  as  much  as  sL'>,0«m»  in. 
vested  in  transits.  On  the  other  hand,  the  dcfen<lant  has  some- 
times made  a  Inw  ^JMM•ial  wheat  rate  f<»r  complainant  to  enable  it 
to  bring  in  wheat  for  grinding  and  .shij)j)ing  out  uiuler  a<*cumu- 
latrd  t^an^it^.  Tlu*  complainant  is  aUo  under  the  continuous 
neee»ity  of  keeping  its  tran>it  accounts  and  of  obtaining  infor- 
m.ttinii  in  reirard  to  tli»ur  rates  M'<Mired  by  Minneapolis  millers, 
wim  are  it>  eiii»*f  cnnjpetitors.  Why  La  Crosse  with  its  eom]K*t- 
ini'  liMe>  tn  Milwaukee  and  Chieairo,  >erve<l  also  by  the  *'  Kewau- 
nee  r«»ute,"  and  locjit^'d  4»n  the  direct  line  betwt'cn  Minneapolis 
and  Cliic:tg(».  >li«»uld  not,  like  Minneapolis,  have  in  and  tiut  rate^ 
wlii«*li  w«»uli|  n«»t  aiTiT^'i^ate  more  than  2A  cents  alHive  tin*  throuifh 
urain  ratt',  is  iii»t  >lio\vn,  and  thi>  particular  pliaM*  nf  the  contro- 
v*»r-y  rccrived  little  attention  at  the  hearintr.  Nevertheless,  the 
eau>e-  \vhi<-h  br«iuglit  about  the  >ul)-titution  nf  *»iijK'n  market 
rate-*"  f«»r  the  traM>it  >v>tcm  at  Minneapi»li>  appear  to  exist  to  an 
appreciable  ch'gree  at  La  Cros>c. 
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10.  This  charge  of  2^  cents  above  the  through  grain  rate  via 
La  Crosse  amounts  to  $7.50  per  carload  of  30,000  pounds.  Con- 
sidered as  a  charge  imposed  for  switching  to  and  from  complain- 
ant's mill,  it  is  exorbitant,  in  view  of  the  constant  receipts  of 
wheat  and  shipments  of  flour  at  a  mill  of  that  capacity.  But  as 
before  found,  the  ^  cent  arbitrary  is  not  exacted  for  that  pur- 
pose. It  is  as  much  a  part  of  aggregate  rates  as  it  would  be  if 
the  sum  of  the  wheat  rate  in  and  the  flour  rate  out  from  La  Crosse 
was  exactly  2^  cents  above  the  through  grain  rate  via  La  Crosse. 

11.  The  rate  of  12^  cents  on  flour  from' La  Crosse  to  Chicago, 
a  distance  of  281  miles,  is  equal  to  about  8.9  mills  per  ton  per 
mile.  This  rate,  applying  also  from  Minneapolis,  yields  the 
company  on  Minneapolis  flour  only  about  6  mills  per  ton  per 
mile.  Milwaukee  takes  Chicago  rates  in  accordance  with  long 
established  practice.  The  grain  rate  from  Woonsocket  to  Chi- 
cago is  27  cents,  the  transit  rate  for  La  Crosse  is  29^  cents,  and 
the  distance  from  Woonsocket  to  Chicago  is  680  miles.  This 
produces,  on  the  transit  rate,  a  rate  per  ton  per  mile  of  not  quite 
8.7  mills.  The  combination  of  rates  from  Woonsocket  to  Minne- 
apolis and  Minneapolis  to  Chicago  is  32^  cents,  the  distance  via 
Minneapolis  is  811  miles,  and  the  rate  per  ton  per  mile  is  a  little 
over  8  mills.  The  slightly  greater  rate  per  ton  per  mile  for  La 
Crosse  is  not  excessive  in  view  of  the  greater  distance  via  Minne- 
apolis. The  difl!erence  in  the  aggregate  rate  is  3  cents  in  favor 
of  La  Crosse. 

Reference  is  made  in  the  record  to  the  local  rate  charged  on 
flour  from  Minneapolis  to  Duluth,  usually  1^  cents,  in  compari- 
son with  the  12|-cent  local  made  by  defendant  from  La  Crosse 
to  Milwaukee,  and  there  is  testimony  to  the  effect  that  the  Min- 
neapolis-Duluth  rate  has  been  as  low  as  5  cents,  but  it  is  also 
suggested  that  this  was  part  of  a  through  rate  to  the  east.  Ab- 
normally low  flour  rates  from  Minneapolis  to  or  via  Duluth  affect 
the  carriage  of  flour  by  defendant  and  other  carriers  from  Minne- 
apolis to  or  via  Chicago,  and  under  defendant's  practice,  when  it 
is  compelled  to  change  rates  from  Minneapolis  to  or  via  Milwau- 
kee or  Chicago,  corresponding  rate  changes  should  be  made  at  La 
Crosse.  The  defendant  has  no  line  from  Minneapolis  to  Duluth,  nor 
from  La  Crosse  to  Duluth.  If  the  rate  from  La  Crosse  to  Milwaukee 

sliould  be  required  to  be  not  more  than  the  rate  over  lines  from  Min- 
S  Intebs.  Com.  5 
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neapolis  to  Diilnth,  or  ordered  not  to  exceed  7  or  7^  cents  per  100 
pounds,  as  complainant  prays,  the  wheat  rates  to  La  Crosse  would 
probably  be  involved.  The  defendant  is  the  long  line  to  Minneap- 
olis from  a  number  of  points  on  the  Southern  Minnesota  division, 
and  even  by  its  own  distances  La  Crosse  is  about  8  miles  farther  than 
Minneapolis  from  Southern  Minnesota  division  stations  west  of 
Ramsey.  Notwithstanding  the  competition  of  short  lines  to 
Minneapolis  from  junction  points  on  this  division.  La  Crosse  en- 
joys local  wheat  rates  from  all  stations  which  are  the  same  as  those 
to  Minneapolis.  Minneapolis  and  La  Crosse  take  the  same  rate, 
12|^  cents,  to  Chicago.  As  hereinbefore  found,  the  milling 
charge  at  La  Crosse  is  not  the  sum  of  these  established  locals ; 
it  is  lower,  and  2^  cents  alx)ve  the  through  grain  rate  via  La 
Crosse,  just  as  the  aggregate  Minneapolis  rates  are  usually  to  that 
extent  higher  than  the  through  grain  rate  from  Hastings  &  Dakota 
division  stations.  Such  a  material  change  in  the  flour  rate  from 
La  Crosse  as  reducing  it  to  the  Minneapohs-Duluth  rate  would 
amount,  therefore,  to  a  disregard  of  the  present  adjustment  of 
milling  rates  at  La  Crosse  with  reference  to  through  grain  rates 
over  the  sjime  route  to  the  same  ultimate  destination. 

Assuming  that  the  local  wheat  rates  to  I^  Crosse  would  remain 
the  same  as  those  to  Minneapolis,  to  benefit  complainant  at  all 
this  12^cent  rate  from  La  Crosse  would  have  to  be  very  consid- 
erablv  reduce<l  even  to  make  the  in  and  out  rates  not  more  tlian 
2^  cents  above  the  through  rate  on  grain.  The  present  combina- 
tion rates  from  Woonsocket  via  La  Crosse  are  32^  cents,  and  the 
through  grain  rate  is  27  cents.  To  make  the  combination  rates 
equal  the  present  transit  rate  at  La  Crosse,  the  12^ent  flour  rate 
would  have  to  be  brought  down  to  1*^  cents.  To  accomplish  tlie 
full  demand  <»f  complainant  -make  the  combination  as  low  as 
the  grain  rate — the  reduced  flour  rate  must  be  as  low  as  7  cents. 
A  7-cerit  rate  would  give  La  Crosse  a  rate  per  ton  jwr  mile  to 
Chicago  of  about  5  mills  for  281  miles  as  compared  with  about 
0  mills  un<lcr  the  12i-cent  rate  from  Minneaj>olis  to  Chi- 
cago, a  distance  of  420  miles.  This  would  be  reversing  the  rule 
that  the  rate  per  ton  jwr  mile  should  decrease  with  increased  dis- 
tance. The  complainant  now  secures  practically  the  DJ-cent  rate 
under  the  transit  system,  and  at  that  rate  the  rate  per  ton  per 
mile  from   I^  Crosse  to  Chicago  is  about  6.7  mills  as  against 
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abont  6  mills  from  Minneapolis.  Defendant's  proportion  of 
throngli  rates  from  Minneapolis  via  Milwaukee  or  Chicago  to  the 
cast  has  usually  been  10  cents,  and  this  is  accorded  to  eomplain- 
aot  on  like  shipments  by  crediting  2^  cents  to  its  seaboard  transit 
accoant.  It  thereby  practically  secures  a  7-cent  rate  from  La 
Crosse  on  shipments  to  points  in  the  territory  also  reached  by  the 
lines  rnnning  from  Minneapolis  via  Dnluth.  From  Albert  Lea 
and  Armstrong  the  through  rate  to  Milwankee  or  Chicago  is  16 
cents,  and  tbe  local  to  La  Crosse  is  10  cents,  the  same  as  to  Min- 
neapolis. On  seaboard  transit  complainant  therefore  can  mill 
this  wheat  on  a  basis  of  substantially  fi  cents  to  Milwaukee  or 
Chicago  while  defendant's  proportion  Minneapolis  to  Chicago  is 
lu  cents. 

12.  Defendant  permits  grain  to  be  cleaned  in  transit  and  flax- 
seed to  lie  milled  in  transit  without  any  charge  above  the  through 
rate.  The  rate  on  flaxseed  is  somewhat  higher  than  on  wheat, 
and  cleaning  wheat  in  transit  is  not  shown  to  be  a  disadvantage 
to  the  miller.  It  also  appeared  that  wheat  originating  on  the 
Minneapolis  &  St.  Louis  Railroad  may  without  any  transit  pen- 
alty be  ground  at  mills  upon  its  line  and  forwarded  thence  as 
flour  over  that  road  and  its  connections  to  destination.  This  roajj 
nina  south  from  Minneapolis  and  forms  part  of  the  Kock  Island 
or  Albert  Lea  rente  to  Chicago.  At  the  hearing,  defendant's 
traffic  manager  was  unable  to  explain  this  free  milling  at  Minneap- 
olis and  St.  Louis  stations,  hot  asserted  that  milling  in  transit  rates 
on  all  the  lines  in  this  general  dbtrict  were  graded  up  evenly,  and 
that  the  concession  at  such  stations  was  caused  by  "something  in 
the  geographical  situation." 

Conclusions, 

La  Crosse,  located  on  defendant's  direct  line  between  Minne- 
apolis and  Milwaukee  or  Chicago  at  the  junction  of  its  Southern 
Minnesota  and  River  divisions,  and  served  also  by  another  direct 
line  between  Minneapolis  and  Chicago  and  by  competing  routes 
to  Lake  Michigan  ports,  possesses  exceptional  advantages  as  a 
milling  point  for  grain  produced  in  Minnesota  and  the  Dakotas, 
and  is  fully  entitled,  in  our  view,  to  equal  treatment  as  compared 
with  either  Minneapolis  or  Milwaukee, 

So  far  as  the  amount  or  relation  of  rates  is  concerned,  tlie  de- 
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fendant  carrier  appears  to  recognize  its  dnty  in  this  regard.  Its 
milling  rates  at  La  Crosse  and  Milwaukee  are  discussed,  and  the 
relations  of  such  rates  approved,  in  the  first  part  of  this  report. 
The  charges  to  and  from  La  Crosse  and  Minneapolis  by  this  car- 
rier's line  are  precisely  the  same,  and  milling  or  transit  rates  are 
given  to  La  Crosse  from  Southern  Minnesota  division  points 
which  hear  the  same  relation  to  through  grain  rates  from  those 
])oint6  that  in  and  out  rates  at  Minneapolis  bear  to  through  wheat 
rates  from  points  on  the  more  northerly  Hastings  &  Dakota 
division.  The  transit  charges  at  I^  Crosse  for  Southern  Minne- 
sota division  wheat  are  considerably  less  than  the  local  grain  rates 
to  Minneapolis  from  those  points  added  to  the  flour  rates  out  of 
Minneapolis,  and  this  is  because  the  total  distance  via  Minneapo- 
lis is  greater  than  the  distance  by  the  direct  route  through  I^ 
Crosse.  Whatever  changes  may  be  made  from  time  to  time  in 
defendant's  flour  rates  out  of  Minneapolis,  either  in  its  local  to 
Chicago  or  its  proportions  of  through  charges,  the  same  changes 
in  rates  are  made  effective  vhi  I^  Crosse.  If,  as  complainant 
contends,  the  12i  cent  rate  on  flour  from  I^  Crosse  should  In? 
reduced  because  of  the  139  miles  less  distance  from  the  latter 
pliiee  to  Milwaukee  or  Chicago,  millers  at  Minne4ipolis  could  well 
insist  that  the  principle  of  short-line  distance  should  be  applied 
to  grain  rates  from  Southern  Minnesota  division  points  to  Minne- 
apolis and  Ui  Crosse.  As  the  findings  indicate,  the  distance  by 
the  short  line  from  Woonsocket,  the  terminus  of  that  division,  to 
Minneapolis  is  SO  miles  less  than  the  short-line  distance  to  I^ 
Crosse.  While  the  net  result  of  such  changes  might  l)e  a  reduc- 
tion of  the  aggregate  in  and  out  rates  at  I^  Crosse,  it  would 
apparently  fall  far  short  of  making  such  aggregate  as  low  as  the 
through  grain  vatv  vi\i  La  Oosse,  which  is  comj)lainant's  princi- 
j)al  oi)ject,  or  even  as  low  jis  the  local  and  8eai)oard  transit  charges 
which  arc  enforced  at  La  Crosse. 

Through  gniin  rates  are  made  the  basis  of  milling  rates  at  both 
cities,  and  any  temporary  dej)arturc  from  this  rule  at  Minneapo- 
lis results  ill  a  corres|»onding  concession  to  I ji  Crosse;  and  it 
folhAvs  that  if  the  relation  of  aggregate  milling  rates  is  wrong, 
the  adjustment  of  through  rates  on  gniin  is  also  improj>er.  The 
relations  of  the  trrain  rates  to  or  throUi^h  Li  Crosse  and  Minne- 
apolis  are  not  challenged  in  this  controversy.     The  complainant 
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does,  indeed,  claim  that  the  through  grain  rates  are  ample  for  the 
milling  service,  and  that  the  12i-cent  flour  rate  from  La  Crosse 
is  unreasonably  high ;  but  these  contentions  are  obviously  made 
to  support  the  main  eflEort  of  complainant,  namely,  to  secure  a 
change  in  the  relation  of  milling  rates  at  La  Crosse  as  compared 
with  those  at  Minneapolis,  and  incidentally  at  Milwaukee,  by  the 
abolition  of  the  2^cent  arbitrary  at  La  Crosse. 

We  are  unable  to  discover  in  the  record  of  this  case  any  con- 
vincing proof  or  indication  that  the  milling  rates  fixed  by  defend- 
ant for  La  Crosse,  or  the  relations  of  these  rates  with  those  estab- 
lished by  it  for  Minneapolis,  result  in  undue  prejudice  to  La 
Crosse  or  the  complaining  miller  in  that  city.  This  conclusion 
has  reference  solely  to  the  prevailing  rate  adjustment.  Whether 
any  wrongful  prejudice  results  to  complainant  under  enforce- 
ment of  the  transit  system  at  La  Crosse  and  the  open  market 
practice  at  Minneapolis  is  another  question,  which  was  not  dis- 
tinctly presented  by  the  pleadings  or  made  the  subject  of  special 
inquiry  in  this  case.  Such  an  inquiry  would  necessarily  rest 
upon  allegations  challenging  the  legality  of  the  transit  system  at 
La  Crosse,  for  it  could  hardly  be  claimed  that  charging  in  and 
out  rates  on  this  traflSc  at  Minneapolis  is  in  itself  unlawful.  As 
stated  in  the  first  part  of  this  report,  the  complainant  does  not 
attack  the  transit  practice,  but  rather  desires  it  to  be  continued 
upon  more  favorable  terms. 

It  seems  reasonably  plain,  upon  the  facts  found,  that  if  com- 
plainant has  any  grievance  it  results  from  the  situation  created 
by  distinct  in  and  out  rates  over  the  different  competing  lines  to 
and  from  Minneapolis,  and  the  confinement  of  complainant's 
grain  and  flour  shipments  to  the  defendant' s  line  under  the  transit 
practice  at  La  Crosse.  As  set  forth  in  the  ninth  finding,  the 
causes  which  brought  about  the  substitution  of  open  rates  for  the 
transit  system  at  Minneapolis  appear  to  exist  to  an  appreciable 
degree  at  La  Crosse,  and  why  La  Crosse,  served  by  several  com- 
peting railroads  to  Chicago  and  the  east,  should  not,  like  Minne- 
apolis, have  in  and  out  rates  which  would  aggregate  not  more 
than  2i  cents  above  the  through  grain  rate,  is  not  shown. 
Neither  does  it  appear  in  any  definite  form  how  or  in  what 
degree  complainant  may  be  injured  under  transit  rates  at  La 
Crosse  and  open  rates  at  Minneapolis.     As  before   stated,   the 
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case  as  presented  and    tried  contains  little  reference   to    those 
questions. 

If  complainant  has  been  placed  at  disadvantage  because  estab- 
lished rates  have  not  been  observed  and  competing  millers  at 
Minneapolis  or  elsewhere  have  had  their  shipments  carried  for 
less  than  published  tariffs,  the  remedy  lies  in  the  enforcement  of 
the  criminal  laws,  and  not  in  a  proceeding  to  change  or  correct 
the  tariff  charges.  The  present  inquiry  is  directed  to  the  relative 
justice  of  the  rates  filed  and  published,  and  assumes  that  those 
rates  are  actually  charged  in  all  cases.  We  are  unable  to  find 
that  the  rate  adjustment  in  question  furnishes  any  substantial 
ground  of  comj)laiut.  Taking  into  account  the  whole  situation 
and  the  wide  range  of  interests  affected,  there  apj)ears  to  be  no 
good  reason  why  the  milling  in  transit  rate  at  I^  Crosse  should 
not  be  2i  cents  above  the  through  rate  on  wheat,  at  least  so  long 
as  that  rule  continues  to  be  applied,  as  it  now  is,  at  numerous 
other  j)oint8  in  the  territory  reached  by  defendant's  lines.  If 
any  prejudice  results  to  complainant  from  the  circumstance  that 
Minneapolis  has  an  in  and  out  rate,  while  La  Crosse  has  only  a 
milling  in  transit  i)rivilege,  that  aspect  of  the  situation  will  be 
open  to  further  inquiry  and  nothing  now  decided  will  preclude 
its  consideration. 

Upon  the  facts  now  appearing  the  complaint  must  be  held  not 
sustained,  but  the  order  of  dismissal  will  be  without  prejudice. 
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Ix  THE  Matter  of  the  ALLEGED  DISTURBANCE  in 
PASSENGER  RATES  by  the  CANADIAN  PACIFIC 
RAILWAY  COMPANY. 


Heard  at  Chicago  August  i,  1898,    Decided  August  81,  1898. 


The  Canadian  Pacific  Passenger  Rate  Differentials. 


jP.  S.  Eustis  for  American  Lines. 

D.  McWicollsLTidA.  C.  Haj/mond  for  Csmsidisin  Pacific  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

Previous  to  February  19,  1898,  the  published  passenger  rates 
via  the  Canadian  Pacific  Railway  from  Boston  to  Seattle  and 
points  upon  the  Pacific  coast  taking  the  Seattle  rate,  and  from 
St.  Paul  to  the  same  points,  had  been :  From  Boston,  first  class, 
$71.75,  second  class,  $62.40 ;  from  St.  Paul,  first  class,  $60,  sec- 
ond class,  $40.  By  tariffs  effective  February  19  and  21,  these 
rates  were  reduced  as  follows:  From  Boston,  first  class,  $40, 
second  class,  $30 ;  from  St.  Paul,  first  class,  $25,  second  class, 
§20. 

The  Boston  rate  was  made  applicable  to  all  New  England,  the 
State  of  New  York  and  to  certain  portions  of  the  States  of  Penn- 
sylvania and  New  Jersey. 

Upon  the  filing  of  tliis  tariff  various  American  lines  interested 
in  trans-continental  business  applied  to  this  Commission  for 
leave  to  meet  the  above  rates  of  the  Canadian  Pacific,  and  any 
other  rates  of  the  same  kind,  under  the  proviso  of  the  4th  sec- 
tion, and  upon  hearing  such  relief  was  granted.  That  proceeding 
is  entitled.  In  the  Matter  of  the  Application  of  the  Atchison, 
Topeka  &  Santa  F6  Railway  et  al.^  for  a  Suspension  of  the  Fourth 
Section,  7  I.  C.  C.  Rep.  593,  and  the  report  and  opinion  in  that 
proceeding  may  be  referred  to  for  a  statement  of  the  situation  in 
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view  of  wliich,  and  the  grounds  upon  which,  that  relief  was 
granted. 

Upon  the  issuance  of  the  order  in  that  case  the  American  lines 
put  in  force  tariffs  which  met  the  above  rates  of  the  Canadian 
Pacific,  and  thereupon  the  latter  company,  by  a  tariff  effective 
March  10,  1898,  made  a  further  reduction,  so  that  the  rates  of 
that  company  to  Seattle  and  other  points  taking  the  same  rate 
were  :  From  Boston,  $35  first  class,  $25  second  class ;  from  St. 
Paul,  $20  first  class,  $10  second  class.  The  Boston  rate  was 
made  applicable  to  the  territory  previously  described.  The 
Seattle  rate  applied  to  all  Pacific  coast  points  north  of  Portland. 
The  Portland  rate  was  $5  higher  on  both  first  and  second  class» 
and  this  rate  wjis  subsequently  extended  to  San  Francisco.  At 
the  same  time  large  reductions  were  made  in  the  rates  between 
Eastern  territory  and  St.  Paul,  and  the  same  rates  were  estab- 
lished between  the  West  and  the  East.  These  rates  have  con- 
tinued in  effect  ever  since  and  are  still  in  force. 

The  order  of  the  Commission  in  the  proceeding  above  referred 
to  was  made  February  24,  181)8,  and  was  to  expire  of  its  own 
limitation  June  30th  following.  The  j)etitioners  at  the  hearing 
had  represented,  and  without  doubt  had  expected,  that  the  diffi- 
culties which  led  to  the  reduction  made  bv  the  Canadian  Pacific 
would  bo  adjusted  and  the  rates  restored  to  a  normal  condition 
l>efore  the  time  limited  for  the  expiration  of  the  order.  Such 
did  not,  however,  prove  to  be  the  case,  and  on  June  22,  1898,  the 
same  petitioners  moved  for  an  extension  of  that  order.  In  pur- 
suance of  this  application  the  Conunission  on  that  date  granted  a 
further  susi)ension  of  the  4th  section  upon  the  terms  of  the  orig- 
inal order  until  January  1,  1S99,  unless  sooner  revoked. 

At  or  about  the  time  of  the  making  of  this  la^^t  application,  the 
j)a8senger  agents  of  the  American  lines  interested  requestetl  a 
conference  with  the  Conunission  in  reference  to  this  rate  situa- 
tion, and  such  a  conference  was  had  at  Washington  July  12th 
and  13th.  The  committee  which  then  apjHiared  in  behalf  of  the 
western  nnaU  st4ited  that  they  represented  more  than  70,0iH) 
miles  of  American  railway  ;  that  the  present  rate  difficulties  had 
already  involved  passenger  rates  over  a  considerable  j>ortion  of 
the  United  States,  and  that  further  most  serious  disturbances 
must  ensue  unless  some  adjustment  was  agreed  upon ;  that  incal- 
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calable  damage  had  already  resulted  to  the  revenues  of  the  Amer- 
ican lines,  and  that  much  greater  damage  was  likely  to  result  in 
addition  to  the  many  deplorable  consequences  which  are  involved 
in  a  long-continued  contest  of  this  kind.  They  stated  that  in 
this  matter  the  Canadian  Pacific  Railway  was  an  unwarranted 
aggressor,  and  stood  as  a  disturber  of  rates  and  rate  conditions ; 
and  they  insisted  that  it  was  the  duty  of  the  Commission  to  find 
some  means,  if  possible,  to  compel  that  foreign  corporation  to 
desist  from  its  unjustifiable  attack  upon  American  railroads. 
Among  other  things,  it  was  suggested  that  we  put  in  force  that 
portion  of  the  6th  section  of  the  Act  to  Regulate  Commerce  which 
refers  to  foreign  carriers,  and  that  we  make  such  representations 
to  Congress  as  might  result  in  legislation  to  prevent  in  the  future 
a  repetition  of  similar  conditions. 

The  Canadian  Pacific  Railway  Company  was  also  informally 
heard  by  us  in  this  connection,  and  that  company  earnestly  insisted 
that  the  American  lines  had  by  their  own  unlawful  conduct  forced 
upon  it  its  present  course ;  and  further  alleged  that  in  many  in- 
stances the  American  lines  had  exceeded  both  in  spirit  and  in  fact 
the  relief  granted  by  the  suspension  of  the  4:th  section  in  that  they 
had  not  only  met  the  rates  made  by  the  Canadian  Pacific,  but 
had  established  lower  rates  than  those  of  that  company. 

It  did  not  seem  suitable  to  take  any  action  in  the  premises 
without  further  investigation  of  the  facts,  and  it  was  deemed 
best,  for  the  purpose  of  obtaining  authentic  information  in  refer- 
ence to  tlie  existing  rate  disturbances,  to  institute  an  inquiry  into 
this  whole  subject.  Such  an  investigation  was  accordingly 
ordered  and  set  for  hearing  at  Chicago  August  1, 1898,  and  upon 
that  day,  and  succeeding  days  was  had.  The  American  lines 
were  very  generally  represented  by  their  passenger  agents.  Their 
case  was  presented  by  a  committee  selected  for  that  purpose,  for 
whom  Mr.  P.  S.  Eustis  acted  as  spokesman.  The  Canadian 
Pacific  Railway  Company  was  represented  by  its  passenger  traffic 
manager,  Mr.  D.  McNicoll,  and  by  its  attorney,  A.  C.  Raymond, 
Esq.  The  parties  were  fully  heard,  the  testimony  being  taken 
under  oath.  While  many  details  were  undoubtedly  omitted,  it 
seems  probable  that  the  general  situation  was  fairly  well  de- 
veloped. The  record  is  voluminous,  covering  nearly  one  thou- 
sand pages,  but  the  essential  facts  can  be  briefly  stated,  and  are 
these : 
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In  1886  the  Canadian  Pacific  Railway  was  completed  from 
Montreal  to  Vancouver  and  opened  as  a  trans-continental  route. 
At  that  time  the  St.  Paul,  Minneapolis  &  Manitoba  Railroad  ex- 
tended from  St.  Paul  to  the  international  boundary,  where  it 
connected  with  the  Canadian  Pacific  for  Winnipeg.  In  connec- 
tion with  this  line  the  Canadian  Pacific  therefore  had  two  routes 
between  the  East  and  the  Pacific  coast,  one  by  its  main  line, 
which  runs  along  the  northern  shore  of  Lake  Superior  to  Winni- 
peg, and  the  other  by  its  American  connection  from  St.  Paul  to 
Winnipeg  and  eo  on  to  Vancouver.  Traffic  over  the  first  line  is 
said  to  pass  through  the  Port  Arthur  gateway,  that  by  the  second 
line  through  the  St.  Paul  gateway.  Through  its  Port  Arthur 
gateway  the  Canadian  Pacific  competes  for  Pacific  coast  traflSc 
from  the  Provinces  of  Quebec  and  Ontario  in  Canada,  and  from 
Kew  England  and  New  York  in  the  United  States,  while 
through  the  St.  Paul  gateway  it  is  a  competitor  for  the  traflSc 
from  the  middle  west.  The  Northern  Pacific  and  the  Great 
Northern  Riiilwavs  handle  trattic  both  from  tlie  etist  and  middle 

ft- 

west  through  the  St.  Paul  gateway. 

It  does  not  appear  what  rate  was  at  first  made  by  the  Canadian 
Pacific  through  its  Port  Arthur  gateway.  It  does  aj>pear  from 
the  testimony  that  tlie  Canadian  Pacific  at  first  adopted  from  St. 
Paul  via  Winnipeg  the  rates  then  in  force  uj>on  the  American 
trans-continental  lines.  Within  thirty  days,  however,  from  the 
opening  of  tliis  route  a  rate  was  made  Jj>l()  below  that  established 
by  such  other  through  lines  upon  both  first  and  second  class  busi- 
ness. The  American  lines  strenuously  objected  to  this  action 
upon  the  j)art  of  the  (/anadian  Pacific  and  its  connection ;  and 
the  St.  Paul,  Minneapolis  &  Manitoba  road  in  consequence  was 
expelled  from  the  passenger  at<sociation  of  which  it  had  pre- 
vious! v  been  a  member.  Nevertheless,  the  Canadian  Pacific  in 
connection  with  this  line  continued  to  make,  against  the  protest 
of  the  American  lines,  a  lower  rate  i)y  about  the  amount  above 
indicated,  claiming  that  its  line  could  oi)tain  no  part  of  the 
Pacific  coiist  business  upon  Cijual  rates  with  the  American  lines. 

The  first  Trans-Continental  Association  was  formed  in  1888. 
Although  the  evidence  is  not  very  clear,  it  seems  probable 
that  the  Canadian  Pacific  was  from  the  first  a  member  of  that 
association.     Mr.  Eustis,  who  was  at  the  time  the  general  passen- 
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ger  agent  of  the  Chicago,  Burlington  iS:  Quincy  Railroad,  and 
wlio  in  that  capacity  participated  in  the  diecussions  which  led  to 
the  formation  of  that  aasociatioa,  was  of  tlie  opinion  that  the 
Canadian  Pacific  only  came  into  it  upon  condition  that  it  should 
be  allowed  the  difierential  which  it  then  liad  upon  Pacific  coast 
bnsineas.  The  parties  who  represented  the  Canadian  Pacific  in 
thoee  negotiations  were  not  before  ub,  but  we  are  inclined  to 
think  that  the  recollection  of  Mr,  Eustis  is  sobstautially  correct. 
The  Canadian  Pacific  was  insisting  that  it  was  entitled  to  this 
difierential ;  it  had  apparently  for  two  years  actually  enjoyed  it ; 
it  may  be  donbted  whether  it  could  have  obtained  by  that  route 
and  at  that  time  any  considerable  part  of  the  business  without  it ; 
and  it  is  liardly  probable  that  it  would  consent  to  become  a  mem- 
l>er  of  an  association  with  power  to  fix  its  rates,  every  other 
member  of  whicli  would  be  opposed  to  a  differential,  unless  it 
was  understood,  either  expressly  or  tacitly,  that  it  should  continue 
to  enjoy  one.  This  was,  however,  against  the  earnest  protest  of 
the  American  lines,  which  have  always  insisted  that  the  differ- 
ential was  unjust,  and  have  only  consented  to  it  as  a  matter  of 
expediency. 

The  Trans-Continental  Association  seems  to  have  continued  in 
existence  until  1892,  when  for  some  unexplained  reason  it  was 
diasolred.  In  1893  the  Great  Northern  Railway  was  opened  for 
business  between  St.  Paul  and  Seattle,  and  became  thereby  a 
trans-continental  line.  Up  to  this  time  the  Canadian  Pacific 
seems  to  have  enjoyed  a  differential  of  $10  first  class,  and  $5 
second  class  upon  business  tlirough  both  its  Port  Arthur  and  St. 
Paul  gateways.  The  St.  Panl,  Minneapolis  &  Manitoba  Railroad 
had  become  a  part  of  the  Great  Northern  System,  and  when  that 
road  became  a  trans-continental  line  upon  its  own  account  the 
Canadian  Pacific  of  course  lost  that  connection  from  St.  Paul  to 
Winnipeg,  At  the  present  time  the  Minneapolis,  St.  Paul  & 
Sauit  Ste,  Marie  road,  extending  from  St.  Paul  to  the  interna- 
tional boundary  at  Portal,  N.  D.,  where  it  connects  with  a  branch 
of  the  Canadian  Pacific  running  from  tlie  main  line  at  Moose 
Jaw,  and  which  is  controlled  by  the  Canadian  Pacific,  gives  that 
company  a  line  from  St.  Paul ;  but  this  road  docs  not  seem  to 
have  been  completed  when  the  Great  Northern  was  first  opened 
for  Pacific  coast  business. 
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One  of  the  first  acts  of  the  Great  Northern  was  a  reduction  in 
trans-continental  rates.  Mr.  Whitney,  who  was  then  and  still  is 
the  general  passenger  agent  of  that  company,  testified  that  the 
purpose  of  that  reduction  was  to  equalize  certain  rates,  or  more 
properly  to  aholisli  the  wide  difference  between  first  and  second 
class  fares.  It  was  suggested  by  the  Canadian  Pacific  that  the 
real  object  was  to  advertise  the  new  route.  However  that  may 
have  been,  it  is  certain  tliat  the  Great  Xorthern  signalized  its  ad- 
vent into  the  trans-continental  fainilv  bv  a  reduction  of  fares 
from  St.  Paul  to  Puget  Sound  points  to  J?25  first  class,  and  $1S 
second  class,  the  regular  tariff  rates  then  l)eing  $60  first  class  and 
$4()  second  class. 

Just  how  long  the  condition  of  things  thus  induced  continued 
and  just  how  it  was  finally  adjusted  does  not  very  clearly  appear 
from  the  testimony.  Tp  to  this  time  the  only  connection  of  the 
Canadian  Pacific  to  Seattle,  Taeoma  and  points  south  had  been 
by  water  from  Vancouver.  That  company  was  anxious  to  secure 
an  all-rail  connection  to  these  points.  Hy  an  agreement  dated 
February  1,  1894,  between  the  (ireat  Xorthern  and  the  Canadian 
Pacific,  it  was  stipulated,  in  consideration  that  the  Canadian  Pa- 
cific \ye  given  train  service  into  Seattle  and  thence  to  Taeoma  and 
Portland,  that  it  should  waive  its  claim  to  a  differential  as  against 
the  Great  Northern  through  the  St.  I^aul  gateway,  and  that  it 
should  also  I'ive  the  (ireat  Northern  certain  facilities  in  the  wav 
of  tniin  service  to  Vancouver.  This  agreement  was  to  continue 
in  force  for  one  vear  and  until  ninetv  days'  notice  thereafter.  It 
did  not  a])pear  that  either  |>arty  had  given  the  required  notice. 
We  were  of  the  impression  that  a  similar  agreement  was  executed 
about  the  same  time  between  the  Northern  Pacific  and  the  Cana. 
dian  Pacific,  but  a  hurried  examiiuition  of  the  record  does  not 
disclose  this. 

In  the  latter  j)art  of  1S1>5,  the  second  Trans-Continental  Ass^v 
ciation  was  formed,  to  which  the  three  trans-continental  lines 
above  name<l  were  parties.  In  connection  with  this  association, 
carrying  out  the  ]>rovision  in  the  (ireat  Northern  agreement,  it 
was  j)n»vi(led  that  the  Canadian  Pacific  differential  through  the 
St.  Paul  iratewav  shouhl  i»e  aiiolished  and  that  it  should  be  al- 
lowed  a  differential  only  uj)on  i)usiness  through  its  Port  Arthur 
gateway.     The  amount  of   this   differential  seems  also  to  have 
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been  adjusted,  being  reduced  from  $10  to  $7.50,  first  class,  and 
continued  at  $5,  second  class. 

In  consequence  of  the  decision  of  the  Supreme  Court  of  the 
United  States  in  what  is  known  as  the  Trans-Missouri  case,  the 
Trans-Continental  Association  was  dissolved  in  1897.  At  this 
time  the  differential  rates  of  the  Canadian  Pacific  were  in  force, 
as  above  stated,  with  the  consent  of  the  American  lines.  The 
American  lines  insist  that  with  the  dissolution  of  that  association 
all  agreements  growing  out  of  it  fell ;  and  that  the  agreement 
granting  the  Canadian  Pacific  a  differential  thereby  terminated. 
This  is  probably  in  no  wise  material.  All  these  agreements  may 
have  been  in  violation  of  law  from  the  first.  However  this  may 
be,  the  published  rates  by  the  different  lines  allowed  the  Cana- 
dian Pacific  this  differential.  The  testimony  before  us  showed 
that  not  long  after  the  dissolution  of  the  Trans-Continental  Asso- 
ciation the  Great  Northern  and  Northern  Pacific  companies  de- 
termined that  they  would  no  longer  submit  to  it.  In  this  view 
they  made  some  effort  to  induce  their  eastern  connections  to  put 
in  rates  ignoring  that  differential.  Those  lines,  fearing  evidently 
the  rate  disturbances  which  would  result,  declined  to  do  so.  It 
is  equally  evident  that  the  Great  Northern  and  Northern  Pacific 
did  not  care  to  assume  the  entire  burden  of  the  contest  by  openly 
reducing  rates  west  from  St.  Paul  themselves.  Instead  of  making 
an  open  reduction  in  their  published  tariffs,  therefore,  they  effected 
a  reduction  in  their  actual  fares  by  selling  tickets  for  less  than  the 
published  rate.  To  use  the  phrase  of  the  General  Passenger 
Agent  of  the  Great  Northern  Railwa}'^  Company  the  rates  of  the 
Canadian  Pacific  were  met  "  in  our  own  office."  The  method  by 
which  it  was  done  in  the  office  seems  to  have  been  by  the  pay- 
ment of  excessive  commissions.  Trans-continental  tickets  are 
largely  sold  by  agents  of  the  western  lines  in  the  East,  the  com- 
jxjnsation  of  the  agent  being  in  the  form  of  commission  upon  the 
ticket  sold.  These  commissions  were  very  much  increased  with 
the  expectation  that  the  agent  would  divide  his  commission  with 
the  purchaser;  that  is,  the  railway  expected  and  understood  that 
this  ticket  would  be  sold  by  its  agent  for  less  than  the  published 
rate. 

About  this  time,  the  latter  part  of  1897,  mining  operations  in 
the  Klondike  began  to  attract  a  considerable  volume  of  traffic  to 
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Puget  Sound  points.  The  Canadian  Pacific,  claiming  that  it 
was  not  obtaining  a  fair  share  of  this  traffic,  at  once  proceeded  to 
inquire  into  the  cause  of  it.  It  caused  to  be  bought  in  various 
parts  of  the  territory  in  question  tickets  via  the  American  lines 
and  their  connection,  the  Grand  Trunk  Railway  of  Canada,  not 
only  of  agents,  but  over  the  counters  of  some  of  the  Eastern  con- 
nections of  these  roads.  These  tickets  were  bought  at  from  $10 
to  $15  below  the  tariff  rate,  and  in  some  instances  even  more. 

Mr.  McNicoll  testified  that  the  Canadian  Pacific  Railway  in 
this  contest  for  business  did  not  depart  from  the  published  rate  to 
his  knowledge,  and  further  testified  that  the  reduction  in  the  open 
rate  by  his  company  was  induced  solely  by  the  secret  acts  of  his 
competitors.  Upon  the  other  hand,  the  American  lines,  while 
claiming  that  the  Canadian  Pacific  liad  not  uniformly  observed 
tariff  rates,  asserted  that  the  insistence  of  that  line  upon  the  dif- 
ferential in  question  was  the  real  cause  of  the  controversy,  and 
that  specific  instances  of  rate-cutting  were  immaterial  for  the  pur- 
poses of  this  investigation. 

This  reduction  was,  of  course,  made  with  a  view  to  finally  ol)- 
taining  a  restoration  of  normal  conditions,  and  efforts  were  at 
once  begun  and  seem  to  have  been  continued  by  all  parties  inter- 
ested to  bring  about  some  adjustment.  The  Canadian  Pacific  at 
first  refused  to  consider  the  question  with  the  American  lines 
until  rates  had  been  restored  to  what  thev  were  before  the  reduc- 
tion.  This  the  American  lines  declined  to  do,  for  the  reason  that 
the  Canadian  Pacific  would  thereby  enjoy  the  benefit  of  this  dif- 
ferential, and  would  o])tain  an  undue  share  of  the  heavy  Klondike 
business  which  was  then  moving.  8ui)sequently,  the  Canadian 
Pacific  Company  expressed  a  willingness  to  submit  to  disinter- 
ested arbitration  all  matters  at  variance  between  tlie  parties.  To 
this  all  the  AmericAU  lines  seem  to  have  assented  at  first,  except 
the  (treat  Northern  Railway  Company.  That  company  insists 
that  the  Cana<lian  Pacific  is  not  entitled  to  a  differential,  and  de- 
clines to  submit  that  (piestiofi  to  arbitration  or  to  consider  any 
compromise  of  these  differences  which  involve  the  granting  of  a 
differential.  The  other  American  lines  seem  for  the  most  part 
to  have  come  to  the  siime  way  of  thinking. 

A  good  deal  of  bitterness  was  exhibited  between  the  parties 
uj)on  the  hearing.     The  conduct  of  the  Canadian  Pacific  was 


THE   CANADIAN    fAClFlC    PA8SESGEE   BATE    DIFFERENTIALS.       79 

charactemed  by  the  American  lines  in  tlie  etrongest  terms  as  un- 
reasonable and  nnjnstifiable.  It  was  alleged  that  this  foreign 
road,  Laving  iu  its  pQwer  to  inflict  almost  untold  damage  upon  its 
American  rivals,  had  extorted  without  reason  the  allowance  of 
this  differential. 

We  are  unaltle  to  find  in  the  testimony  anything  outrageous  in 
the  conduct  of  the  Canadian  road  in  this  matter.  It  may  have 
originally  used  its  power  to  inflict  injury  as  a  means  of  obtaining 
the  allowance  of  this  differential,  and  if  it  did  that  is  precisely 
what  in  a  greater  or  less  degree  every  road  which  obtains  a  dif- 
ferentia], or  an  advantage  in  tho  shape  of  a  differential,  does. 
Possibly  its  power  to  inflict  injury  without  corresponding  injury 
to  itself  may  have  been  exceptional.  There  may  be  reasons  why 
this  particular  differential  ought  never  to  have  been  granted,  but 
if  the  differential  principle  is  to  be  admitted  at  all  it  can  hardly 
be  said  that  the  claim  to  one  when  originally  made  by  the  Cana- 
dian Pacific  was  utterly  without  foundation.  In  infiisting  upon 
it,  that  company  was  simply  claiming  what  numerous  American 
lines  had  claimed,  and  what  many  of  them  were  enjoying.  W^e 
find  nothing  in  the  negotiations  which  led  to  the  readjustment  of 
that  differential  in  1895  which  savors  of  undue  constraint  upon 
the  part  of  the  Canadian  Pacific.  Coming  down  to  last  February, 
whatever  motive  may  have  intluenced  this  road  in  openly  re- 
ducing its  rates,  it  is  difficult  to  see  what  better  course  it  could 
take  in  view  of  existing  conditions.  The  Great  Nortliern  and 
Northern  Pacific,  its  chief  competitors,  in  wilful  violation  of  the 
law  which  they  are  required  to  obey,  had  not  only  abolished 
the  differential,  but  were  taking,  in  some  instances  at  leant,  a  sub- 
stantial differential  for  themselves.  The  Canadian  Pacific  claims 
that  as  a  result  of  these  practices  business  was  unduly  diverted 
from  it8  route.  Ought  that  company  to  have  indulged  in  similar 
practices  i  Obviously  not.  If  the  American  lines  deemed  the 
differential  unwarranted  they  should  have  published  a  rate  which 


JJ either  do  we  see  anything  radically  unfair  in  the  present  atti- 
tude of  the  Canadian  Pacific  to  this  question.  A  recognized 
method  of  settling  differences  between  competing  lines  is  by  ar- 
bitration, and  the  articles  of  many  railway  associations  provide 
for  such  arbiti-ation.     When,  therefore,  the  Canadian  road  pro- 
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poses  to  sabmit  to  the  final  determination  of  one  or  more  disin- 
terested persons  tlie  adjustment  of  these  matters  in  difference 
with  its  American  competitors  its  position  is  instinctively  felt  to  be 
a  fair  one.  It  may  be  wrong  in  its  contention,  but  it  can  hardly 
be  said  to  use  the  methods  of  the  highwayman  in  enforcing  that 
contention. 

This  is  not  intended  and  must  not  be  taken  as  a  criticism  upon 
the  attitude  of  the  Great  Northeni  road  in  refusing  to  arbitrate. 
Whether  a  particular  controversy  shall  or  shall  not  be  submitted 
to  arbitration  is  a  question  for  the  parties  interested.  The  Great 
Northern  Company  insists  that  there  is  at  the  bottom  of  this  con- 
troversy a  principle  which,  in  justice  to  itself,  it  ought  not  to 
sacrifice,  and  which  it  will  not  sacrifice.  It  declares  that  the 
granting  of  this  differential  to  this  foreign  corporation  under  the 
circumstances  is  wrong,  and  it  prefers  to  establish  that  principle 
once  for  all,  no  matter  how  great  the  cost  may  be. 

The  relation  of  the  Commission  to  the  controversy  would 
seem,  therefore,  to  be  this  :  Since  both  parties  refuse  to  yield 
the  contest  may  l>e  indefinitely  prolonged.  In  this  contest  we 
were  asked  to  render  substantial  aid  to  the  American  lines  bv 
granting  a  suspension  of  the  fourth  section.  Whether  such  aid 
shall  continue  to  i)e  granted  is  an  important  (|uestion.  Ordinarily 
a  8U8i>ension  of  the  fourth  section  applies  to  comparatively  lim- 
ited territory.  In  this  case  it  of  necessity  covers  a  vast  extent  of 
country.  I^y  granting  it  we  sus]>end  as  to  a  considerable  portion 
of  the  United  States  an  essential  feature  of  the  Interstate  (com- 
merce I^iw,  and  we  permit  the  very  discriminations  which  that 
law  was  intended  to  ])revent.  We  have  no  hesitation  as  to  the 
propriety  of  what  has  already  been  done,  but  when  it  becomes 
tivident  that  this  condition  of  things  may  be  indefinitely  pro- 
longed, we  feel  that  we  ought  to  rest  our  action  uj)on  sul>stantial 
ground.  If  we  aire  of  the  opinion  that  the  Canadian  Pacific  is 
wrontr  in  its  demand  for  a  differential,  however  fair  in  its  en- 
forcenieiit  of  that  demand,  it  will  prol)ai)ly  be  our  «luty  to  con- 
tinue this  relief  to  the  American  lines.  Tpon  the  other  hand,  if 
we  believe  that  the  (treat  Northern  and  its  American  supjKirters 
are  clearly  wrong  in  their  jx)sition,  this  will  have  an  imme- 
<li:ite  bearing  uj)on  <»ur  action.  We  are  brought,  therefore,  to 
consider  this  claim  of  the('anadian  Pacific  to  the  differential,  and 
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it  elioiild  be  observed  tliat  thie  is,  and  all  along  lias  been,  the  real 
source  of  contention  between  these  parties.  Wliile  it  ie  prob- 
ably true  tliat  a  desire  to  obtain  a  share  of  the  Klondike  businesB 
may  have  led  to  much  of  the  rate  cutting,  which  in  its  turn  pro- 
duced the  present  demoralization,  it  is  also  true  that  the  under- 
Ijing  question  is  the  difierential,  and  that  if  tliia  were  finally  dis- 
posed of,  there  would  he  no  serious  difficulty  in  the  immediate 
restoration  of  rates. 

Tliis  question  was  referred  to  by  the  CominiBsion  in  stating  its 
rcaeona  for  the  suspension  of  the  fourth  section  in  the  firet  in- 
etance,  but  it  was  not  formally  considered  at  that  time,  since  but 
one  party  was  heard.  Upon  the  present  hearing  the  Canadian 
Piiciiie  was  asked  to  fully  state  the  grounds  upon  which  it  based 
its  claim,  and  it  has  presumably  done  so.  . 

The  American  lines  assert  that  no  foreign  railroad  company 
siionld  be  allowed  a  differential  as  against  its  American  coinpet- 
iliir  with  respect  to  American  business.  Tliis  is  affirmed,  not 
only  as  a  matter  of  fact  in  this  particular  case,  but,  so  to  speak,  as 
a  general  proposition  applicable  to  every  case. 

To  this  contention  we  are  not  disposed  to  agree.  It  is  open  to 
grave  doubt  whether  from  the  standpoint  of  the  American  rail- 
road the  position  is  a  tenable  one.  The  geographical  relation  of 
Canada  to  the  United  States  is  such  that  in  several  marked  in- 
stances Canadian  lines  form  a  part  of  important  through  Ameri- 
can lines.  This  is  true  of  the  Grand  Trunk  Kailway,  which  in 
the  matter  under  advisement  is  the  ally  of  the  American  roads, 
ilany  of  these  lines  formed  by  a  combination  of  American  with 
Canadian  roads  enjoy  differentials.  To  deny  a  differential  migbt 
seriously  cripple  the  entire  line,  and  might  injure  American 
much  more  than  Canadian  interests. 

Bnt  this  question  is  to  be  disposed  of,  not  from  the  standpoint 
of  the  railway  alone,  but  in  the  interest  of  the  public  as  a  whole, 
of  which  the  railway  ia  but  a  part.  According  to  the  present 
theory  of  interstate  railway  regulation  the  protection  of  the  pub- 
lic lies  in  the  competition  of  the  carriers.  That  competition  has 
unquestionably  reduced  rates  enormously  in  the  past ,  and  many 
persons  believe  that  the  competition  of  Canadian  roads ,  and  es- 
pecially of  the  Canadian  Pacific  road ,  has  had  an  important  in- 
Hnence  in  the  reduction  of  rates  in  certain  sections  of  the  United 
8  IXTEBs.  Com.  0 
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States.  Now,  to  say  that  a  Canadian  road  shall  not  under  any 
circumstances  enjoy  a  differential  is  to  say  in  effect  tliat  it  shall  in 
no  case  charge  less  than  the  American  line.  It  may  carry  traffic 
between  points  in  the  United  States ,  but  it  must  do  so  at  the 
rate  fixed  by  the  United  States  railroad.  The  application  of  such 
a  rule  might  go  far  towards  destroying  the  benefits  of  Canadian 
competition. 

Whether  or  not  Canadian  roads  should  be  allowed  to  par- 
ticipate at  all  in  the  carrying  trade  of  the  United  States  is  a 
much  broader  and  an  altogether  different  question.  The  will  of 
this  nation  as  expressed  in  the  acts  of  Congress  does  admit  them 
to  such  participation,  and  whether  or  not  this  is  wise  or  the  re- 
verse is  for  the  consideration  of  Congress,  or  of  the  treaty-making 
power.  This  is  one  of  the  subjects  which  come  before  the  Com- 
mission already  appoinfted  and  about  to  begin  its  sessions  for  the 
purpose  of  considering  various  matters  at  issue  between  this 
country  and  the  Dominion  of  Canada. 

We  are  brought,  then,  to  the  question  of  fact  whether  at  the 
present  time  the  Canadian  Pacific  ought  to  enjoy  a  differential 
upon  the  business  involved. 

It  was  stated  upon  the  hearing  that  the  purpose  of  a  differen- 
tial was  to  e(|uali7x»  disadvantages;  and  the  representative  of  the 
('anadian  Pacific  earnestly  contended  that  what  his  company 
asked  for  was  not  an  advantage  over  the  American  lines,  but 
simply  ecjuality  with  those  lines.  However  it  may  be  expressed, 
the  pur[X)se  of  a  differential  Ih  undoubtedly  to  enable  a  line  to 
participate  in  traffic  which  it  could  not  obUiin  if  it  were  compelled 
to  compete  at  the  same  rate  as  its  rivals.  It  is  in  essence  a  device 
for  the  distribution  of  tmtHc.  At  the  basis  of  every  inquiry  into 
the  reasonal)leiiess  of  a  differential  lies,  therefore ,  the  question 
whether  the  line  claiming  it  is  *' entitled''  to  participate  in  the 
traffic  involved.  To  take  an  illustration  from  the  present  discus- 
sion :  The  Canadian  I^icific  claims  and  has  been  allowed  a  dif- 
ferential on  passenger  rates  l>etvveen  New  York  and  San  Fran- 
cisco. The  passenger  by  that  route  must  go  from  New  York  to 
Montreal ,  from  Montreal  to  Vancouver ,  from  Vancouver  by 
boat  to  San  Francisco,  or  from  Mission  Junction  all  rail  to  San 
Francisco.  The  distance,  roughly  speaking,  is  four  thousand 
miles  by  this  route  as  against  three   thousand  miles  by  the  ordi- 
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nary  direct  routes.  Now  it  does  not  seem  to  us  that  the  Cana- 
dian Pacific  has  any  business  with  that  traffic,  and  its  claim  to  a 
diflFerential  as  between  those  points  should  be  denied  upon  that 
ground.  If  it  is  allowed  to  make  the  same  rate  that  is  the  limit 
to  which  it  ought  to  go. 

That  inquiry,  however,  is  not  of  much  importance  in  the  present 
instance.  The  Canadian  Pacific  itself  does  not  seriously  contend 
that  this  differential  should  now  be  extended  to  San  Francisco. 
As  we  understand  the  claim  of  that  company  it  is  that  the  differ- 
ential should  be  applied  to  Portland  and  points  north  upon  the 
Pacific  coast  and  upon  the  Atlantic  coast  to  Eastern  Canada,  New 
England  and  the  State  of  New  York.  A  glance  at  the  map  or 
an  examination  of  relative  distances  shows  that  the  Canadian 
Pacific  between  these  sections  is  a  natural  and  feasible  route,  and 
that  it  should  clearly  be  treated  as  a  competing  line.  Should  it 
be  allowed  a  differential  upon  passenger  traffic  as  claimed  ? 

Assuming  for  a  moment  that  if  this  company  does  in  fact  la- 
bor under  disadvantages  as  compared  with  its  competitors,  those 
disadvantages  should  be  equalized  by  the  granting  of  a  differen- 
tial, let  us  inquire  what  these  disadvantages  are.  Mr.  McNicoU 
was  asked  precisely  that  question.  In  reply  he  pointed  to  several 
minor  circumstances,  but  the  principal  consideration  was  that  the 
time  by  his  line  was  longer.  The  serious  controversy  in  this  case 
is  mainly  between  the  Great  Northern  and  the  Northern  Pacific 
companies  upon  the  one  hand  and  the  Canadian  Pacific  upon  the 
other.  Therefore,  in  [considering  the  propriety  of  this  differen- 
tial it  is  sufficent  to  consider  the  time  and  distances  by  the  St. 
Paul  gateway  alone  as  compared  with  those  upon  the  Canadian 
Pacific.  So  considered  the  time  from  Boston  to  Seattle  iBvia  the 
American  lines  115  hours,  via  the  Canadian  Pacific,  Port  Authur 
gateway,  144  hours.  From  Boston  to  Vancouver  via  American 
lines,  125  hours,  via  Canadian  Pacific,  Port  Authur  gateway,  140 
hours. 

From  this  it  appears  that  the  difference  in  time  from  Boston  is 
15  hours  in  favor  of  the  American  lines  to  Vancouver  and  29 
hours  in  their  favor  to  Seattle.  The  time  from  New  York  would 
be  still  more  in  favor  of  the  American  routes,  and  from  Montreal 
less.  Boston  may  perhaps  be  fairly  selected  as  representing  the 
entire  territory. 
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If  we  turn  now  to  the  distances  by  these  various  lines  we  do 
not  find  the  same  discrepancy.  That  from  Boston  to  Seattle  by 
the  American  lines  is  3,240  miles,  by  the  Canadian  Pacific  3,323 
miles.  From  Boston  to  Vancouver  via  American  lines  3,34f> 
miles,  via  Canadian  Pacific  2,935  miles.  It  appears,  therefore, 
that  the  distance  is  not  substantially  against  the  Canadian  line. 

It  is  urged  by  the  Canadian  Pacific  that  relative  distance  is  of 
no  account.  This  is  not  exactly  true.  The  public  is  apt  to  asso- 
ciate the  quickest  time  with  the  shortest  route,  and  it  is  wortli 
something  to  be  able  to  advertise  the  advantage  of  distance. 
Still,  what  the  passenger  looks  at  most  is  the  time  occu- 
pied. Twenty-nine  hours  longer  between  Boston  and  Seattle 
means  both  the  loss  of  an  additional  day  and  the  expenditure  of 
additional  money.  It  cannot  be  denied  that  such  a  difference  in 
time  as  that  exhibited  is  a  serious  handicap. 

A  railroad  must  not,  however,  create  a  disability  for  the  sake  of 
obtaining  a  differential.  If  the  Canadian  Pacific  fairly  can  and 
fairly  ought  to  make  substantially  the  same  time  as  is  made  by  the 
American  lines,  then  the  fact  that  it  does  elect  at  the  present 
to  use  more  time  ought  not  to  weigh  so  heavily  in  its  favor. 
That  company  would  not  probably  admit  that  its  road-l>ed  or 
equipment  is  inferi(»r  to  that  of  any  trans-continental  line.  Win- 
is  it,  then,  that  the  time  occupied  is  so  much  longer?  This  in- 
quiry was  j)ut  to  Mr.  McNicoll,  and  his  answer  was:  Owing  to 
the  fact  that  it  has  comparatively  little  intermediate  business  over 
the  first  half  of  the  journey  from  the  East  to  the  Pacific  coast  as 
against  much  intermediate  business  upon  the  American  routes. 
For  this  reason  it  cannot,  over  the  corrosjmnding  jmrt  of  the 

journey,  run  trains  with  the  wime  rajiidity  Jis  do  the  American 
lines.     Thus,  the  pjisseuger  who  starts  from  Boston  to  Seattle  bv 

way  of  Chicago  and  St.  Paul  rides  for  the  first  1,500  miles  ujxm 
an  ex])ress  train  which  is  jirovided,  not  for  him,  but  for  business 
indcpeiuient  of  trans-contincnUil  business,  while  the  passenger  who 
sets  out  for  the  S4ime  destination  by  the  (^inadian  Pacific  passes 
for  the  first  1,500  miles  through  a  country  where  there  is  for  the 
most  part  little  or  no  intermediate  business,  where  a  train  must 
be  run  for  through  passenger  mainly,  where  the  travel  during  a 
considerable  portion  of  the  distance  justifies  the  running  of  but  a 
single  train  a  day  which  must  do  a  local  as  well  as  through  busi- 
ness. 
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Just  how  far  this  may  be  justified  by  actual  conditions  we  can- 
not accurately  determine.  The  local  business  between  Montreal 
and  Winnipeg  certainly  does  not  much  embarrass  the  speed  of  its 
trains.  One  circumstance  may  be  here  referred  to  which  casts 
great  doubt  upon  the  validity  of  this  claim. 

As  already  said,  the  main  line  of  the  Canadian  Pacific  runs 
west  from  Montreal  along  the  northern  shore  of  Lake  Superior 
through  Port  Arthur,  Winnipeg  and  so  on  to  Vancouver. 
From  Sudbury,  distant  from  Montreal  about  450  miles,  a  branch 
line  runs  down  to  Sault  Ste.  Marie  where  it  connects  with  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway.  This  latter 
railroad,  which  is  controlled  and  virtually  operated  by  the  Cana. 
dian  Pacific,  extends  from  Sault  Ste.  Marie  to  St.  Paul,  and  from 
St.  Paul  to  the  International  boundary  line  at  Portal,  where  it 
connects  with  another  branch  of  the  Canadian  Pacific,  joining 
the  main  line  again  at  Pasqua  Junction.  The  Canadian  Pacific 
has  therefore  two  lines  from  Montreal  to  the  Pacific  coast,  one 
by  its  main  line  through  Port  Arthur  and  the  other  by  what  is 
called  the  Soo  line  through  St.  Paul.  By  the  latter  route  the 
passenger  leaves  the  main  line  at  Sudbur}',  passes  through  St. 
Paul  and  returns  to  the  main  line  again  at  Pasqua.  The  distance 
from  Sudbury  to  Pasqua  is  a  trifle  greater  by  the  Soo  line  than 
by  the  main  line. 

Xow  the  actual  running  time  from  Boston  to  Vancouver  by  the 
way  of  the  Soo  line  to-day  is  127  hours  as  against  140  hours  by 
the  main  line;  and  the  actual  running  time  from  Boston  to  Seat- 
tle by  the  Soo  line  is  131  hours  as  against  144  hours  by  the  main 
Hne.  This  makes  the  time  from  Boston  to  Vancouver  but  2 
hours  longer;  and  from  Boston  to  Seattle  but  16  hours  longer  by 
the  Soo  line  than  by  the  shortest  American  line. 

In  making  the  foregoing  comparisons  of  time  and  distance  the 
American  line  selected  has  been  the  Boston  &  Albany,  New  York 
Central,  and  Lake  Shore  to  Chicago.  But  this  strictly  ought  not 
to  be.  As  against  that  line  the  Canadian  Pacific  has  enjoyed  a 
differential  of  $11.75  first  class,  and  $7.35  second  class.  This 
arises  from  the  differential  between  Boston  and  Chicago.  The 
differential  of  $7.50  first  class  and  $5  second  class  which  the 
Canadian  Pacific  demands  is,  from  New  England,  as  against  the 
Grand  Trunk  Ilailway  and  its  connections,  and  the  comparison, 
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ill  order  to  be  of  value  in  determining  the  justice  of  that  claim, 
should  be  with  the  Grand  Trunk  as  the  initial  line  between  Bos- 
ton and  Chicago.  This  comparison  would  reduce  the  difference 
in  time  and  give  the  Canadian  Pacific  an  advantage  in  the  matter 
of  distance.  Comparing  the  time  by  this  route  with  the  time  ac- 
tually made  by  the  Canadian  Pacific  over  its  Soo  Pacific  route 
there  would  be  but  little  if  any  difference  against  the  latter 
company. 

]\ow  it  will  hardly  be  claimed  that  the  road-bed  or  equipment 
from  Sudbury  via  St.  Paul  to  Pasqua  is  better  than  via  the  main 
line  between  those  points,  nor  that  the  intermediate  business  is 
materially  greater,  and  if  the  Canadian  Pacific  is  now  actually 
running  its  trains  upon  this  time  by  the  Soo  line,  it  is  ditticult  to 
believe  that  it  could  not  by  a  ])roper  adjustment  of  its  schedules 
and  the  reasonable  operation  of  its  trains  make  tiie  same  time  by 
its  main  line ;  in  other  words,  that  it  could,  if  it  saw  fit,  do  away 
with  the  greater  part  of  the  difference  in  time  which  now  exists. 

Every  other  cousideration  except  that  of  time  is  against  the 
granting  of  this  ditferential.  This  is  clearly  apparent  by  compar- 
ing conditions  now  with  those  when  the  ditferential  was  first 
allowed.  In  lSSr>  the  Canadian  Pacific  liailway  was  a  newly 
comi)leted  route.  Its  road-bed  wjis  imjKTfect ;  its  name  but  little 
known.  It  had  no  communication  with  Seattle  or  Tacoma  except 
by  boat  from  Vancouver.  Under  these  circumstances  it  might 
very  well  happen  that  it  could  not  at  the  same  nite  obtain  a  fair 
portion  of  the  business.  To-day  all  this  is  reversed.  Of  all  these 
competing  lines  the  tracks  of  the  Canadian  Pacific  alone  extend 
from  ocean  to  ocean.  Its  road-bed  and  equipment  are  equal  to 
any.  It  has  railroad  connectiou  with  Seattle,  Tacoma  and  Port- 
land. It  runs  through  airs  on  certain  days  each  week  from  Bos- 
ton to  Seattle  and  from  Boston  to  Vancouver,  and  througli  cars 
every  day  from  Montreal  to  Vancouver.  It  has  steamship  con- 
nection with  Asia  by  its  own  steamers.  It  may  be  doubted  if  the 
name  of  any  of  its  rivals,  jxjrhaps  of  any  American  railroad,  is 
more  generally  known  throughout  the  civilized  world  than  is  that 
of  the  Canadian  Pacific. 

Nor  is  this  all.  When  this  differential  was  first  granted  busi- 
ness to  Pacific  coast  points  went  largely  to  San  Francisco ;  prac- 
tically none  of  it  went  north  of  Vancouver.     It  was  largely  in 
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consideration  of  that  fact  that  the  differential  was  then  allowed. 
To-day  this  is  not  so.  The  great  volume  of  traffic  by  these  north 
trans-continental  lines  is  to  Puget  Sound,  or  through  Puget  Sound 
to  points  beyond.  Ten  years  ago  the  Canadian  Pacific  was  out  of 
the  direct  line  of  travel  between  the  East  and  the  Pacific  coast ; 
to-day  it  is  the  direct  line  for  a  large  portion  of  that  traffic. 

It  has  already  been  said  that  the  real  contest  is  between  the 
Northern  Pacific,  the  Great  Northern  and  the  Canadian  Pacific, 
and  it  has  been  further  said  that  for  the  purpose  of  a  just  com- 
parison the  Grand  Trunk  and  its  connections  should  be  treated  as 
the  initial  line  between  Chicago  and  New  England  and  between 
Chicago  and  Eastern  Canada.  If,  upon  this  basis,  these  three 
lines  are  placed  side  by  side  as  competing  routes  between  the  ter- 
ritory in  question  east  and  west  what  is  the  result  ?  In  location, 
distance,  construction,  equipment,  through  car  service,  reputation, 
facilities  for  obtaining  business,  scenic  attractions,  the  Canadian 
Pacific  would  not  for  a  moment  admit  its  inferiority  to  either  of 
the  others.  We  do  not  think  that  the  mere  fact  that  that  com- 
pany elects  to  take  more  time  than  its  competitors  by  its  best  line, 
while  it  actually  makes  substantially  the  same  time  by  its  inferior 
line,  entitles  it  under  all  the  circumstances  to  a  differential. 

There  is  still  another  consideration  which  is  entitled  to  great 
weight.  While  the  differential  is  firmly  grounded  in  the  railroad 
policy  of  certain  portions  of  the  United  States,  and  is  approved 
by  many  of  the  greatest  railroad  authorities,  its  application  is  by 
no  means  universal.  The  testimony  in  this  case  shows  that  there 
are  no  differentials  west  of  Chicago.  It  is  understood  that  none 
prevail  in  the  South.  The  use  of  the  differential  is  almost  ex- 
clusively confined  to  trunk-line  territory  or  to  rates  made  by 
combinations  of  those  in  that  territory  which  carry  the  trunk-line 
differential.  The  conditions  there  are  such,  perhaps,  as  to  empha- 
size more  strongly  than  elsewhere  the  necessity  for  some  expedi- 
ent of  this  kind. 

It  is  evident  that  in  all  the  great  extent  of  country  where  there 
is  no  differential  there  must  be  at  many  competitive  points  and 
between  many  competing  lines  disadvantages  and  disabilities 
which  are  not  equalized.  This  must  be  true  between  the  trans- 
continental lines  themselves.  Both  the  general  passenger  agent 
of  the  Northern  Pacific  and  Mr.  McNicoll  of  the  Canadian  Paci- 
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fie  stated  that  in  their  opinion  the  Great  Northern  could  not, 
under  present  conditions,  obtain  an  equal  proportion  of  passenger 
travel  with  the  Northern  Pacific  at  the  same  rate,  and  yet  the 
Great  Northern  asks  for  no  differential.  The  same  thing  must 
be  true  of  other  lines  at  other  points,  yet  all  these  lines  have 
agreed  not  to  ask  a  diflFerential. 

Now,  under  these  circumstances  we  do  not  think  that  a  single 
line,  whether  it  be  American  or  Canadian,  ought  to  insist  upon 
the  introduction  of  the  diflFerential  into  this  territory,  unless  it 
plainly  appears  that  under  the  application  of  the  present  rule  that 
line  is  at  a  clear  and  manifest  disadvantage. 

This  we  think  should  be  true  of  an  American  line,  and  all  the 
more  is  it  true  of  the  Canadian  Pacific.  That  road  is  eminentlv 
a  Canadian  institution.  It  was  built  largely  by  government  aid 
and  for  government  purposes.  It  operates,  to  be  sure,  many  hun- 
dreds of  miles  in  the  United  States,  but  the  traffic  in  question 
passes  throughout  almost  the  entire  distance  over  the  Canadian 
line.  We  are  satisfied  that,  if  this  Canadian  corporation  comes 
into  the  United  States  to  compete  for  traffic  between  points  in  the 
United  States,  it  should  be  content  to  operate  upon  the  same 
terms  with  its  American  competitors,  unless  those  terms  are 
clearly  unjust  and  unreasonable.  It  ought  not  to  come  into  this 
territory  and  insist  upon  a  diflferent  order  of  things  than  it  finds 
here,  unless  it  makes  its  title  to  that  demand  clear  beyond  all 
question.  By  so  doing  it  becomes  a  disturber  of  rates  and  of  the 
railroad  situation. 

In  considering  this  diflferential  question  we  have  necessarily  re- 
lied upon  the  testimony,  which  is  not  altogether  satisfactory.  It 
is  quite  possible  that  some  material  fact  may  have  been  omitted 
from  that  testimony  and  not  therefore  considered  by  us.  Once 
conceding  the  principle  of  the  differential,  probably  the  only  sat- 
isfactory test  of  its  justice  is  its  actual  results  and  nothing  mater- 
ial of  that  kind  aj)peared  in  the  present  cjise.  It  seemed  to  us, 
however,  upon  the  case  as  made,  that  no  differential  whatever 
ought  to  be  introduced  into  this  territory  in  favor  of  the  Cana- 
dian Pacific,  and  upon  that  point  we  have  felt  very  little  hesitation. 

It  would  seem,  however,  that  it  should  be  entitled  to  make  as 
low  a  rate  as  is  made  bv  anv  American  line,  and  attention  is  called 
to  the  fact  that  under  the  operation  of  the  trunk-line  differentials 
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this  would  not  be  true  of  fares  from  New  York  if  the  present 
differential  of  the  Canadian  Pacific  were  abolished. 

The  New  York  Central  is  what  is  called  a  standard  road,  and 
under  the  rules  of  the  Joint  Traffic  Association  it  must  charge  for 
a  ticket  between  New  York  and  Chicago  $3  more  than  certain 
other  of  the  lines  between  those  points.  This  enters  into  the  rate 
beyond  Chicago  which  is  made  by  certain  additions  to  the  Chicago 
rate.  No  lower  rate  can  be  made  than  by  the  way  of  Chicago. 
The  Canadian  Pacific  forms  its  connection  between  New  York 
and  Montreal  via  the  New  York  Central,  and  while  there  are 
other  possible  routes  by  differential  lines  between  these  points, 
there  is  no  other  practical  route.  The  result  is  that  the  fare  by 
this  line  between  New  York  and  Seattle  would  apparently  be  $3 
more  than  by  some  other  lines,  although  the  passenger  only  passes 
over  the  New  York  Central  as  far  as  Albany,  and  the  fact  that 
he  leaves  New  York  by  that  line  would  probably  be  of  very  little 
consequence  in  determining  the  trans-continental  route.  It  seems 
to  us  that  this  apparent  inequality  should  be  corrected. 

The  idea  above  suggested  that  the  Canadian  road  should  not 
ask  a  differential  in  competing  for  traffic  between  points  in  the 
United  States  applies  with  equal  force  to  the  converse  of  the 
proposition. 

On  the  16th  day  of  February,  1898,  upon  the  petition  of  the 
Grand  Trunk  Railwav  of  Canada  and  certain  of  its  American  con- 
nectionfe  we  granted  a  suspension  of  the  fourth  section  for  the 
purpose  of  allowing  these  lines  to  meet  the  competition  of  the 
Canadian  Pacific  between  the  Provinces  of  Ontario  and  Quebec 
upon  the  one  hand  and  Manitoba  upon  the  other.  The  distance 
from  Montreal  to  Winnipeg  by  the  Canadian  Pacific  is  more  than 
300  miles  shorter  than  by  the  American  lines,  and  the  business 
which  moves  between  those  points  is  almost  wholly  that  originat- 
ing and  ending  in  Canada.  While  the  American  line  should  have 
the  same  right  to  compete  for  this  business  that  the  Canadian  Pa- 
cific has  to  compete  for  American  business  it  is  doubtful  whether 
they  should  be  granted  anything  in  the  way  of  an  immunity  to 
enable  them  to  do  so.  The  suspension  of  the  fourth  section  would 
seem  to  be  of  this  nature.  The  American  lines  allege  that  they 
have  a  large  intermediate  business,  whereas  the  Canadian  Pacific 
has  very  little.     But  the  existence  of  tlds  intermediate  business 
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can  hardly  be  termed  a  disability.  The  reason  for  the  slower  time 
of  the  Canadian  Pacific  is  alleo^ed  to  be  the  want  of  intermediate 
business.  If  that  company  is  denied  any  benefit  in  one  case  from 
the  want  of  it,  it  certainly  should  be  put  under  no  disadvantage 
in  the  other  case  from  the  same  source.  It  is  perhaps  fair,  so  long 
as  the  Canadian  Pacific  observes  in  the  making  of  its  rates  the 
rule  of  the  fourth  section,  that  its  American  competitors  shall  be 
obliged  to  do  the  same.  This  of  course  refers  to  a  real  observ- 
ance of  that  rule,  not  to  its  observance  in  particular  cases  where 
circumstances  render  it  desirable,  and  to  normal  conditions  and 
comi>ensatory  rates,  not  a  state  of  warfare. 

Substantially  the  same  observation  applies  to  the  susixjnsion  of 
the  fourth  section  in  respect  to  the  Kootenai  District.  That  traf- 
fic moves  largely,  although  not  entirely,  between  points  in  Canada, 
and  if  the  American  lines  are  to  compete  for  it  they  should  per- 
haps compete  under  whatever  limitations  the  law  imposes. 

The  order  of  February  24,  1S98,  susjxinding  the  operation  of 
the  fourth  section,  was  put  partly  ujwn  the  ground  that  the  Cana- 
dian Pacific  was  in  violation  of  the  ])ro visions  of  the  Interstate 
Commerce  Law  in  making  nites  without  the  consent  of  the  initial 
line.  The  tariff  then  filed  by  the  Canadian  Pacific  quoted  rates 
from  all  New  England,  from  New  York  and  from  some  other 
territory  in  the  United  States.  The  testimony  before  us  then 
showed  that  the  method  of  the  Canadian  Pacific  was  to  purchase 
local  tickets  to  junction  points  with  its  own  line,  as  described  in 
that  opinion,  and  this  was  said  to  be  illegal. 

Upon  the  present  hearing  it  developed  that  from  Now  England 
points  the  rate  is  now  cpioted  by  the  initial  line  so  that  the  objec- 
tion with  reference  to  that  section  has  been  removed.  The  rep- 
resentiitive  of  the  Canadian  Pacific  testified  that  his  company 
handled  practically  no  business  in  New  York  and  contiguous  ter- 
ritory save  from  points  upon  the  New  York  Central.  That  lino 
has  declined  to  file  a  reduced  tariff,  but  apparently  the  operations 
of  the  Canadian  Pacific  are  conducted  with  its  full  knowledge  and 
assent.  U'nder  the  normal  rate  it  ap])eared  that  the  New  York 
Central  received  for  its  division  a  less  sum  than  its  full  local  fare 
from  New  York  to  Montreal.  It  now  furnishes  the  Canadian 
Pacific  with  its  local  tickets  to  be  used  in  ticketing  passengers 
from  New  York  to  Montreal,  and  thence  via  the  Canadian  Pa- 
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cific  to  destination.  Upon  this  ticket  and  the  ticket  of  the  Cana- 
dian Pacific  it  checks  baggage  through  from  New  York  to  desti- 
nation. It  does  not  receive  for  its  local  ticket  the  price  of  its  full 
local  fare  between  New  York  and  Montreal,  but  receives  now  the 
same  sum  which  it  had  formerly  received  by  way  of  its  division. 
This  seems  to  constitute  a  joint  arrangement  between  the  two 
companies  for  transportation  by  that  line.  Just  what  the  legal 
quality  of  that  arrangement  may  be  we  do  not  attempt  to  decide, 
but  clearly  it  is  not  a  case  where  the  Canadian  Pacific  invades  the 
territory  of  the  initial  road  without  its  consent,  and  purchases 
business  in  the  manner  detailed  in  the  original  case. 

The  action  of  the  Canadian  Pacific  in  ticketing  to  and  from 
Pacific  coast  points  appears  to  have  been  with  the  consent  of  the 
lines  interested  there  under  the  arrangements  existing  before  the 
reduction  in  rates.  It  would  seem,  therefore,  that  at  the  present 
time  the  actual  violations  of  law  in  that  respect  are  very  much 
less  extensive  than  it  was  supposed  they  were  then.  While  this 
does  not  lead  to  any  reconsideration  of  the  conclusions  formerly 
reached,  it  has  an  important  bearing  upon  the  suggestion  of  the 
American  lines,  that,  in  view  of  the  contumacy  of  the  Canadian 
road  in  this  respect,  certain  retaliatory  measures  ought  to  be 
adopted. 

Both  the  representatives  of  the  American  lines  and  of  the 
Canadian  Pacific  have  applied  to  this  Commission  with  the  request 
and  in  the  hope  that  some  measures  might  be  taken  by  it  which 
would  relieve  the  unfortunate  situation.  Apparently  the  Com- 
mission has  no  power  to  afford  such  relief.  It  cannot  allow  or 
disallow  the  differential  in  dispute.  It  has  investigated  this 
question  for  the  reasons  indicated  in  the  foregoing  opinion,  and 
would  deem  it  extremely  fortunate  if  the  conclusions  reached 
might  be  made  the  basis  of  an  early  adjustment  of  the  matters  in 
difference. 

It  must  be  distinctly  understood,  however,  that  we  do  not 
recommend  the  settlement  of  this  controversy  by  the  making  of 
any  agreement,  involving  arbitration  or  otherwise,  which  is  in 
violation  of  the  Anti-Trust  Law,  as  interpreted  by  the  Supreme 
Court  of  the  United  States. 

Such  features  of  the  past  or  future  history  of  this  controversy 
as  may  in  our  judgment  render  appropriate  any  statement  or  rec- 


92  INTERSTATE   COMMERCE   REPORTS. 

onimendation  to  Congress  will  be  presented  in  our  annual  report 
to  that  body.  So  far  as  our  official  action  can  aflFect  the  matter, 
we  conclude  that  we  ought  not  at  present  to  rescind  the  suspen- 
sion orders  heretofore  made ;  but  if  the  Canadian  Pacific  should 
waive  its  claim  to  the  diflFerential,  in  accordance  with  the  views 
above  expressed,  it  miglit  become  our  duty  to  revoke  the  permis- 
sion granted  b}*  those  orders. 


PHILUPS.  BAILEY  *  C 

PHILLIPS,  BAILEY  &  CO.;  Steattou,  Seat  &  Stratton; 
Cheek,  Webb  &  Co.;  Orr,  Hume  &  Co.;  R,  F.  Weakley 
&  Co.;  Oke,  Jackson  &  Co.;  J.  Cooney  &  Co.;  Jackson, 
Mathews  &  Harris;  Kirkpatriok  &  Co. 


LOUISVILLE  &  NASHVILLE  RAILROAD  COMP.VNY; 
New  Orleans  &  Northeastern  Railroad  Company;  Ala- 
bama Great  Southekn  Railroad  Company  ;  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company,  and 

S,  M.  Felton,  the  Receiver  thereof;  Nashville,  Chatta- 
wooGA  ife  St.  Lodis  Railway  Comi-any;  Illinois  Central 
Railroad  Comfahy;  Chesapeake,  Ohio  &  Southwestern 
Railboad  Company,  and  John  Nichols  and  St,  John 
Boyle,  tlie  Receivers  thereof ;  Socthebn  Railway  Company. 


Where  carriers  exnct  higher  rales  for  a  shorter  than  &  longer  haul  over  Ihe 
iBme  line  in  the  same  direclion.  the  shorter  haul  heing  Included  within 
the  longer,  they  are  amenable,  not  ooly  under  section  4,  but  alao  under 
sectiona  1  and  3,  of  the  Act  to  Regulate  Commerce. 

Where  the  mercliaots  of  two  localities  compete  for  business  in  the  same 
territory,  discrtmiuation  in  rales  in  favor  of  the  ooo  and  against  the  other 
locality  necessarily  gives  the  former  an  advantage  and  works  a  prejudice 
to  tlie  latter  in  thai  compelition. 

The  exaction  of  an  high  rates  for  a  shorter  haul  aa  for  a  longer  haul  over 
the  same  line  in  the  same  direction,  the  shorter  haul  being  included  within 
the  longer,  is  itself  a  discrimination,  and,  if  not  juatifled  by  a  substantial 
dissimilarity  of  circumstances  and  conditions,  is  an  unjuit  discriroination. 
In  respect  to  competition  as  justifying  discrimination,  the  Supreme  Court 
of  the  United  States  lias  only  gone  to  the  extent  of  holding  thai  it  "  may 
IR  aome  eatai "  be  such  as,  "  having  due  regard  to  the  interenU  of  the  ptiblie 
and  of  tlie  carrier,  oughl  justly  to  have  effect  upon  rales,"  and  that  "the 
merefaet  of  eompeliiion,  no  matter  what  its  character  or  extent,"  does  not 
■■oecessariiy  relieve  carriers  from  the  restraints  of  the  3d  and  4th  sections" 
of  tlie  Act  to  Regulate  Commerce.     Intemtale  Commerce  Commiuioa  v.  I 

Alabama  Midland  R.  Co.  lOS  U.  S.  164,  1Q7.  43  L.  ed.  422,  42S.  I 

The  Supreme  Court  of  the  United  Stales,  while  denying  power  in  the 
Interstate  Commerce  Commission  to  enforce  the  provision  of  section  1  of 
the  Act  to  Kegulale  Commerce,— namely,  that  all  rale  charges  "  shall  lie 
reasonable  and  just," — hy  orders  prescribing  reasonable  nmximum  rates, 
expressly  recognizes  the  authority  and  duty  of  the  Commission  to  enforce 
sections  3,  3,  and  4  of  the  Act.  Interttate  Commerce  COmmimon  v.  Cincin- 
nati. N.  0.  it  T.  P.  n.  Co.  167  U.  S,  506.  42  L,  ed.  256, 
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6.  The  burden  is  apon  the  carrier  in  all  cases  where  a  departure  from  the  rule 
of  the  law  is  proved,  to  show  clearly  that  this  departure  is  justified.  It  is 
not  sufficient  to  raise  a  mere  doubt.  '*  Where  the  matter  is  not  clear,  the 
object  and  policy  of  the  law  should  prevail/*  Miuouri  P,  R.  Co.  v.  Texa9 
<fc  P.  R,  Co.  81  Fed.  Rep.  862,  4  Inters.  Com.  Rep.  484. 

7.  '*  Whether  the  circumstances  and  conditions  of  carriage  have  been  sub- 
stantially similar  or  otherwise  are  questions  of  fact  depending  on  the  maUers 
proved  in  each  case."  Interstate  Commerce  Commission  v.  Alabama  Midland 
R.  Co.  168  U.  8.  170,  42  L.  ed.  424;  Missouri  P.  R.  Co.  v.  Texas  d  P.  R 
Co.  81  Fed.  Rep.  862.  4  Inters.  Com.  Rep.  484. 

8.  While  it  may  be  in  this  case  that  as  high  rates  on  sugar  and  molassee  for 
the  shorter  haul  from  New  Orleans  to  Nashville  than  for  the  longer  liauls 
to  Louisville  are  justified,  the  evidence  does  not  show  such  a  substantial 
dissimilarity  of  circumstances  and  conditions  as  will  authorize  higher  ratea 
on  such  transportation  to  Nashville  than  are  charged  to  Louisville. 

Stokes  i&  Stokes,  for  the  coniplainantfi. 
£d,  Baxter,  for  the  defendants. 

Report  and  Opinion  of  the  Commission. 

Clements,   Commissioner: 

The  complaint  in  tliis  case  is  made  by  certain  wholesale  grocers 
and  8hij>j>er8  en^a^^ed  in  business  at  Nashville,  Tennessee,  and 
relates  to  rates  on  sugar  and  molasses  from  New  Orleans  to 
Nashville  and  to  Ix)ui8ville,  Kentucky,  which  were  in  force  at 
the  date  of  the  filing  of  the  complaint,  February  28,  1895. 

It  is  alleged,  ^p*rs(,  in  substance,  that,  where  the  transportation 
is  from  New  Orleans  to  Nashville  and  through  Nashville  to 
f^uisville,  the  rates  in  question  are  in  violation  of  the  ''long  and 
short  haul  rule"  of  section  4  of  the  Act  to  Regulate  Commerce, 
which  forbids  the  charging  or  receiving  "any  greater  compensa- 
tion in  the  Jiggregate  for  the  trans|K)rtation  of  passengers  or  like 
kind  of  pro]x;rty,  under  substantially  similar  circumstances  and 
conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  wime  direction,  the  shorter  being  included  within  the 
longer  disUmce.'' 

It  is  alleged,  secondly,  "that  merchants  and  dealers  of  the 
cities  of  Nashville  and  Ixiuisville,  which  are  situate  185  miles 
apart,  comjHJte  for  the  wholesale  trade  of  localities  in  the  inter- 
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vening  and  adjacent  territory,  and  this  is  especially  true  of  the 
traffic  in  sugar  and  molasses,  which,  being  staple  articles  of 
household  use,  have  long  been  sold  at  low  prices  and  on  extremely 
close  margins  of  profit  to  the  refiner  and  manufacturer,  the 
wholesale  jobber  and  the  retail  merchants ;"  and  "that  the  rates 
on  sugar  and  molasses  complained  of  [which  are  higher  to  Nash- 
ville than  to  Louisville]  give  undue  and  unreasonable  preference 
and  advantage  to  merchants  and  dealers  at  Louisville  and  the 
traffic  in  sugar  and  molasses  to  and  from  Louisville,  and  subject 
complainants  and  others  engaged  in  business  at  Nashville,  and 
the  traffic  in  sugar  and  molasses  to  and  from  Nashville,  to  undue 
and  unreasonable  prejudice  and  disadvantage,  in  violation  of  the 
provisions  of  section  3  of  the  Act  to  Regulate  Commerce ;"  and, 
in  fact,  "that  any  rates  on  sugar  or  molasses  from  New  Orleans 
to  Nashville  which  are  as  high  as  rates  contemporaneously  in 
force  on  such  commodities  from  New  Orleans  to  Louisville  do, 
in  view  of  the  nearer  and  more  favorable  location  of  Nashville, 
and  the  less  cost  to  the  defendants  of  transporting  shipments  of 
such  commodities  from  New  Orleans  to  Nashville  than  to  Louis- 
ville, constitute  an  undue  and  unreasonable  preference  and 
advantage  to  merchants  and  dealers  at  Louisville,  and  subject 
complainants  and  others  doing  business  at  Nashville  to  undue  and 
unreasonable  prejudice  and  disadvantage,  in  violation  of  said 
section  3  of  said  Act." 

It  is  alleged,  thirdly^  that  the  rates  complained  of  to  Nashville 
are  in  violation  of  section  1  of  the  Act  to  Regulate  Commerce, 
which  provides  that  "all  charges  made  for  any  service  rendered 
or  to  be  rendered  in  tlie  transportation  of  passengers  or  property" 
by  carriers  subject  to  the  Act  to  Regulate  Commerce  "shall  be 
reasonable  and  just,"  and  which  prohibits  and  declares  unlawful 
''every  unjust  and  unreasonable  charge  for  such  service."  It  is 
averred,  in  this  connection,  that  the  Nashville  rates  are  shown  to 
be  unjust  and  unreasonable  by  a  comparison  of  them  with  the 
lower  rates  for  the  longer  haul  through  Nashville  to  Louisville, 
and  by  a  comparison  of  them  with  the  rates  charged  by  the 
defendants  from  New  Orleans  "to  other  points  reached  by  their 
various  lines." 

It  is  alleged,  fourthly^  "that  defendants  by  charging  less  for 
the  carriage  of  sugar  and  molasses  from  New  Orleans  to  Louis- 
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ville  than  from  New  Orleans  to  Nashville  violate  the  provisions 
of  section  2  of  the  Act  to  Regulate  Commerce  ...  in  that 
they,  the  said  defendants,  do  charge  the  said  shippers,  consignees, 
and  dealers  at  Louisville  a  less  sum  for  rendering  unto  them  a 
like  and  contemporaneous,  and  eve?i  greater,  service  in  the  trans- 
portation aforesaid." 

This  charge  of  a  violation  of  section  2  of  the  law  may  here  be 
disposed  of  by  reference  to  the  decision  of  the  Supl^me  Court  of 
the  United  States  in  the  case  of  Wight  v.  United  States,  167  U. 
S.  518,  42  L.  ed.  260,  in  which  it  is  held  that  "it  was  the  purpose 
of  the  section  [section  2]  to  enforce  equality  l>etween  shippers,  and 
it  prohibits  any  rebate  or  device  by  which  two  shippers,  shipping 
over  the  same  line,  the  same  distance  under  the  same  circum- 
stances of  carriage,  are  compelled  to  pay  different  prices  there- 
for/' 

All  the  defendants  filed  answers.  The  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company  (by  S.  M.  Felton,  receiver), 
the  Alabama  (Ireat  Southern  Railroad  Company,  and  the  New 
Orleans  &  Northeastern  Railroad  Company,  which  roads  form- 
erly constituted  what  was  known  as  the  "Queen  &  Crescent" 
route  or  system,  extending  from  Cincinnati  via  Chattanooga, 
Birmingham  and  Meridian  to  New  Orleans,  filed  scjmrate  but 
substimtially  the  same  answers.  They  deny  that  they  "have 
establislied  or  put  in  force  tlie  rates  complained  of,  or  any  other 
nites,  from  New  Orleans  to  XasliviUc,  and  that  they  have  par- 
ticipated or  taken  part  in,  or  are  otherwise  concerned  in,  the 
making  or  enforcement  of  sjiid  mtesf'  but  admit  "that  they 
participated  in  rates  from  New  Orle^ms  to  Louisville,  over  the 
lines  of  tlie  New  Orleans  &  Northeastern  Railroad  Company, 
the  Alabama  (treat  Southern  Railnwul  Company,  the  Cincinnati, 
New  Orleans  A:  Texas  Pac*ific  Railway  Company,  and  the  South- 
ern Iliiilway  (yompany  in  Kentucky,  which  nites  are  the  same  as 
those  averred  in  the  complaint  to  be  the  established  rates  from  New 
Orleans  to  Louisville.''  Thev  denv,  however,  that  the  said  rates 
participated  in  by  them  from  New  Orleans  to  I^uisville  "consti- 
tute or  are  an  undue  or  an  unreasonable  preference  by  them  in 
favor  of  Ix)uisviIIe,  or  an  undue  or  unreasonable  discrimina- 
tion by  them  against  Nashville,  for  the   reason  that  they  do  not 
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participate  aod  have  no  interest  in  any  rates  from  New  Orleans 
to  Nashville." 

These  tliree  defendants  also  state  "tbat  the  line  extending 
from  New  Orleans  to  Nashville  over  the  roads  of  the  New  Or- 
leans &  Northeastern  llaiiroad  Company,  the  Alabama  Great 
So  nth  em  Railroad  Company  and  the  Louiavillo  &  Nash- 
ville Railroad  Company,  is  the  shortest  line  by  rail  from 
New  Orleans  to  Nashville.  The  Cincinnati,  New  Orleans  & 
Texas  Pacific  Company  alleges,  however,  that  its  road  forms  no 
portion  of  tliat  short  line,  and  the  Alabama  Great  Southern  Rail- 
road Company,  and  the  New  Orleans  &  Northeastern  Railroad 
Company  allege  tbat  while  they  form  portions  of  that  short  line, 
"  no  goods  are  transported  over  said  combined  "  (short)  "  line  be- 
tween said  points  in  eitlier  direction,  inasmuch  as  the  Lonisville 
&  Nashville  Railroad  Company  is  the  owner  of  a  line  of  railway 
extending  from  Nashville  to  New  Orleans,  and  goods  shipped 
from  New  Orleans  to  Nashville,  or  from  Nashville  to  New  Or- 
leans, over  any  portion  of  said  line  of  the  Lonisville  &  Nashville 
Railroad  Company  are  required  by  said  company  to  be  carried 
over  the  whole  of  said  line." 

The  niiiiois  Central  Railroad  Company  avers  that  "shipments 
from  New  Orleans  to  Louisville  via  the  Illinois  Central  Railroad 
do  not  traverse  the  same  Hue  as  sbipments^om  New  Orleans  to 
Nashville,  and  the  shorter  line,  there foreH^not  be  said  to  be  iu- 
claded  in  the  longer;"  and  also,  that  the  higher  rates  on  sugar 
and  molasses  from  New  Orleans  to  Nashville  than  to  Louisville 
were  "made  necessary  by  the  active  and  direct  river  competition 
of  boats  which  transport  these  products  from  New  Orleans  to 
LoDieville  at  lower  rates. " 

The  Chesapeake,  Ohio  &  Southwestern  Railroad  Company, 
(and  John  Echols  and  St.  John  Boyle,  receivers  of  said  company) 
allege  that  the  line  of  that  road  "  begins  at  Louisville  and  extends 
to  Memphis,  and  has  connections  by  rail  at  Memphis  and  else- 
where for  the  shipment  or  continuous  transportation  of  freight, 
including  the  transportation  of  sugar  aod  molasses  between  New 
Orleans  and  Lonisville,  but  has  no  connections  or  rates  between 
New  Orleans  and  Nashville,  and  makes  and  joins  in  no  rate  of  any 
kind  between  these  latter  points."  It  further  avers  that  "be- 
tween Louisville  and  New  Orleans,  aside  from  transportation  by 
8  Itmaa.  Com.  7 
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rail,  there  is  active  and  direct  river  competition,  that  the  prevail- 
ing^ rates  are  not  unreasonable  or  unjust,  and  that  in  the  ratee 
charged  by  it  l)etween  Louisville  and  New  Orleans,  it  has  in  no 
manner  violated  section  1  or  any  other  section  or  part  of  the  Act 
to  Regulate  Commerce. " 

The  Nashville,  Chattanooga  &  St.  Louis  Railway  Company  de- 
nies that  "  any  freight  or  traffic  from  New  Orleans  to  Louisville 
passes  over  any  portion  of  its  line,"  and  alleges  "  that  the  rate 
from  New  Orleans  to  both  Nashville  and  Louisville  are  made  bv 
the  initial  lines  at  New  Orleans,  and  therefore,  it  has  not  put  into 
effect  or  established  over  its  line  the  rates  or  charges  complained 
of. "  It  further  denies  the  allegations  of  the  complaint  which 
charge  it  with  "  unlawful  discrimination  or  other  violations  of 
any  kind  of  the  Act  to  Regulate  Commerce." 

The  Louisville  &  Nashville  road  admits  that,  "in  the  trans- 
portation of  property  from  New  Orleans  to  Nashville  and  Louis- 
ville by  its  line  or  route,  the  transportation  to  Ix)uisville  is  over  a 
distance  which  is  185  miles  longer  than  the  distance  from  New 
Orleans  to  Nashville ;  that  the  transportation  to  both  Louisville 
and  Nashville  is  over  the  same  line  in  the  same  direction,  and 
that  the  shorter  distance  to  Nashville  is  included  in  the  longer 
distance  to  Louisville;"  that  the  Louisville  &  Nashville  Railroad 
Company's  ''  line  or  route  is  the  only  one  which  engages  in  the 
transportation  of  freight  from  New  Orleans  through  Nashville 
to  Louisville;"  and  that  the  Louisville  &  Nashville  Railroad 
Company  ''  docs  not  join  with  the  New  (Orleans  &  Northeastern 
Railroad  Company,  or  with  the  Alabama  (ireat  Southern  Rail- 
road Comi)any,  in  making  through  rates,  or  in  fonning  through 
routes,  from  New  Orleans  to  Louisville. " 

It  further  admits  '*  that  merchants  and  dealers  of  the  cities  of 
Nashville  and  Louisville  compete  for  the  wholesale  trade  of  lo- 
calities in  the  intervening  and  adjacent  territory,  and  that  such 
competition  exists  in  the  traffic  in  sugar  and  molasses,  which,  l)eing 
staple  articles  of  household  use,  have  long  been  sold  at  low  prices 
and  on  extremely  close  margins  of  profit  to  the  refiner  and  manu- 
facturer, the  wholesale  jobber  and  the  retail  merchants. '' 

It  denies  that  the  rates  charged  by  it  to  Nashville  and  to  I»uig- 
ville  are  in  violation  of  either  sections  1,  2,  8  or  4  of  the  Act  to 
Regulate  Commerce,  and  alleges  that  *'  the  transportation  service 
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from  New  OHeans  to  Louisville  is  conducted  under  sithataniiaUy 
dissimilar  ciroiitnstancee  and  conditions  from  tlie  transportation 
service  which  is  conducted  from  New  Orleans  to  NashviUe,"  and 
that  '"such  discrimination  as  may  exist  in  favor  of  Louisville  aa 
compared  with  Nashville  is  solely  the  result  of  competitive  cir- 
camstaiices  and  conditions  which  prevail  at  Louisville  and  do  not 
prevail  at  Nashville. '' 

Facts. 

The  case  was  considered  by  the  Commission  on  testimony 
taken  at  Nashville,  April  26,  1S97.  The  following  are  fonnd  to 
be  the  material  facts: 

L  The  Louisville  &  Nashville  Railroad  Company  is  the  only 
one  of  the  defendants  that  has  a  continuous  line  over  its  own  rails 
from  New  Orleans  to  Nashville  and  on  through  Nashville  to 
Louisville.  The  distance  by  the  Louisville  &  Nashville  road  to 
Nashville  is  626  miles,  and  through  Nashville  to  Louisville  811 
miles,  Louisville  being  the  longer  distance  point  by  185  miles. 
The  other  defendants  do  not  transport  freight  from  New  Orleans 
throagh  Nashville  to  Louisville. 

The  Illinois  Central  Railroad  Company  participates  in  the 
transportation  of  traffic  from  New  Orleans  both  to  Nashville  and 
to  Louisville,  but  not  through  Nashville  to  Louisville.  It  trans- 
ports traffic  destined  to  Nashville  from  New  Orleans  to  Martin 
or  Jackson,  whence  it  is  carried  over  the  Nashville,  Chattanooga 
&  St,  Louis  road  to  Nashville,  and  it  transports  traftic  destined 
to  Louisville  from  New  Orleans  to  Memphis,  and  thence  over  the 
Chesapeake,  Ohio  tfe  Southwestern  road  (which  latter  road  it  has 
acquired)  to  Louisville.  This  trausportation  of  sugar  and  molasses 
to  Nashville  and  to  Louisville  is  under  the  rates  complained  of  iu 
thia  case. 

It  does  not  appear  that  any  of  the  other  defendants  participate 
in  the  transportation  of  sugar  and  molasses  from  New  Orleans  to 
Nashville  alone,  or  from  New  Orleans  to  both  Nashville  and 
Louisville.  They,  so  far  as  the  proof  and  the  averments  of  their 
answers  go  to  show,  transport  traffic  from  New  Orleans  to  Louis- 
ville alone. 

2.  The  short  line  from  New  Orleans  to  Nashville  is  over  the 
New  Orleans  &  Northeastern  road  from  New  Orleans  to  Merid- 
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ian,  196  miles,  thence  over  the  Alabama  Great  Southern  road  to 
Birminorham,  153  miles,  and  thence  over  the  Louisville  &  Nash- 
ville road  to  Nashville,  208  miles,  making  a  total  distance  of  557 
miles.  The  short  lino  from  New  Orleans  to  Louisville  is  over 
the  New  Orleans  &  Northeastern  road  from  New  Orleans  to 
Meridian,  196  miles,  thence  over  the  Alabama  Great  Southern 
road  to  Birmingham,  153  miles,  and  thence  over  the  Ix)uisville  & 
Nashville  road  to  Ix)ui8ville,  394  miles,  making  a  total  distance  of 
743  miles.  The  excess  of  tlie  short  line  distance  to  Louisville 
over  the  short  line  distance  to  Nashville  is  thus  seen  to  be  186 
miles. 

3.  The  principal  rail  carriers  which  compete  for  the  carriage 
of  sugar  and  molasses  from  New  Orleans  to  Nashville  are  the 
Louisville  A:  Nashville  llailroad  Company,  the  Illinois  Central 
llailroad  Company,  and,  in  connection  with  the  latter,  the  Nash- 
ville, Chattanooga  &  St.  Louis  Ilailway  Company.  The  traflSc 
may  also  Ihj  transported  from  New  Orleans  to  Nashville  by  lines 
composed  of  several  other  carriers,  as,  for  example,  by  the  line 
over  the  New  Orleans  A:  Northeastern  road  to  Meridian,  thence 
over  the  Alabama  Great  Southern  road  to  Birmingham,  and  from 
Birmingham  over  the  Louisville  tfe  Nashville  road  to  Nashville, 
or  from  Meridian  over  the  Alabama  Great  Southern  road  to 
Chattanooga,  and  thence  over  the  Nashville,  Chattanooga  &  St, 
Louis  road  to  Nashville. 

The  principal  rail  carriers  which  comj>ete  for  the  carriage  of 
sugjir  and  molasses  from  New  Orleans  to  I>ouisville  are  the  I»ui8- 
ville  &  Nashville  Railroad  Conipany,  the  Illinois  Central  Railroad 
Company  and  the  New  Orleans  A:  Northeastern  Railroad  Company. 
Lines  composed  of  other  carriers  are  also  practicable  from  New 
Orleans  to  Louisville,  as,  for  example,  the  line  made  up  of  the  New 
Orleans  A:  Northeastern  road  to  Meridian,  the  Alabama  Great 
Southern  road  from  Meridian  to  ('hattanooga,  the  Cincinnati 
Southern  (C.  N.  O.  &  T.  P.  Ry.)  from  ('hattanooga  to  Bergin, 
and  the  Louisville  Southern  from  Bergin  to  Louisville. 

4.  There  is  a  water  route  by  the  Mississippi,  Ohio,  and  Cam- 
berland  rivers  from  New  Orleans  to  Nashville,  and  also  by  the 
Mississippi  and  Ohio  rivers  from  New  Orleans  to  I^uisville. 

Prior  to  the  building  of  the  rail  lines  to  Nashville,  transporta- 
tion from  New   Orleans  to  Nashville  was   bv  the  river  route. 
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For  two  or  three  years  before  the  hearing  (which  was  had  in 
April,  1897),  there  had  been  no  shipments  of  sugar  and  molasses 
by  river  to  Nashville.  Such  shipments  had  been  previously 
made. 

When  traffic  is  carried  by  river  from  New  Orleans  to  Nash- 
ville, it  is  transferred  from  one  boat  to  another  at  Paducah  on 
tlie  Ohio  River.  There  is  one  line  of  boats  from  Paducah  to 
Nashville  which  is  operated  about  six  months  in  the  year  and 
makes  one  round  trip  a  week. 

The  regular  river  rate  on  sugar  from  New  Orleans  to  Nash- 
ville, made  up  uf  the  rate  to  Paducah  and  the  rate  thence  to 
Nashville,  appears  to  have  been  about  18  cts.  per  100  lbs.  being 
about  the  same  as  the  rail  rate.  A  rate  of  15  cents  per  100  lbs. 
was  obtainable  and  was  charged  on  large  shipments — for  example, 
shipments  of  500  or  1,000  barrels — but  on  shipments  of  100  bar- 
rels (small  shipments),  the  testimony  tends  to  show  this  rate  was 
not  available.  Notwithstanding  the  rail  rate  was  18  cts.  and  a 
river  rate  of  15  cts.  was  obtainable  as  above  stated,  transportation 
by  rail  was  preferred  because  of  the  great  consumption  of  time 
by  the  river  route  and  because  shipments  by  rail  were  carried 
through  without  transfer.  A  boat  line,  the  Cincinnati  &  New 
Orleans  Packet  Company,  plies  between  New  Orleans  and  Cin- 
cinnati. The  boats  of  this  line,  three  in  number,  transport  traffic 
between  New  Orleans  and  Louisville.  Their  cargoes,  as  a  gen- 
eral rule,  are  carried  through  to  Louisville  without  transfer  en 
route. 

It  does  not  appear  what  are  the  river  rates  on  sugar  and  mo- 
lasses from  New  Orleans  to  Louisville,  or  whether  those  com- 
modities are,  since  the  establishment  of  the  rail  lines,  transported 
from  New  Orleans  to  Louisville  by  river  to  any,  and,  if  so,  what, 
extent. 

The  general  freight  agent  of  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company  (George  W.  Knox)  testified  that  "  at 
Nashville"  river  transportation  "  is  directly  in  competition  with 
his  road"  and  that  he  "  endeavors  to  keep  up  with  it."  The  same 
witness  stated  as  "  hearsay"  that  he  "  had  understood  in  a  gen- 
eral way  that  there  had  been  some  very  savage  competition  at 
Louisville  between  the  railroads  on  the  one  hand  and  the  boats  on 
the  other ;"  that  he  thought  "  they  got  into  a  war ;"  and  that  he 
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had  "  heard  that  one  of  the  rail  lines  from  New  Orleans  to  Louis- 
ville was  not  maintainiog  the  tariff,  which  at  that  time  was  13 
cts."  There  is  no  competent  evidence  in  the  record  expressly 
relating  to  river  competition  in  the  transportation  of  sugar  or 
molasses  from  New  Orleans  to  Louisville.  The  defendants,  al- 
though relying  in  part  upon  river  competition,  introduced  no  tes- 
timony bearing  upon  it,  except  such  as  is  hereinbefore  set  forth. 
We  are  left  to  infer  such  competition  from  the  bare  fact  that 
there  is  a  line  of  boats  plying  between  New  Orleans  and  I^uis- 
ville,  and,  if  such  inference  be  warranted,  to  further  infer  that 
that  competition  is  of  such  controlling  force  as  to  justify  tlie 
higlier  rates  to  Nashville  than  to  Louisville. 

The  rail  rates  from  New  Orleans  to  Louisville  were  made 
lower  than  the  rail  rates  from  New  Orleans  to  Nashville  by  a 
reduction  of  the  Louisville  rates. 

5.  About  70,000  barrels  of  sugar  are  shipped  annually  from 
New  Orleans  to  Nashville.  The  testimony  is  silent  as  to  the 
amount  shipped  to  Louisville.  The  weight  of  a  barrel  is  from 
330  lbs.  to  350  lbs. 

6.  It  was  understood  at  the  hearing  that  tariffs  of  rates  of  the 
defendants  on  file  with  the  Commission  should  be  considered  as 
in  evidence. 

The  following  tables  show  the  changes  in  rates  on  sugar  and 
molasses  from  New  Orleans  to  Ix)uisville  and  from  New  Orleans 
to  Nashville  during  the  perio<l  from  April  5, 1887,  to  the  present 
time: 

From  New  Orleans,  La.,  to  Ix)ri8viLLE,  Ky. 


SrOAR  IN    IlBI^. 

DaU'  of  ("hanrcfl.        — 

^ 

Apl.  ft,  'HT.  IH 

July  \*^>.  to  Jan.  21,  'hk,  1h 
Feb.  lO/HM.  *•  May  »♦,  'W.  '£1 
Mayao/HW.  •'  Apl.  1,  IH.  19 
Apl.  2,  'W,  "  Sep.  :«i,  MC,  ir» 
Oct.  1,  *W7,  ••  Feb.  U.  •!»*.  19 
Feb.  lft,*flK.  **  Pn-H.  date,  1 


IM 

Tm 
z\ 


Sugar  in  Hhds. 


Date  of  Charges. 


Apl.  fu  'HT, 

July  l.'»,'H7,  to  May  a*,*W. 
May  :ni,'rt»,  "  s<'p.  30, 'WT. 
Oft.  1.  'WT.  "  Feb.  U.*W, 
Fi-b.  l.'i,*!*,  "  Pres.datc, 


IHilH 
19  Zl 
ITlffl 


MoLA«8B8  IN  Wood. 


Date  of  Chargea. 


Apl.  ft.  'KT. 

J  uly  I/k'WT.  to  Aug.  14,'H7, 
Aug.l.\*HT.  ••  Jan.  1,  114. 
Jan.  2,  'H6,  "  Sep.  8U.  *T,, 
Oct.  1,  v;,  ••  Prea.  dat«. 


n\n 

19  23 
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From 

To  NASHVILLE,  Tenn. 

NEW  ORLEANS, 

LA. 

Sugar  in  Bbls. 

Sugar  in  Hhds. 

Molasses  in 
Wood. 

C.L. 

18 
18 
22 
19 
18 
18 
18 

L.  C,  L. 

C.L. 

L.  C.  L. 

C.L. 

L.  C,  L. 

Apl.  5, 1887 

18 
18 
22 
22 
21 
22 
21 

22 
22 
22 

18 
18 

18 

22 
22 
22 
21 
22 
21 

22 
22 
22 

20 
20 
20 

.May  2.  '87,10  Feb.  9,  '88... 
Feb,  10, '88,  '•  Auff.l9,'90... 
Auir.30,'9a  "  Jan.  22, '95... 
Jan.23,'95,  *'  Sep.  30, '97... 
Oct.  1.  '97,  •*  Feb.  9,  '98... 
Feb,  10.  '98,  "  Pres.  date. .. 

22 
22 
22 

25 
22 

NOTR.— Rates  are  in  cents  per  100  lbs. 


The  rates  in  the  above  tables  are  taken  from  schedules  of  rates 
tiled  by  the  Louisville  &  Nashville  Kailroad  Company  with  the 
Commission.  On  the  schedule  of  rates  eilective  August  15, 
1S87,  there  is  the  following  note,  "in  order  to  meet  the  cut  rates 
by  the  N.  O.  &  N.  E.  K.  K.,  the  L.  &  N.  K  K.  Co.  will  pay 
shippers  on  account  of  such  cut  rates  2  cents  per  hundred  pounds 
from  the  rates  on  sugar  and  molasses  to  Louisville."  On  the 
schedule  of  rates  effective  August  22,  1887,  there  is  the  same 
note  except  that  the  rebate  is  "  4  cents  per  hundred  pounds  from 
the  rates  on  sugar  and  molasses  to  Louisville."  On  the  schedule 
of  rates  effective  September  1,  1887,  there  is  the  same  note  ex- 
cept that  the  rebate  is  "  6  cents  per  hundred  pounds  from  the 
rate  on  sugar  and  molasses  to  Louisville." 

7.  Under  the  rates  when  these  schedules  of  rates  became  effec- 
tive, the  regular  rates  to  Nashville  and  Louisville,  as  will  be  seen 
from  the  above  tables,  were  the  same ;  but  by  the  rebates  from 
the  Ix)uisville  rates  the  rates  actually  charged  to  Louisville  be- 
came 2  cents  lower  than  the  Nashville  rates,  August  15,  1887, 
4  cents  lower  than  tlie  Nashville  rates,  August  22,  1887,  and 
6  cents  lower  than  the  Nashville  rates,  September  1,  1887. 

8.  It  appears  from  the  testimony  that  the  lirm  of  Phillips, 
Bailey  &  Co.,  one  of  the  complainants,  made  informal  complaint 
before  the  Commission  against  the  Illinois  Central  Kailroad  Com- 
pany. This  complaint,  as  shown  by  the  paper  on  lile  with  the 
Commission,  was  dated  May  15,  1888,  and  charged  that  "the 
Illinois  Central  Kailroad  Company  have  been  hauling  freight 
from  New  Orleans  to  Louisville  and  Cincinnati  and  other  points 
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at  less  rates  than  to  Nashville,  or,  rather,  they  have  been  paying 
rebates  to  those  points." 

The  complaint  having  been  referred  by  the  Commission  to  the 
Illinois  Central  Railroad  Company,  that  company  in  reply  stated 
by  letter  of  June  15,  1888,  that  "for  some  time  prior  to  last* 
January  [Jannary  1,  1888]  the  Illinois  Central  Company  did  pay 
a  drayage  charge  on  shipments  from  New  Orleans  to  Louisville 
and  Cincinnati,"  and  that  "  this  was  done  to  meet  the  action  of 
our  competitors,  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
and  the  I^uisville  &  Nashville  companies,  who  were  refunding 
the  cost  of  drayage  in  New  Orleans." 

It  further  apix^ars  that  the  Illinois  Central  Railroad  Company 
satisfied  the  complaint  of  Phillips,  Bailey  &  Co.  by  discontinuing 
the  practice  complained  of  and  by  refunding  to  them  the  amounts 
which  they  had  paid  on  shipments  of  sugar  and  molasses  to  Nash- 
ville in  excess  of  the  net  rates  which  were  charged  on  such  sliip- 
ments  to  Louisville. 

9.  The  regular  published  rates  from  New  Orleans  to  Nashville 
are  the  same  by  all  the  rail  lines,  and  this  is  true,  also,  as  to  the 
rates  by  the  rail  lines  from  New  Orleans  to  Louisville, 

Conclusions. 

1.  All  the  defendants  appear  to  be  engaged  in  interstate  trans- 
portation of  the  tratfic  in  (piestion,  and  are,  therefore,  subject  to 
the  Act  to  Regulate  Commerce. 

The  rule  of  tlie  fourth  section  of  the  Act  to  Regulate  Com- 
merce is  involvi'd  onlv  in  the  case  of  the  Louisville  &  Nashville 
Railroad  Company,  that  company  being  the  only  one  of  the  de- 
fendants that  hauls  sugar  and  molasses  from  New  Orleans  to 
NashviUe  and  on  to  Louisville  over  the  same  line.  If  the  rates 
to  Nashville  are  unjust  or  unrejisonable,  the  I^niisville  <k  Nash- 
ville Railroad  Company  is  also  subject  to  the  charge  of  a  viola- 
tion of  section  I  of  the  Act,  and  if  thev,  in  connection  with 
the  rates  to  Louisville,  give  an  undue  preference  to  lA>uisvi]le9 
or  unjustly  prejudice  Nashville,  that  company  is  subject  to  the 
furtiier  charge  of  a  violation  of  section  8. 

As  the  Illinois  Central  Railroad  Company  ])articipates  in  the 
transjM)rtation  i»f  sugar  and  niolasses  both  to  Nashville  and  Loui^ 
ville  under  the  rates  comj)lained  of,  but  not  over  the  same  line, 
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it  18  aineoable  to  the  charge  of  a  violation  of  Section  1  of  the 
law,  if  the  rates  to  Nashville  are  unjust  or  unreasooable,  and  to 
the  charge  of  a  violation  of  Section  3  of  the  law,  if  the  rates  to 
Nashville  and  Louisville  result  in  unjnst  prejudice  to  Nashville 
and  nndne  preferenco  to  Louisville. 

As  the  Nashville,  Chattanooga  ife  St.  Louis  Railway  Company 
participates  in  the  transportation  of  sugar  and  molasses  from  New 
Orleans  to  Nashville  under  the  rates  complained  of,  as  a  member 
of  the  line  formed  by  it  and  the  Illinois  Central  Railroad  Com- 
pany, it  is  amenable  to  tlie  charge  of  a  violation  of  Section  1  of 
the  law,  if  those  rates  are  unjust  or  unreasonable. 

Other  defendants,  who  do  not  appear  to  be  engaged  in  the 
transportation  of  sugar  and  molasses  from  New  Orleans  to  Nash- 
ville, but  only  to  Louisville,  are  not  subject  to  any  of  the  charges 
in  the  complaint.  If  they  should,  however,  become  engaged  in 
such  transportation  to  Nashville  as  well  as  to  Louisville,  any  order 
which  may  be  made  in  this  case  affecting  the  rates  to  Nashville, 
or  to  both  Nashville  and  Louisville,  will  be  applicable  to  them. 

2.  The  defense  is  that  there  exists  a  Bubstaatial  dissimilarity  of 
circumstances  and  conditions  affecting  transportatiou  of  sugar  and 
molasses  from  New  Orleans  to  Nashville  and  Louisville,  respect- 
ively, and  that  this  dissimilarity  results  from  the  fact,  that  in  such 
transportation  to  Louisville  competition  of  greater  force  is  en- 
countered tlian  in  such  transportation  to  Nashville. 

It  does  not  appear  from  the  testimony  that,  so  far  as  all  rail 
transportation  of  traffic  from  New  Orleans  is  concerned,  there  is 
any  material  difference  in  competitive  conditions  between  Nash- 
ville and  Louisville. 

It  is  claimed,  however,  that  competition  by  river  is  much  more 
"severe"  at  Louisville  than  at  Nashville,  There  is  no  positive 
or  express  proof  to  that  effect.  We  are  left  to  infer  that  river 
competition  is  stronger  to  Louisville  than  to  Nashville  from  the 
fact,  tliat  cargoes  by  boat  from  New  Orleans  to  Louisville  are 
carried  through  without  transfer,  while  traffic  from  New  Orleans 
to  Nashville  is  transferred  at  Paducah,  and  from  the  further  fact, 
of  which  we  may  take  notice  in  the  absence  of  proof,  that  the 
Ohio  is  a  larger  river  than  the  Cumberland  and,  therefore,  open 
to  navigation  a  greater  portion  of  the  year  than  the  Cumberland. 

3.  It  is  admitted  in  the  answer  of  the  Louisville  &  Nashville 
8  Imtkrh.  Com.  8 
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Railroad  Company  that,  as  alleged  by  complainants,  "  merchants 
and  dealers  of  the  cities  of  Nashville  and  Louisville  compete  for 
the  wholesale  trade  of  localities  in  the  intervening  and  adjacent 
territory,  and  that  snch  competition  exists  in  the  traffic  of  sugar 
and  molasses,"  and  that,  these  "  being  staple  articles  of  household 
use  have  long  been  sold  at  low  prices  and  on  extremely  close 
margins  of  profit  to  the  refiner  and  manufacturer,  the  wholesale 
jobber  and  the  retail  merchants."  Any  discrimination  in  rates, 
therefore,  on  these  articles  in  favor  of  Louisville  and  against 
Nashville  will  necessarily  injure  or  prejudice  Nashville  merchants 
and  dealers  in  their  competition  with  Louisville  merchants  and 
dealers.  This  is  a  self-evident  proposition.  The  exaction  of  as 
high  rates  for  a  haul  to  Nashville  as  are  charged  for  a  haul  185 
miles  farther  on  to  Louisville  is  itself  a  discrimination.  The  law, 
however,  does  not  prohibit  all  discriininatioji^  but  only  unjust 
discriyjiination^  and  the  (juestion  in  the  first  place  is  whether  the 
charging  of  as  high  rates  to  Nashville  as  to  Louisville  is  an  unjust 
discrimination.     The  complainants  claim  that  it  is. 

In  view  of  the  somewhat  stronger  river  comi>etition  at  Ix)ui6ville 
than  at  Nashville,  we  do  not  feel  justified  in  holding  that  the 
charging  of  an  high  mtes  to  Nashville  as  to  Louisville  is  an  un- 
just discrimination. 

4.  We  are  convinced,  however,  that  higher  rates  to  Nashville 
than  to  Louisville  are  not  warninted  by  any  dissimilarity  of  con- 
dition, affecting  transportation  to  Nashville  and  I>ouisville,  re- 
spectively, which  has  been  shown  in  this  case. 

It  is  true  the  Supreme  Court  of  the  United  States  has  held  in 
the  case  of  the  Iniersiaie  Commerce  CitmmisHion  v.  Alabama 
Midland  L\  Co.  lOS  U.  S.  ir.4,  107,  42  L.  e<l.  422,  423,  known  as 
the  **Alabaiiia  Midland  case,''  that  competition  is  a  circumstance 
that  mav  make  "the  conditions  under  which  a  Ion*'  and  short 
haul  are  performed  substantially  dissimilar,"  and  that  compe- 
tition may,  therefore,  justify  pn»ferences  urnler  section  3  of 
the  Act,  and  the  greater  charge  for  the  shorter  haul  than  the 
longer  haul  under  section  4.  The  court  after  so  holding,  how- 
ever, takes  particular  pains  to  exclude  any  conclusion  that  it 
therebv  intended  to  convev  the  itlea  that  the  "mere  fact  of  com- 
jMJtition"  would  in  all  cjises  constitute  such  a  substantial  dissimilar- 
ity of  circumstances.     The  court  says  : 

^'In  order  further  to  guard  against  any  misapprehension  of  the 
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scope  of  our  decision  it  may  be  well  to  observe  that  we  do  not 
hold  that  the  mere  fact  of  competition^  no  matter  what  its  cha/rac- 
ter  or  extent^  necessarily  relieves  the  carriers  from  restraints  of 
the  third  and  fourth  sections,  but  only  that  these  sections  are  not 
so  stringent  and  imperative  as  to  exclude  in  all  cases  the  matter 
of  competition  from  consideration  in  determining  the  questions  of 
'undue  or  unreasonable  preference  or  advantage,'  or  what  are 
'substantially  similar  circumstances  and  conditions.'  The  compe- 
tition may  in  some  cases  be  such  as,  having  due  regard  to  the 
interests  of  the  public  and  of  the  carrier^  ought  justly  to  have 
effect  upon  the  rates,  and  in  such  cases  there  is  no  absolute  rule 
which  prevents  the  commission  or  the  courts  from  taking  that 
matter  into  consideration."     (168  U.  S.  p.  167). 

The  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Tennessee,  in  the  case  of  the  Interstate  Commerce  Commission 
V.  East  Tennessee^  V.  cfe  G.  R.  Co.  85  Fed.  Kep.  107,  Judge 
Severens  delivering  the  opinion,  in  discussing  the  opinion  of  the 
Supreme  Court  in  the  case  supra  {Alabama  Midland  Case\ 
says : 

''  In  the  case  of  the  Interstate  Com^mjcrce  Co7nmission  v.  AZor- 
hama  Midland  R,  Co.  168  U.  S.  144,  42  L.  ed.  414,  the 
Supreme  Court,  while  re-affirming  the  doctrine  that  competition 
between  railway  carriers  might  and  frequently  ought  to  be  con- 
sidered in  adjusting  rates  under  the  long  and  short  haul  clause, 
yet  took  pains  to  prevent  the  inference  from  its  opinion  that 
it  should  be  regarded  as  a  cont7*olling  consideration^     .     .     .. 

"Congress  must  have  intended  something  unusual  and  peculiar, 
out  of  the  ordinary  course  of  business,  as  that  which  would  create 
a  substantial  dissimilarity  ;  otherwise  the  vast  bulk  ol  transporta- 
tion would  not  be  subject  to  the  rule  at  all." 

This  is  a  manifestly  correct  interpretation  of  the  opinion  of  the 
Supreme  Court.  A  contrary  construction  would  simply  "kill  the 
law,"  because  the  greater  charge  for  the  shorter  than  the  longer 
haul  over  the  same  line  in  the  same  direction  has  been  made  in 
no  case  which  has  been  presented  to  us  except  where  competition 
existed  at  the  longer  distance  points  and  was  set  up  as  the 
sole  excuse  for  such  greater  charge. 

In  the  case  of  the  Interstate  Commerce  Commission  v.  Cincin. 
nati.  X.  O.  cfe  T.  P.  R.  Co,  167  U.  S.  506,  42  L.  ed.  256,  the 
Supreme  Court  denied  power  in  the  Commission  to  enforce 
section  1  of  the  law  by  prescribing  reasonable  rates,  but  in  so 
doing  expressly  recognized  vitality  in  sections  4,  3  and  2  of  the 
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law  by  holding  that  the  Commission  was  charged   with  the  duty 
of  enforcing  those  sections.     On  this  point  the  court  says : 

"It  [tlie  Commission]  is  charged  with  the  duty  of  seeing  that 
there  is  no  violation  of  the  long  and  short  havl  clause;  that  there 
is  no  discrimination  between  individual  shippers,  and  that  noth- 
ing is  done  by  rebate  or  any  other  device  to  give  preference  to 
one  as  against  another ;  that,  no  undue  preferences  are  given  to 
07ie  place  or  places  or  individual  or  class  of  mdividuals,  but  that  in 
all  things  that  equality  of  rights  which  is  the  great  purpose  of 
the  Interstate  Commerce  Acty  shall  be  secured  to  au  shippers^ 

5.  The  burden  is  upon  the  carriers,  in  all  cases  where  a  depart- 
ure  from  the  rule  of  the  law  is  proven,  to  show  clearly  that  this 
departure  is  justified.  It  is  not  sufficient  to  raise  a  mere  doubt. 
In  the  case  of  Missouri  P,  li.  Co.  v.  Texas  c6  P.  i?.  Co.  31 
Fed.  Rep.  862,  4  Inters.  Com.  Rep.  434,  the  Circuit  Court  says : 

"  Whether  in  any  particular  case  there  is  that  competition  on 
the  long  haul  that  will  justify  a  lower  charge  for  the  longer  haul 
than  is  charged  for  the  sliort  haul  under  otherwise  similar  cir- 
cumstances and  conditions,  must  be  determined  on  the  facets  of 
the  particular  case^  keeping  in  initul  that^  where  the  tnatter  is 
7iot  clear^  the  ofjgect  and  policy  of  the  law  should  prevail." 

In  the  Alabama  Midland  Case^  the  Supreme  Court  also  holds 
that  "whether  the  circumstances  and  conditions  of  carriage  have 
been  substantially  similar  or  otherwise,  are  fjuestiotis  of  fact  de- 
pending on  the  matters  proven  in  each  caseP  168  U.  S.  170,  42 
L.  ed.  424. 

The  most  that  can  be  claimed  as  to  the  evidence  in  this  case 
relating  to  eonij)etition^at  Louisville  is,  that  it  may  justify  as  low 
rates  for  the  1S5  miles  longer  haul  to  ]x)uisville  as  are  charged 
to  Njishville.  This  itself  is  a  large  discrimination  and  may  be 
making  a  grtMiter  allowance  for  the  dissimilarity  of  conditions 
than  is  justified — the  excess  of  the  Louisville  over  the  Nashville 
haul,  IX-'t  mUes^  being  about  JO  j>er  cent  of  the  entire  distance  to 
NashriUe, 

For  the  greater  part  of  the  j)eriod  during  which  we  have  had 
record  of  the  rates  in  <|uestion,  the  carriers  have  practically  en. 
dorst^l  rates  to  Nashville  not  higher  than  the  rates  to  Louisville 
by  making  their  regular  published  rates  the  «ime  to  both  cities. 

From  an  examination  of  the  tables  of  rates  set  forth  in  subdi- 
vision 6  of  our  statement  of  facts,  it  will  be  been,  that  from  April 
5,  1887,  to  April  2,  1894,  a  period  of  about  7  years,  the  r^jpolar 
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pnlilished  rates  on  sugar  in  barrels  from  New  Orleans  to  Nash- 
ville were  the  same  as  those  to  Louisville.  From  October  1, 
l&y".  to  February  14,  189S,  the  rate  on  sugar  both  in  barrels  and 
hotheads  appears  to  liave  been  higher  to  Louisville  than  to 
Nashville,  to  wit,  19  cents  in  carloads  and  23  cents  in  lees  than 
carloads  to  Lonisville,  and  18  cents  in  carloads  and  22  cents  in 
teas  than  carloads  to  Nashville.  The  higher  rates  to  Nashville 
than  to  Louisville  complained  of  appear  to  have  prevailed  from 
April  2,  1894,  to  September  30.  1S97.  There  is  no  proof  that 
the  competitive  conditions  relating  to  the  transportation  of  traffic 
from  New  Orleans  to  Nashville  and  Louisville,  respectively,  which 
existed  prior  to  April  2,  ISiJi,  were  materially  different  from 
those  which  have  since  existed. 

The  present  rates  per  carload  on  sugar  in  barrels  and  lioge- 
heads  and  on  molasses  to  Nashville,  which  went  into  effect  in 
February,  189S,  are  only  1  ct.  per  100  lbs.  higher  than  the  Loais- 
^-ille  rates,  and  those  rates  to  Nashville  on  leas  than  carloads  of 
sogar  are  2  cts.  lower  than,  the  Louisville  rates  and  on  molasses? 
1  ct.  lower. 

As  is  eliown  in  subdivision  6  of  our  statement. of  facts,  the 
Louisville  &  Nashville  Railroad  Company,  while  its  regular  rates 
from  New  Orleans  to  Nashville  were  not  higher  than  to  Louis- 
ville, allowed  from  time  to  time  certain  rebates  from  those  regu- 
lar rates  on  shipments  of  sugar  and  molasses  to  Louisville.  This 
was  stated  to  have  been  done  "  in  order  to  meet  cut  rates  by  the 
New  Orleans  &  Northeastern  Kailroad  Company," 

It  also  appears  that  for  some  time  prior  to  January  1, 1888, 
the  lUinois  Central  Railroad  Company  paid  a  drayage  charge  on 
shipments  from  New  Orleans  to  Louisville,  which  resulted  in  a 
lower  7iH  rate  to  Louisville  than  to  Nashville,  and  that,  this  hav- 
ing been  complained  of  to  the  Commission,  the  Illinois  Central 
Railroad  Company  satisfied  the  complaint  by  discontinuing  the 
practice  and  refunding  to  the  complainants  the  amounts  which 
they  had  paid  on  shipments  to  Nashville  in  excess  of  the  iiet  rate 
at  the  same  time  charged  on  such  shipments  to  Louisville.  This 
was  a  practical  admission  that,  at  that  time,  at  least,  Nashville 
was  entitled  to  rates  not  higher  than  the  Louisville  rates. 

4.  Our  conclusion  is  that  the  higher  rates  to  Nashville  than  to 
Lonisville  are  not  warranted,  and  it  is  directed  that  an  order 
issue  forbidding  the  exaction  of  such  higher  rates. 
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EDWARD  KEMBLE 

V, 

I50ST0N  &  ALBANY  RAILROAD  COMPANY 

AND  OTHERS. 


Decided  March  7,  1890. 


1.  It  is  oot,  as  matter  of  law,  a  violatioo  of  the  Act  to  Regulate  Ck>mmerce  to 
make  a  lower  rate  to  the  port  of  export  upon  traffic  which  is  exported  than 
upon  that  which  is  locally  coDsumed,  for  the  export  rate  is  io  essence  the 
division  of  a  through  rate. 

2.  The  decIsIoD  of  the  Coromission  In  Ne%o  York  Board  of  Trade  db  Trantpor 
tation  V.  Pennsyltania  li.  Co,  et  al.  having  been  overru1e<i  by  the  United 
States  Supreme  Court  in  Texas  d-  Pacific  liailtray  Co.  v.  Inter$tate  Com- 
merce  Coinmimon,  102  U.  S.  197,  40  L.  ed.  9-10.  5  Inters.  Com.  Hep.  405, 
it  follows  that  carriers  are  not,  as  a  matter  of  law,  prohibited  from  making 
rates  from  points  in  the  United  States  to  points  in  foreign  countries,  or 
from  points  In  foreign  countries  to  points  in  the  United  States,  of  which 
the  inland  division  or  share  accruing  to  carriers  within  the  United  States 
is  less  than  the  tariff  rate  of  such  carriers  on  domestic  shipments  of  similar 
commodities. 

8.  Through  tariffs  showing  total  charges  on  export  traffic  from  interior  points 
in  the  United  States  to  destinations  in  foreign  countries  cannot,  owing  to 
the  fluctuation  in  ocean  rates,  usually  be  determined  and  published  In 
accordance  with  section  six  of  the  Act  to  Uegulate  Commerce;  and  if  the 
inland  carrier  publishes  and  maintains  its  division  of  the  through  export 
rate  it  apparently  does  all  that  it  ran  do,  and  all  that  it  is  required  to  do 
under  that  section;  but  if  the  inland  carrier,  instead  of  receiving  a  fixed 
inland  division,  makes  through  rates  in  fact  of  which  its  division  fluctu- 
ates, a  (juestion  arises  as  to  ihe  publication  of  such  rates,  which  Is  not 
pOjiMt'd  upon  in  this  proceeding.  Xat  York,  Xett  Ilaren  it  JIar(ford  li.  Co, 
V.  Piatt,  7  Inters.  Com.  Hep.  823.  cited  and  distinguished. 

4.  Import  and  export  traffic  Ih  not  remove<i  from  the  ]uris<liction  of  the  Com- 
mission  by  the  decision  of  the  United  States  Supreme  Court  in  Tera»  d 
Parifir  Hailiray  Co.  v.  IntrrHtatf  Commerce  CommiMion^  162  U.  S.  197,  40 
L.  ed.  940,  Ti  Inters.  (\)m.  Hep.  405,  but,  on  the  contrary,  the  effect  of  that 
decision  is  to  extend  Furh  JuriMiiction;  and  the  (?ommiKsion  has  full 
authority  to  pasH  upon  the  grievance  of  any  individual  or  locality  which  la 
alleged  to  arise  from  rates  u|K)n  export  or  import  goods  as  compared  with 
rates  on  domestic  merchandise. 

5.  Defendants  make  two  rates  on  grain  and  sixth  class  merchandise  from 
Chicago  to  Boston.  If  the  commo<lity  is  for  local  consumption  the  rate  la 
2  cents  alnive  the  rate  to  New  York ;  but  If  the  commodity  Is  to  be  ex- 
ported the  Boston  rate  is  the  same  as  the  New  York  rate.  The  export 
tratlic  is  delivered  to  the  ocean  carrier  at  East  Boston,  which  is  a  few  miles 
more  di««tant  than  Boston  from  Chicago,  and  the  export  rate,  which  la 
essentially  the  inland  carrier's  division  of  a  through  export  rate,  applies  in 
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fact  only  to  East  Boston.  The  domestic  rate  to  Boston  is  substantially  as 
fixed  by  the  Commission  in  Kemble  v.  Lake  Shore  dk  Michigan  Southern  B» 
Co.  3  Inters.  Com.  Rep.  830,  5  I.  C.  C.  Rep.  166.  Whether,  as  matter  of 
fact,  the  domestic  rate  to  Boston  is  unreasonably  high,  or  whether  the  ex- 
port rate  through  Boston  unduly  discriminates  against  Boston,  are  ques- 
tions which  were  involved  in  cases  heretofore  decided  by  the  Commission; 
and  their  reconsideration  in  this  case  is  not  warranted  by  any  facts  de- 
veloped at  the  hearing.  Held,  That  the  fourth  section  is  not  violated  by 
the  lower  export  rate  to  East  Boston  than  the  domestic  rate  for  the  shorter 
distance  to  Boston,  and  that  the  petition  should  be  dismissed. 

Edward  Kemhle  for  complainant  in  person. 
George  C.  Greene  for  L.  S.  &  M.  S.  Ry.  Co. 
Frank  Loomis  for  N.  Y.  C.  &  H.  K.  R.  R.  Co. 
Samuel  Hoar  for  B.  &  A.  R.  R.  Co. 

• 

Report  and  Opinion  of  the  Commission. 

Frouty,  Commissioner : 

The  defendants  in  tliis  proceeding,  the  Lake  Shore  &  Micliigan 
Southern  Railway  Company,  the  New  York  Central  &  Hudson 
River  Railroad  Company,  and  the  Boston  &  Albany  Railroad 
Company,  constitute  a  through  line  for  the  transportation  of 
merchandise  from  Chicago  to  Boston.  The  two  first-named  de- 
fendants constitute  another  through  line  from  Chicago  to  New 
York.  The  lines  are  identical  from  Chicago  to  Albany,  N.  Y., 
where  they  diverge,  the  route  from  there  to  New  York  being  by 
the  New  York  Central  &  Hudson  River  Railroad,  and  to  Boston 
by  the  Boston  &  Albany  Railroad. 

The  Lake  Shore  &  Michigan  Southern  Railway  Company  and 
the  New  York  Central  &  Hudson  River  Railroad  Company  are 
parties  to  joint  tariffs  from  Chicago  to  New  York,  and  the  three 
defendants  publish  joint  tariffs  from  Chicago  to  Boston.  By 
these  tariffs  the  rate  on  grain  and  sixth-class  merchandise  is 
2  cents  per  hundred  pounds  higher  from  Chicago  to  Boston  than 
from  Chicago  to  New  York  when  such  merchandise  is  for  do- 
mestic consumption;  but  if  intended  ''for  export"  the  rate  to 
Boston  and  New  York  is  the  same ;  that  is,  the  defendants  make 
two  rates  to  Boston,  one  if  the  commodity  is  for  local  consump- 
tion, which  is  2  cents  above  the  New  York  rate,  and  another  if 
the  commodity  is  for  export,  which  is  the  same  as  the  New  York 
rate.  The  lawfulness  of  this  practice  is  attacked  by  the  com- 
plaint. 
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The  defendants  insisted  in  their  answers  and  upon  the  hearing 
that  the  question  thus  presented  had  already  been  considered  and 
decided  by  the  Commission,  and  that  this  decision,  if  not  a  tech- 
nical estoppel,  ought  to  be  controlling  of  the  present  controversy. 

This  claim  of  the  defendants  is  hardly  warranted  by  the  facts. 
The  question  of  relative  rates  from  Chicago,  which  may  be  taken 
in  this  discussion  as  representative  of  western  points  generally,  to 
New  York  and  Boston,  has  been,  first  and  last,  the  subject  of 
much  contention.  Previous  to  1870  all  merchandise  transported 
to  Boston,  whether  for  export  or  domestic  consumption,  took  a 
higher  rate  than  the  corresponding  New  York  rate.  The  ocean 
rate  from  Boston  and  New  York  to  foreign  ports  was  substan- 
tially the  same.  If,  therefore,  the  inland  rate  to  Boston  was 
higher  than  to  New  York  it  resulted  that  the  through  rate  to  the 
foreign  port  was  correspondingly  greater,  with  the  further  result 
that  export  merchandise  would  move  by  the  cheaper  route 
through  New  York,  rather  than  by  the  more  expensive  one 
through  Boston.  For  the  purpose  of  placing  these  two  ports 
upon  an  equality  in  the  matter  of  the  export  rate,  an  agreement 
was  made  between  the  carriers  serving  them,  in  1870,  by  which 
merchandise  for  export  was  given  the  same  rate  to  Boston  as  to 
New  York,  although  domestic  merchandise  still  paid  the  higher 
rate  to  Boston. 

It  would  ap()ear  that  under  this  arrangement  all  traffic  was 
billed  to  Boston  at  the  higher  rate,  but  that  the  carrier  refunded 
to  the  shipper  the  difference  between  the  New  York  and  Boston 
rate  upon  whatever  wjis  subse<|uently  exported.  When  the  In- 
terstate Commerce  Act  took  effect  in  1887,  certain  of  the  car- 
riers who  had  become  i>artie8  to  and  were  then  particiymting  in 
this  arningement  conceived  that  it  was  forbidden  by  that  Act^ 
and  declined  to  further  continue  it.  Thereupon,  the  Fitchburg 
Bailroad  Comjmny,  the  Boston  iV:  Albany  Ilailroad  Com|)any, 
and  some  other  railroads  which  were  interested  in  the  export 
trade  at  Boston,  applied  to  the  Commission  by  jHitition  for  leave 
to  continue  the  payment  of  this  rebate.  This  proceeding  is  en- 
titled In  the  Matter  of  the  Krjport  Trade  of  Boston,  1  I.  C.  C. 
llep.  24,  1  Inters.  Com.  Rep.  25.  UjX)n  final  hearing  the  peti- 
tioners themselves  concluded  that  the  Commission  had  no  power 
to  grant  the  relief  prayed  for,  and  leave  was  given  to  withdraw 
their  several  petitions.      In   disposing  of  the   matter,   Cooley^ 
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ChBlrmaD,  intimated  that  the  practice  referred  to  waa  not  in  vio- 
lation of  the  Interstate  Commerce  Act,  but  from  the  very  nature 
of  the  case  no  decision  conid  be  made. 

In  1887  tlie  Boston  domestic  rate  upon  sixth-clasB  merchan- 
dise-and  grain  was  5  cents  per  hundred  pounds  higlier  than  the 
New  York  rate;  and  one  of  the  lirst  proceedings  instituted 
before  the  Interstate  Commerce  Commission  had  for  its  purpose 
the  abolishing  of  this  diffei-ential.  In  this  ease,  Boston  Chamher 
of  ContTneTce  v.  Lake  tihore  tfe  Michigan  Soui/iern  Jiailway 
Company  and  Otiiers,  1  I.  C.  C.  Rep.  436,  1  Inters.  Com.  Rep. 
734,  the  entire  subject  of  these  differentials  was  gone  into,  much 
testimony  was  taken,  exhaustive  arguments  were  made,  and  the 
case  carefully  considered.  A  decision  was  promulgated  in  Feb- 
ruary, 1S8S,  wliicli  was  to  the  effect  that  conditions  justified  a 
higher  rate  to  Boston  than  to  New  York,  and  that  the  existing 
differential  should  not  be  disturbed. 

In  January,  1890,  another  complaint  was  filed  which  attacked 
this  same  differential,  in  this  ease,  Edward  Kemble  v.  Lake 
Shore  d:  Michigan,  Southern  Railway  Company  and  Others, 
5  1,  C.  C.  Rep.  166,  3  Inters.  Com.  Rep.  830,  the  whole  subject 
was  again  fully  considered,  and  a  decision  promulgated  in  April, 
1892.  By  this  decision  the  Commission  in  a  measure  recon- 
sidered its  earlier  conclusion,  holding  that  the  differential  against 
BoetOD  should  not  be  an  arbitrary  one,  but  that  the  Boston  rate 
should  not  exceed  110  per  cent  of  the  New  York  rate.  This 
conclusion  was  substantially  accepted  by  the  carriers,  and  had  the 
effect  to  reduce  the  differential  against  Boston  upon  grain  and 
sixth-class  merchandise  from  5  cents  per  hundred  pounds  to 
2  cents  per  hundred  ponnds,  as  it  has  ever  since  been  and  now  is. 

At  the  time  both  these  cases  were  heard  and  decided  the  Bos- 
ton export  rate  was  the  same  as  the  New  York  rate,  and  differed, 
as  it  now  does,  from  the  domestic  rate.  This  fact  was  fully  devel- 
oped upon  both  hearings,  and  was  earnestly  pressed  upon  the 
attention  of  the  Commission  as  a  reason  why  the  carriers  onght 
not  to  charge  a  higher  local  rate  to  Boston  than  to  New  York ; 
bnt  in  each  case  the  complainant  expressly  stated  that  it  did  not 
desire  to  disturb  or  question  the  export  rate,  its  complaint  being 
directed  solely  to  the  unreasonableness  of  the  local  rate;  and  the 
CommisBion  in  delivering  its  opinion  in  both  cases,  while  refer- 
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ring  to  the  fact  that  these  two  rates  existed,  expressly  stated  that 
it  did  not  consider  either  the  propriety  or  legality  of  that  practice. 

It  can  hardly  be  said,  therefore,  that  this  question  is  res  jtuH- 
cata.  It  was  in  terms  excepted  from  consideration  in  the  last 
two  cases,  and  could  not  have  been  decided  ui  the  lirst  case  above 
referred  to.  While,  however,  the  question  itself  has  never  been 
passed  upon,  the  principle  which  must  control  its  disposition  is 
no  longer  matter  for  discussion.  The  subject  of  export  and  im- 
port rates,  and  the  relation  which  should  exist  between  the  inland 
division  of  such  rates,  and  rates  upon  corresponding  traffic  when 
intended  for  domestic  consumption,  is  an  important  one,  and 
earlv  received  the  attention  of  the  Commission. 

On  March  8,  1888,  the  Commission,  having  under  considera- 
tion the  subject  of  tariffs  on  export  freight,  promulgated  a  gen- 
eral order,  directing,  among  other  things,  that  carriers  engage<l 
in  the  transportation  of  merchandise  for  export  should,  in  case 
such  merchandise  was  taken  upon  a  through  rate  to  the  foreign 
I)ort,  indicate,  not  only  the  entire  rate,  but  the  inland  division 
which  the  carrier  received,  and  that  where  the  through  rate,  by 
reason  of  Huctuation  of  the  ocean  rate,  could  not  be  known,  tlie 
carrier  should  si)ecifv  bv  its  tariff  the  inland  rate  which  it  received. 

Subsecjuently  tins  matter  of  export  rates  was  l)rought  to  the 
attention  of  the  Commission  in  the  case  of  ^eir  York  Proiiuce 
KxvhiijHje  V.  Xew  York  Cenirnl  <fc  //.  li.  Railroad  Comjfanf/ 
and  Others,  a  I.  (\  C.  Rep.  i:5S,  2  Inters.  Com.  Kep.  553.  In 
that  cjist*  it  was  alleged  and  apjX'ared  in  proof  that  the  defendant 
carriers  made  rates  from  interior  points  in  the  United  States  to 
various  foreign  j)orts  through  the  port  of  New  York,  under  which 
their  division  wjis  less  than  the  nite  charge<i  for  the  tran8|K)rta- 
tion  of  similar  merchandise  from  the  inland  ]>oint  to  New  York. 
Tins  was  alleged  to  l)e  in  violation  of  the  Act  to  Regulate  Com- 
merce, Jis  an  unjust  discrimination  against  the  i>ort  of  New  York. 
Tile  facts  involved  in  tliis  proceeding  were  fully  develo]>ed,  and 
the  <|uestions  raised  elaboratelv  discussed  and  carefully  consid- 
ere<l.  Tlie  decision  of  the  Commission,  promulgated  June  10, 
188t>,  was  that  tlie  practical  way  of  making  export  rates  was  l)y 
adding  tlie  thictuating  ocean  rate  to  a  tixe<l  inland  rate;  that  the 
inland  rate  when  applied  to  exjnirt  traffic  should  not  discriminate 
against  traffic  for  domestic  consumption,  '' unless  justifiable  con- 
ditions existed  for  a  difference ; "  that  no  such  conditions  were 
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shown  to  exist  at  New  York ;  and  therefore  that  the  inland  rate 
for  export  and  for  domestic  consumption  must  be  the  same  at 
that  port.  While  this  case  holds  that  ordinarily  the  inland  rate 
should  be  the  same  upon  domestic  and  export  traffic,  it  intimates 
that  conditions  might  justify  a  difference. 

March  23,  1889,  the  Commission,  having  under  consideration 
the  subject  of  import  traffic,  made  a  general  order  that  all  im- 
ported traffic  should  be  transported  from  the  port  of  entry  to 
the  interior  point  of  destination  upon  the  same  tariff  applied  to 
domestic  freight. 

In  the  case.  New  York  Board  of  Trade  cfe  Transportation  v. 
Pennsylvania  Railroad  Company  and  Others^  4  I.  C.  C.  Rep. 
447,  3  Inters.  Com.  Kep.  417,  the  question  of  import  rates  as 
affected  by  this  order  came  under  consideration.  It  appeared  in 
that  case  that  various  railwav  carriers  in  the  United  States  were 
accustomed  to  make  joint  through  rates  from  foreign  ports  to 
different  points  in  the  interior  of  the  United  States,  under  which 
the  division  received  by  the  railway  for  its  portion  of  the  service 
was  much,  and  often  very  much,  less  than  the  charge  made  for  a 
corresponding  service  from  the  port  of  entry  to  the  interior  point. 
Thus,  the  Pennsylvania  Railroad  Company,  in  connection  with 
some  steamship  line,  would  transport  tin  plate  from  Liverpool  to 
Chicago  through  Philadelphia  upon  a  through  rate  of  24  cents 
per  hundred  pounds,  of  which  it  received  for  its  service  from 
Philadelphia  to  Chicago  16  cents  per  hundred  pounds,  when  its 
regular  tariff  for  the  transportation  of  tin  plate  originating  at 
Philadelphia  from  Philadelphia  to  Chicago  was  26  cents.  This 
case,  like  the  export  case  previously  referred  to,  was  fully  con- 
sidered both  upon  the  facts  and  upon  tlie  law.  A  decision  was 
announced  January  29,  1891,  by  which  the  practice  complained 
of  was  declared  to  be  illegal.  The  defendant  carriers  had  sought 
to  justify  the  making  of  such  through  rates  upon  the  ground  that 
competitive  conditions  demanded  it,  and  that  they  must  take  the 
traffic  at  such  rates  or  abandon  it  altogether.  It  was  said  by  the 
Commission  that  these  competitive  conditions,  so  far  as  they  ex- 
isted abroad,  could  not  be  considered  by  it;  that  the  Interstate 
Commerce  Act  applied  to  the  regulation  of  commerce  only  within 
the  territorial  limits  of  the  United  States,  and  that  the  conditions 
existing  beyond  those  limits  could  not  be  taken  into  account ; 
that  when  merchandise  arrived  at  a  port  of  entry  it  thereupon 
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became,  for  the  first  time,  subject  to  the  operation  of  the  Act, 
and  must  be  treated  as  though  it  had  originated  at  that  point. 
It  followed  that  the  rate  applied  to  such  merchandise  must  be 
the  same  as  the  rate  applied  to  similar  merchandise  originating  at 
the  port  of  entry;  or,  otherwise  stated,  that  the  division  received 
by  the  carrier  for  the  inland  transportation  of  imported  merchan- 
dise must  be  in  all  cases  the  same  that  was  charged  for  the  trans- 
portation of  a  like  kind  of  merchandise  originating  at  the  port  of 
entry. 

It  will  be  noticed  that,  while  the  export  case  was  considered 
and  decided  as  a  question  of  fact,  the  later  import  case  was 
decided  as  a  matter  of  law.  In  the  export  case  it  was  intimated 
tliat  conditions  abroad  might  justify  one  inland  rate  for  export 
and  another  for  domestic  traffic;  but  in  the  import  case  it  was 
finally  held  that  these  conditions,  if  they  existed,  could  not  bo 
considered.  There  is  probably  no  sound  distinction  between 
import  and  export  trafiic,  and  the  later  case  must  be  taken  as 
expressing  the  final  opinion  of  the  Commission  as  applied  to  both 
kinds  of  traffic.  If  the  carrier  must  in  all  cases,  as  a  matter  of 
law,  charge  the  siiine  uiland  rate  upon  imports  as  is  charged  upon 
domestic  traffic,  then  it  would  follow  that  in  all  cases,  as  matter 
of  law,  the  same  rate  must  be  charged  upon  export  traffic  to  tlie 
port  of  export  as  is  charged  upon  similar  domestic  traffic  to  that 
point.  If  this  view  of  the  Commission  had  finally  prevailed, 
the  contention  of  the  complainant  in  the  present  case  would  be 
well  taken,  for  the  defendant  carriers  could  not  then  main- 
tain one  rate  when  merchandise  was  intended  for  domestic  con- 
sumption, and  another  rate  when  it  was  intended  for  export. 

That  view  has  not,  however,  finally  prevailed,  but  a  different 
interpretation  has  l)een*  put  upon  the  Act  to  Regulate  Commerce, 
in  that  resjHJct,  by  the  Supreme  ('ourt  of  the  United  States  in 
TtwdJi  <(•  Paelp'r  liailway  Co,  v.  Interstate  Commerce  Commis- 
9io?i,  U\2  11.  8.  107,  4<>  L.  ed.  940,  5  Inters.  Com.  Rep.  4(»r). 

The  Texas  &  Pacific  Railway  Company  made  in  1892  through 
rates  from  Liverpool  and  other  foreign  ports  to  San  Francisco, 
Cal.,  the  carriage  being  by  steamship  from  Liverj)Ool  to  New 
Orleans,  an*!  bv  railwav  over  the  lines  of  the  Texas  &  Pacific 
Com|)any,  in  connection  with  those  of  the  Southern  Pacific  Com- 
pany, to  San  Francisco.  The  amount  of  these  through  rates  was 
less,  sometimes  not  more  than  one  third  of  the  rates  char{^  by 
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tlie  Texas  &  Paeitic  Company  for  traiisportint;  similar  traffic 
from  New  Orleans  to  San  Francisco.  It  might  happen  that  for 
carrying  tlie  i^ame  merchandise  in  tlie  same  car  from  New 
Orleans  to  San  Francisco  the  rail  carrier  would  not  receive  more 
than  one  eisth  as  much  when  the  merchandise  was  mported 
through  the  port  of  New  Orleans  as  if  it  liad  originated  or  been 
mannfactured  at  that  point.  The  reason  for  tliis  was  alleged  to 
be  tliat  the  through  rate  from  Liverpool  to  San  Francisco  was 
determined  by  tbe  price  of  transportation  either  by  sailing  vessel 
aronnd  Cape  Horn,  in  the  case  of  certain  kinds  of  commodities, 
or  by  steamship  and  rail  across  the  Isthmus  of  Panama,  in  the 
case  of  other  commodities.  The  Texas  &  Pacific  insisted  that 
these  through  rates  were  ahsolntely  fixed,  and  that  it  must  either 
take  the  traffic  at  that  figure  or  abandon  it  altogether. 

This  condition  of  things  had  been  developed  in  the  ease  of 
iVVuJ  York  Board  of  Trade  <&  Transportation  v.  Pennsylvania 
Sailroad  Company  above  referred  to,  and  t!ie  Commission  had 
ordered  the  Texas  &  Pacilic  Company  not  to  transport  imported 
merchandise  at  any  other  or  different  rate  than  it  charged  for 
transporting  the  same  kind  of  domestic  merchandise  from  New 
Orleans  to  San  Francisco.  This  order  the  Texas  &  Pacilic  had 
declined  to  obey,  and  thereupon  the  proceedings  were  begun  to 
compel  a  compliance  with  such  order,  which  finally  resulted  in 
the  ease  coming  before  the  Snpreme  Court  of  the  United  States. 
It  will  be  remembered  that  the  Commission  had  based  its 
decision  and  order  upon  the  assumption  that  nnder  the  Act  to 
Itegnlate  Commerce  conditions  at  the  foreign  port  could  not  be 
considered,  and  that,  as  matter  of  law,  the  inland  rate  on  imported 
and  domestic  traffic  innst  be  the  same. 

The  Supreme  Court  held  that  conditions  abroad  as  well  as  con- 
ditions existing  in  the  United  States  should  be  considered;  that 
the  interest  of  the  carrier  and  the  consuming  community  as  well 
as  the  producing  community  must  be  taken  into  account;  and 
that  there  was  no  hard  and  fast  rule  which  prohibited  the  carrier, 
in  furtherance  of  its  own  interests  and  the  interests  of  its  patrons, 
from  accepting  a  less  sum  for  the  transportation  of  imported 
merchandise  from  the  port  of  entry  to  an  interior  point  than  it 
charged  for  the  transportation  of  domestic  merehaudise  between 
the  same  points.  To  apply  the  decision  to  the  exact  case  before 
the  court,  there  was  nothing  in  the  Act  to  Regulate  Commerce 
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which,  aB  matter  of  law,  prohibited  the  Texas  &  Pacific  Railway 
Company  from  participating  in  a  through  rate  from  Liverpool  to 
San  Francisco  via  New  Orleans,  which  was  one  third  the  rail  rate 
from  New  Orleans  to  San  Francisco,  and  of  which  its  division 
must  be  materially  less  than  the  whole  rate.  From  this  decision 
it  must  follow  that  carriers  are  not  prohibited  from  making  rates 
from  points  in  the  United  States  to  points  in  foreign  countries, 
or  from  points  in  foreign  countries  to  points  in  the  United  States, 
of  which  the  inland  division  is  less  than  the  tariff  rate  for  the 
transportation  of  similar  commodities  when  intended  for  local 
domestic  consumption. 

This  being  the  law,  what  are  the  practical  conditions  that  give 
rise  to  the  two  rates  in  (juestion  i  They  can  be  stated  in  a  word. 
Taking  Chicago  as  the  point  of  origin,  Liverpool  as  the  point  of 
destination,  and  grain,  which  is  the  most  important  item  of  ex- 
port, as  the  subject  of  traffic,  it  is  evident  that  grain  can  pass 
from  Chicago  to  Liverpool,  either  through  the  port  of  New  York 
or  through  the  port  of  Boston,  and  that  in  so  doing  it  is  trans- 
ported to  such  port  by  rail  and  from  such  port  by  ship.  It  is 
also  evident  that  it  will  choose  the  route  by  which  it  can  go  the 
most  cheaply.  Investigations  in  other  eases  before  the  Commis- 
sion show  that  a  difference  in  the  freiii:ht  rate  of  between  one 
fourth  and  one  eighth  of  a  cent  j>er  bushel  determines  the  route 
by  which  grain  shall  be  exported.  Now,  the  ocean  freights  from 
Boston  and  Now  York  are  subst^mtiallv  the  same.  It  follows, 
therefore,  that  the  inland  rate  must  also  be  the  same.  It  has 
been  decided  that  a  differential  of  substantially  2  cents  per  hun- 
dred pounds  may  be  properly  made  nn  domestic  grain  against 
l>ostt)n,  but  if  the  export  rate  were  2  cents  higher  to  Boston  than 
to  New  York,  no  tnitlic  would  move  through  the  port  of  Boston. 
The  ol)ject  of  these  t\V4)  rates  therefore,  is  to  eijualize  the  export 
rate  between  the  ports  of  Boston  and  New  York.  The  export 
rate  to  Boston  is  not  in  reality  a  Boston  nite  at  all,  but  is  in 
essence  the  inland  division  of  a  through  rate  through  that  port 
to  foreign  ports.  That  the  inland  carrier  may  receive  in  such 
ease  for  its  division  a  sum  less  than  the  dome>tic  rate  has  been, 
as  we  have  ju>t  seen,  determined  by  the  Suj>reme  Court  of  the 
Unite<l  States;  hence  the  thing  accomplished  by  the  making  of 
these  two  rates  is  not,  as  a  matter  of  law,  illegal. 

But  if  the  thing  itself  is  not  prohibited,  is  not  this  manner  of 
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effecting  that  thing  forbidden  ?  Here  is  not  a  through  rate  of 
which  the  inland  division  is  less  than  the  corresponding  domestic 
rate,  but  here  are  two  different  rates  published  and  maintained  to 
the  same  point,  by  which  a  greater  sum  is  charged  for  the  same 
service  in  one  case  than  in  the  other.  Is  not  this  an  unjust  dis- 
crimination or  an  undue  preference  which  is  forbidden  by  the  Act  ? 
We  think  that  under  the  circumstances  of  this  case  it  is  not.  It  is 
true  that  the  rate  in  both  cases  terminates  at  the  port  of  Boston, 
but  the  movement  under  the  export  rate  is  part  of  a  through  move- 
ment. Traffic  to  which  that  rate  is  applied  is  not  and  cannot  be 
Boston  traffic ;  it  merely  passes  through  Boston  on  its  way  abroad. 
When  the  traffic  starts  it  may  not  be  certain  by  what  agency  it 
will  be  carried  from  the  port  of  Boston  to  its  foreign  destination, 
but  it  is  certain  that  it  will  go  there  by  some  agency.  That  car- 
rier is  not  subject  to  the  Act  to  Regulate  Commerce,  nor  can  the 
through  rate  usually  be  determined  and  published  agreeably  to 
the  sixth  section,  owing  to  the  fluctuation  in  ocean  rates.  Under 
these  circumstances,  if  the  inland  carrier  publishes  and  maintains 
its  division  of  the  through  rate,  apparently  it  does  all  it  can  do,  and 
all  it  is  required  to  do  under  the  Act  which  we  are  administering. 

If  the  inland  rail  carriers,  instead  of  receiving  a  fixed  inland 
division,  make  through  rates  in  fact  of  which  their  division  fluctu- 
ates, another  question  arises  as  to  the  publication  of  such  rates, 
which  is  not  here  passed  upon. 

This  case  is  not  at  all  that  decided  in  New  York,  New  Havefi 
ib  Hartford  li,  li.  Co,  v.  Thomas  C.  Piatt  and  Another,  He- 
ceivers,  7  Inters.  Com.  Rep.  323,  where  both  carriers  were  under  the 
jurisdiction  of  the  Act  to  Regulate  Commerce,  and  where  the  peti- 
tioner had  expressly  refused  to  join  in  the  through  rate  which  the 
defendants  were  publishing  and  under  which  they  were  operating. 

The  decision  of  the  United  States  Supreme  Court  in  Texas  <& 
Pacific  Railway  Company  v.  Interstate  Commerce  Comm,ission, 
supra,  has  been  understood  in  some  quarters  as  virtually  remov- 
ing  import  and  export  traffic  from  the  jurisdiction  of  the  Com- 
mission. Such  is  not  by  any  means  its  scope  or  effect.  That 
decision  simply  broadened  the  power  of  the  Commission  in  refer- 
ence to  such  traffic.  If  any  individual  or  locality  feels  itself 
aggrieved  by  the  rates  made  upon  export  or  import  business  as 
compared  with  domestic  business,  the  Commission  has  full  author- 
ity to  consider  and  pass  upon  that  grievance.     The  propriety,  as 
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a  matter  of  fact,  of  the  rates  maintained  by  the  Texas  &  Pacific 
Railway  Company  has  never  been  upheld  by  the  decision  of  any 
tribunal.  It  has  never  been  decided  that  that  company  may 
transport  boots  and  shoes  for  the  English  manufacturer  from 
New  Orleans  to  San  Francisco  for  one  sixth  the  amount  charged 
the  American  manufacturer  for  the  same  service,  but  merely  that, 
in  determining  whether  such  rate  constitutes  an  unjust  discrimina- 
tion or  an  undue  preference,  the  interest  of  the  carrier  and  the  con- 
sumer should  be  taken  into  account  as  well  as  that  of  the  producer. 

In  the  present  case,  merely  the  legality  of  these  two  rates  as 
matter  of  law  is  passed  upon.  Whether  as  matter  of  fact  the 
domestic  rate  is  unreasonably  high  either  of  itself  or  in  compar 
ison  with  the  New  York  rate,  or  whether  the  export  rate  unduly 
discriminates  against  Boston,  has  not  been  considered.  These 
questions  of  fact  are  virtually  involved  in  the  cases  referred  to 
in  the  early  part  of  this  opinion.  The  Boston  export  rate  must 
l)e  the  same  as  the  New  York  export  rate,  and  the  present 
domestic  differential  against  Boston  is  substantially  that  fixed  by 
the  Commission.  This  would  not  probably  prevent  a  review  of 
these  matters  at  any  time,  but  no  facts  were  developed  upon  the 
hearing  of  this  case  which  would  warrant  such  reconsideration 
here.  The  petitioner  did  insist,  as  a  matter  of  law,  that  to  charge 
two  rates  for  the  same  service  was  in  contravention  of  the  first, 
second  and  third  sections  of  the  Act  to  Regulate  Commerce,  and 
did  thereby  present  a  new  question  which  had  not  been  decided* 

The  petitioner  also  insisted  that  the  rates  in  question  were  in 
violation  of  the  fourth  section.  The  docks  at  which  this  mer- 
chandise is  delivered  by  the  rail  to  the  ocean  carrier  are  at  E^st 
Boston,  and  tlie  export  rate  applies  in  fact  to  East  Ik)ston  alone. 
Eai^t  l^oston  is  a  few  miles  farther  from  Chicago  than  Boston, 
and  the  complainant  insisted  that  by  charging  the  higher  domestic 
rate  to  Boston  and  the  lower  exjK)rt  rate  to  East  iioston  the  de- 
fendant violated  the  fourth  section. 

The  rate  to  East  Boston  for  domestic  consumption  is  the  same 
as  the  rate  to  Boston.  The  export  rate,  as  we  have  already  seen, 
is  essentially  the  division  of  a  through  export  rate.  It  is  not 
made  under  the  same  circumstances  and  conditions  with  the  do- 
mestic rate  to  Boston,  and  is  not,  therefore,  within  the  prohibition 
of  the  fourth  section. 

For  the  reasons  above  indicated  the  petition  will  be  dismiBsed. 
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In  the  Matter  of  ALLEGED  UNLAWFUL  RATES 
AND  PRACTICES  IN  THE  TRANSPORTATION  OF 
COTTON  BY  THE  KANSAS  CITY,  MEMPHIS,  & 
BIRMINGHAM  RAILROAD  COMPANY  and  Others. 


Decided  March  27,  1899, 


1.  Defendants'  rates  on  cotton  from  Memphis  to  Atlantic  and  Gulf  ports  and 
various  eastern  cities  are  lower  than  those  from  intermediate  cotton-ship- 
ping stations;  but  whether  such  rates  violate  the  fourth  section  of  the  Act 
to  Regulate  Commerce  is  not  determinable  upon  the  record  as  made  in  this 
case. 

%  In  the  practice  of  "floating  cotton,"  the  essential  transportation  feature  is 
carrying  the  cotton  to  a  compress,  receiving  it  again  in  the  compressed 
state,  and  transporting  it  to  destination  at  the  through  rate  in  force  from 
the  point  of  origin.  The  practice  benefits  both  the  railroad  company  and 
the  producer,  and  tends  to'place  noncompetitive  points  upon  an  equality 
with  more  distant  competitive  localities  from  which  lower  rates  are  in 
force.  It  does  not  unjustly  discriminate  against  dealers  in  the  city  of 
Memphis,  who  decline  to  take  advantage  of  the  privilege.  The  cotton  is 
graded  as  well  as  compressed  at  the  point  of  stoppage.  The  destination 
of  the  cotton  is  usually  changed  at  the  compress  point;  the  identity  of  a 
cotton  shipment  is  not  preserved  at  the  point  of  grading  and  compression; 
and  the  ownership  of  the  cotton  may  change  at  the  compress  station.  The 
question  is  whether  the  shipment  is  to  be  considered  through  and  entitled 
to  a  through  rate,  or  as  local  and  calling  for  application  of  charges  in 
effect  to  and  from  the  compress  point. 

Hdd  (1),  That  the  carrier  may,  as  part  of  a  contract  for  through  shipment, 
allow  the  cotton  to  be  stopped  off  for  the  purpose  of  grading  and  compres- 
sion; but  the  privilege  enters  into  and  becomes  part  of  the  service  covered 
by  the  rate,  and  should  be  specified  in  the  published  tariffs.  (2)  That  the 
determinative  feature  of  a  through  shipment  is  the  contract,  and  if  the 
cotton  starts  and  proceeds  upon  a  contract  for  through  shipment,  as  Is 
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BbowD  to  be  the  fact  in  this  case,  it  may  be  considered  as  a  through 
shipment  and  be  given  the  benefit  of  a  through  rate.  In  the  McUier  of 
Alleged  Unlawful  Bates  and  Practices  in  the  Trantportation  of  Orafn  and 
Orain  Products  by  the  Atchison,  Topeka  d:  Santa  Fe  Railway  Company  and 
Others^  7  I.  C.  C.  Rep.  240, — cited  and  distinguished. 


Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

This  proceeding  was  begun  by  the  Commission  of  its  own  mo- 
tion, in  consequence  of  certain  informal  complaints,  by  which 
attention  was  called  to  the  matters  embraced  in  the  order  insti- 
tuting the  investigation.  Several  of  those  subjects  were  not  suffi- 
ciently develoi)ed  upon  the  hearing  to  re(|uire  consideration  here. 
Those  that  were  are  the  following : 

1.  It  was  alleged  that  the  defendant  carriers  did  not  establish 
rates  upon  lx)th  compressed  and  uncompressed  cotton,  but  only 
upon  cotton,  and  that  from  this  fact  a  prejudice  resulted  to  ship- 
pers of  that  commodity. 

A  bale  of  cotton  weighs  about  500  pounds.  As  this  is  marketed 
by  the  producer  it  is  in  what  is  known  as  the  uncompressed  con- 
dition. It  is  afterwards  subjected  to  a  high  pressure  by  which 
the  density  of  the  cotton  is  very  much  increased  and  the  size  of 
the  bale  very  much  reduced.  The  machinery  used  in  this  process 
is  expensive,  and  the  business  of  compressing  is  carried  on  at 
comparatively  few  points.  Practically  all  cotton  is  compressed 
before  it  is  tran8|H)rted  any  considerable  distance.  This  is  true 
of  all  cotton  which  is  exported,  in  case  of  which  the  rate  depends 
upon  the  density,  or  —  what  means  the  same  thing  —  upon  the 
space  which  the  bale  occupies.  The  same  is  true  of  all  cotton 
which  is  transported  by  rail  for  any  great  distance. 

The  price  for  compressing  at  the  present  time  ap]>ear8  to  be  a 
uniform  one  of  lo  cents  per  hundred  pounds.  It  is  sometimes 
paid  by  the  carrier,  and  sometimes  by  the  owner  of  the  cotton. 
Almost  of  necessity  in  the  great  majority  of  cases  the  cotton  is 
delivered  to  the  carrier  in  its  uncompressed  state,  and  tran8iK)rted 
in  that  state  to  the  compress. 

liates  from  Memphis  to  eastern  i)oints,  including  the  Atlantic 
ports,  are,  without  exception,  upon  uncompressed  cotton  alone^ 
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save  thatinsoineinstanceaa  proportional  rate  ie  made  applicable  to 
cotton  coming  from  points  fartliev  west,  which  ia  upon  compressed 
cotton  alone.  Ratee  from  Alemphis  to  New  Orleans  are  upon 
both  compresBed  and  uncompressed  cotton.  Export  rates  from 
Memphis  are,  without  exception,  upon  uncompressed  cotton, 
while  export  ratee  from  interior  points  are  upon  compressed  cot- 
ton, the  owner  to  pay  the  cost  of  compressing. 

The  reaeouB  for  this  diversity  in  the  publication  of  rates  did  not 
appear.  Of  those  carriers  publishing  a  rate  upon  uncompressed 
cotton  alone,  some  ineisted  that  compression  was  an  incident  of 
transportation  with  which  tlie  shipper  had  nothing  to  do,  and  oth- 
ers that  no  rate  upon  compressed  cotton  ever  had  been  or  would 
be  asked  for.  Inasmuch  as  the  cost  of  compressing  is  uniform,  it 
is  ditlicnit  to  understand  how  it  can  ordinarily  be  a  matter  of 
consequence  whether  it  is  paid  by  the  shipper  or  by  the  carrier. 
We  are  unable  to  find  from  the  facts  developed  upon  the  hearing 
that,  considering  the  manner  in  which  cotton  is  bought,  sold  and 
transported,  any  prejudice  has  resulted  from  a  failure  to  estab- 
lish the  two  rates. 

2.  The  complaint  charges  that  the  defendants  are  in  violation 
of  tlie  fourth  section  iu  that  they  make  rates  for  the  transporta. 
tioD  of  cotton  from  Memphis  to  Atlantic  and  Gulf  ports  and  to 
certain  eastern  cities,  which  are  lower  than  from  intermediate 
points. 

Memphis  is  one  of  the  most  important  cities  in  the  South  for  the 
distribation  of  cotton.  Lines  lead  from  there  to  all  parts  of  the 
United  States,  and  indeed  to  all'quarters  of  the  world,  and  it  usually 
liappens  that  a  given  point  can  be  reached  over  several  of  these 
iines.  It,  of  course,  follows  that  the  rate  over  all  of  these  lines 
must  be  the  same  to  the  same  point.  An  examination  of  the 
tariffs  filed  by  the  defendants  shows  that  in  case  of  many,  per- 
haps all,  of  them,  the  rates  from  intermediate  points  to  these 
points  of  destination  are  higher  than  from  Memphis,  although 
the  distance  is  less  and  although  cotton  from  Memphis  would 
pass  through  the  intermediate  point  from  which  the  higher  rate 
IB  charged.  Thus,  Holly  Springe  is  situated  on  the  Kansas 
City,  Memphis  &  Birmingham  Railroad,  45  miles  from  Mera- 
phiB,  The  rate  from  Memphis  to  New  Orleans  by  this  line  is  17 
cents,  compressed;  that  from  Holly  Springs  40  cents.     Cotton 
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from  Memphis  to  New  Orleans  would  pass  throngh  Holly 
Springs.  The  same  fact  is  tme  generally  of  all  the  defendant 
lines,  the  rate  being,  as  a  rule,  higher  at  the  local  point  by  sub- 
stantially the  amount  of  the  local  rate  from  the  point  in  question 
to  Memphis. 

The  defendants  do  not  deny  that  this  discrimination  exists  in 
their  tariffs,  but  say  that  it  is  justified  by  the  fact  that  the  conditions 
at  Memphis  are  different  from  those  at  the  intermediate  points, 
especially  in  that  the  rate  at  Memphis  is  controlled  by  water 
competition. 

Memphis  is  situated  on  the  Mississippi  Kiver,  and  regular  lines 
of  steamboats  ply  between  that  city  and  New  Orleans  upon  the 
Aoutli,  and  Cincinnati  and  other  Ohio  River  points  upon  the 
north ;  and  these  lines  are  at  all  times  ready  and  anxious  to  ac- 
cept any  freight  which  will  pay  thern  a  profit.  It  did  not  appear 
that,  at  the  present  time,  any  considerable  amount  of  cotton  is 
actually  transported  by  water  from  Memphis  south,  but  it  did 
appear  that  a  considerable  quantity  was  taken  north  to  Cincin- 
nati, from  whence  it  went  by  rail  to  the  Atlantic  seaboard  for 
export,  and  to  New  England  cities  for  consumption  there.  The 
testimony  showed  that  some  time  ago  the  railways  had  endeav- 
ored to  raise  the  rate  from  Memphis,  but  were  unable  to  do  so 
by  reason  of  the  water  competition.  From  what  was  developed 
upon  the  hearing  and  from  what  is  patent  to  observation,  we 
think  tiiat  water  competition  is  a  controlling  factor  in  establish- 
ing the  rate  on  cotton  from  Memphis  to  the  points  in  question, 
and  that  in  the  face  of  that  comi>etition  these  rates  could  not  be 
materially  raised. 

No  one  of  these  intermediate  localities  appeared  as  a  complain- 
ant ujH>n  the  hearing,  nor  was  any  testimony  introduced  as  to 
the  reasonableness  or  justice  of  these  intermediate  rates,  nor  as 
to  tho  effect  of  the  discrimination  against  such  intermediate 
points. 

3.  The  complaint  referred  particularly  to  Holly  Springs  and 
certain  discriminations  alleged  to  be  practiced  against  that  town 
by  rates  of  the  Illinois  Central  and  the  Kansas  City,  Memphis 
&  Birmingham  llailroad  Comjjanies. 

IIi)lly  Springs  is  situated  at  the  junction  of  these  two  railroads. 
As  already  said,  it  is  distant  from  Memphis  45  miles.     The  rata 
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from  that  poiut  to  Memphis  appears  to  be  $1,45  per  hale,  which 
inclndes  cartage  at  Memphis  to  the  Btoreboiiee.  A  cotton  com- 
preee  is  located  at  Holly  Springs,  and  the  complaint  was  that  the 
rates  from  certain  points  upon  the  Illinois  Central  through  Holly 
Springs  to  Memphis,  and  from  one  or  two  points  between  Holly 
Springs  and  Memphis,  were  so  adjusted  as  to  discriminate  against 
the  compress  there. 

The  mana^rs  of  the  compress  company  appeared  and  testified 
upon  the  hearing,  bat  that  testimony  disclosed  no  serious  com- 
plaint except  that  it  was  said  that  the  rate  from  Byhalia,  a  poiut 
distant  from  Memplus  38  miles,  was  unreasonably  low.  It  ap- 
peared that  formerly  the  Byhalia  rate  had  been  $1,  but  that 
recently  this  had  been  reduced  to  50  cents  per  bale,  and  that 
under  the  influence  of  this  rednced  rate  a  considerable  quantity 
of  cotton  which  had  formerly  come  to  Holly  Springs  for  com- 
pression now  goes  to  Memphis.  Upon  the  other  hand,  it  appeared 
tLat  tliere  was  an  excellent  turnpike  from  Byhalia  to  Memphis, 
and  that  the  lower  rate  of  50  cents  was  necessary  to  meet  wagon 
competition.  It  did  not  appear  timt  a  corresponding  reduction 
of  the  rate  from  Holly  Springs  to  Memphis  would  benefit  the 
compress  company,  since  under  the  practice  of  floating  cotton, 
referred  to  in  the  next  paragraph,  compressed  cotton  was  not 
shipped,  and  would  not  be  shipped  ander  normal  conditions, 
from  Holly  Springs  to  Memphis, 

Several  years  ago  the  proprietors  of  this  compress  company 
had  begnn  a  proceeding  against  the  Kansas  City,  Memphis  & 
Birmingham  Railroad  Company,  in  which  the  justice  of  its  rates 
from  Holly  Springs  to  Memphis  was  called  in  question.  That 
proceeding  had  never  been  prosecuted  to  a  conclusion,  and  one 
purpose  of  bringing  the  town  of  Holly  Springs  into  this  inves- 
tigation was  to  ascertain  wliat  cliange  in  conditions  had  brought 
about  an  abandoment  of  that  ease.  It  appeared  that  that  suit 
was  originally  brought  for  the  purpose  of  obtaining  a  better  rate 
on  compressed  cotton  from  Holly  Springs  to  Memphis  than  was 
then  in  effect.  The  only  rate  at  that  time  was  on  uncompressed 
cotton,  and  the  compress  company  therefore  was  unable  to  ship 
its  compressed  cotton  to  Memphis  cheaper  than  the  uncompreBsed 
article,  and  elahned  that  it  should  have  the  benefit  of  a  lower 
rate  which  would  enable  it  to  engage  in  the  business  of  compres- 
sing at  Holly  Springs  in  competition  with  Memphis. 
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At  that  time  the  practice  of  floating  cotton  was  unknown.  At 
the  date  of  tlie  present  hearing,  nnder  the  metliods  of  that  sja- 
tem,  the  compress  company  did  not  find  it  necessary  or  desirable 
to  compete  by  sending  compressed  cotton  to  the  Memphis  mar- 
ket. Its  business  had  grown  in  volume  and  its  profits  had  be- 
come satisfactory  in  amount,  thereby  removing  the  original  cause 
of  complaint.  It  appeared  that  the  dividends  upon  its  stock  were 
some  20  per  cent,  and  that  none  of  the  stock  was  for  sale. 

4.  The  subject  mainly  discussed  upon  the  hearing  was  the 
practice  known  as  "floating"  cotton,  which  is  briefly  this:  Cot- 
ton is  ordinarily  delivered  by  the  producer  to  the  carrier  in  its 
uncompressed  state.  The  carrier  transports  it  to  the  compress, 
there  allows  it  to  be  removed  from  the  car,  compressed,  and  sent 
on  to  its  destination  at  the  rate  from  the  point  where  it  was  first 
received. 

Holly  Springs  is  a  compress  point,  and  is  located,  as  has  been 
already  seen,  upon  the  Illinois  Central  Railroad.  Lamar  is  a 
station  some  13  miles  north  of  Holly  Springs,  upon  the  same 
railroad.  The  Illinois  Central  Railroad  receives  cotton  at  Lamar 
uncompressed,  transports  it  to  Holly  Springs,  there  suffers  it  to 
be  unloaded,  compressed,  and  shipped  to  New  Orleans,  charging 
for  the  entire  service  the  rate  from  I^imar  to  New  Orleans.  The 
owner  of  the  cotton  thereby  obUiins  a  material  advantage  in  the 
freight  rate  over  what  he  would  pay  if  he  paid  the  local  rate 
from  I^mar  to  Holly  Springs  and  the  rate  from  Holly  Springs 
to  New  ( )rleans. 

AVhiie  the  Memphis  Freight  Bureau  was  not  a  party  of  record 
to  the  original  complaint,  it  appeared  upon  the  hearing,  intro- 
duced testimony,  and  subse<juently  tiled  a  brief  against  the  legal- 
ity of  this  i)ractice,  insisting  that  it  was  to  the  disadvantage  of 
Memphis.  Two  of  the  illustrations  used  by  the  representatives 
of  that  organization  may  be  given  here. 

Tupelo  is  a  station  situated  at  the  junction  of  the  Kansas  City, 
Memphis  A:  Birmingham  Railroad  and  the  Mobile  &  Ohio  Kail- 
road,  (latman  is  a  station  upon  the  Kansas  City,  Memphis  & 
Birmingham  Railroad,  southeast  of  Tupelo.  The  distance  from 
Gatman  to  Tupelo  is  41  miles,  and  from  Tupelo  to  Memphis  105 
miles.  Cotton  passing  from  Memphis  to  New  Orleans  by  the 
Kansas  City,  Memphis  &  Birmingham  liailroad  iiasses  through 
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Tupelo  and  Gatman.  Cotton  shipped  frorn  Tupelo  to  New  Or- 
leSDB  passes  thropgh  Gatman,  The  rate  upon  compressed  cotton 
to  Kew  Orleans,  is,  from  Memphis  17  centa  per  hundred  pounds, 
from  Tupelo  47  cents  per  hundred  pounds.  The  rate  on  uncom- 
pressed cotton  is,  from  Gatman  to  Memphis  40  cents,  from  Gat- 
man to  Tupelo  23  cents.  There  is  no  rate  upon  compressed  cot- 
ton from  Gatman  to  New  Orleans,  but  the  rate  upon  uncom- 
pressed cotton  is  $3  per  bale  as  against  $2.75  from  Tupelo. 

Now,  under  the  floating  system,  the  Kansas  City,  Memphis  & 
Birmingham  Railroad  takes  cotton  from  Gatman  to  Tupelo,  there 
permits  it  to  be  unloaded  and  compressed,  then  carries  it  from 
Tnpelo  back  through  Gatman  to  New  Orleans  at  the  same  rate 
that  it  carries  cotton  from  Gatman  to  New  Orleans.  The  Mem- 
phis Freight  Bureau  insists  that  this  railroad  should  charge  in 
case  of  that  transaction  the  local  rate  from  Gatman  to  Tupelo 
and  the  tlirongh  rate  from  Tnpelo  to  New  Orleans.  If  this  were 
done,manifestly  no  cotton  from  Gatman  could  be  compressed  at 
Tupelo,  for  the  owner  of  the  cotton  at  Gatman  would  then  send 
his  cotton  to  Memphis,  have  it  compressed  there,  and  ship  it  from 
Memphis  to  New  Orleans.  The  comparative  expense  of  the 
operation  would  be  as  follows :  Gatman  to  Tupelo  23  cents, 
Tupelo  to  New  Orleans  47  cents,  total  70  cents;  Gatman  to 
Memphis  4(J  cents,  Memphis  to  New  Orleans  17  cents,  total  57 
cents;  thus  leaving  13  cents  per  hundred  pounds  advantage  to 
Memphis. 

Assuming  that  the  Kansas  City,  Memphis  &  Birmingham 
Railroad  extended  from  Memjihis  to  New  Orleans,  and  therefore 
performed  the  entire  service,  the  position  of  the  Memphis  Freight 
Bureau  is  that  that  Hue  should  not  be  allowed  to  carry  cotton  41 
miles  to  Tupelo,  and  then  from  Tupelo  back  through  Gatman  at 
less  than  the  Tupelo  rate,  but  that  it  should  be  compelled  to 
transport  it  through  Tupelo  to  Memphis,  and  then  back  again 
through  both  Tnpelo  and  Gatman  for  less  than  the  Tupelo  rate ; 
that  in  order  to  comply  with  the  Interstate  Commerce  Law  it 
should  transport  the  cotton  210  miles  farther  for  a  rate  13  cents 
lees  per  hundred  pounds. 

The  second  illustration  cited  by  the  Memphis  Freight  Bureau 
is  that  of  Hernando  cotton  compressed  at  Grenada.  Grenada  is 
situated  at  the  junction  of  two  branches  of  the  Illinois  Central 
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Railroad,  and  is  distant  from  Memphis  102  miles.  Hernando  i» 
situated  on  that  branch  of  this  railroad  which  leads  from  Grenada 
to  Memphis,  and  is  distant  from  Memphis  24  miles.  The  rates 
on  uncompressed  cotton  to  Boston  are,  from  Hernando  69^  cents, 
from  Grenada  88  cents.  No  rate  upon  uncompressed  cotton 
from  Hernando  to  Grenada  is  published,  but  upon  the  assump- 
tion that  it  would  be  proportioned  to  other  corresponding  rates  a 
fair  one  would  perhaps  be  25  cents.  Cotton  shipped  from  Her- 
nando by  the  Illinois  Central  Railroad  destined  for  Boston  is  said 
to  be  unloaded  and  compressed  at  Grenada,  and  then  reshipped 
to  its  original  destination  at  the  rate  from  Hernando.  It  is  in- 
sisted that  this  is  unlawful,  that  the  Illinois  Central  should  charge 
for  that  service  the  local  rate  from  Hernando  to  Grenada  and  the 
through  rate  from  Grenada  to  Boston ;  in  other  words  that  it 
should  charge  not  69^  cents  per  hundred  pounds,  but,  instead, 
the  sum  of  25  cents  and  88  cents,  or  $1.13.  Plainly,  in  thia 
event  Hernando  cotton  could  not  be  compressed  at  Grenada,  but 
must  be  sent  to  Memphis,  since  the  rate  from  Memphis  to  Boston 
is  but  55^  cents. 

It  is  difficult  to  understand  how  Hernando  cotton  can  be 
floated  through  Grenada.  The  published  rate  from  Hernando  to 
Memphis  is  50  cents  per  bale,  or  10  cents  per  hundred  pounds, 
which  would  make  the  combination  upon  Memphis  65^  cents  to 
Boston  as  against  the  Hernando  rate  of  69^  cents.  If  it  is 
actually  done,  it  mu^t  he  by  virtue  of  the  charges  for  commis- 
sion, etc.,  at  Memphis,  which  are  hereinafter  referred  to.  The 
Memphis  Freight  Bureau  insists  that  cotton  does  actually  go  by 
this  route,  and  whether  it  does  or  not  the  illustration  as  applied 
to  many  interior  points  is  a  fair  one. 

A  moment's  consideration  of  the  last  two  illustrations  above 
given  discloses  the  interest  of  Memphis  in  this  practice.  These 
compresses  are  located  at  numerous  interior  jx)ints.  The  prac- 
tice of  floating  cotton  has  only  been  in  vogue  for  some  eight 
years,  and  has  only  reached  its  present  state  of  development  very 
recently.  The  necessary  result  is  that  the  cotton  which  form- 
erly, owing  to  the  low  Memphis  rate  as  against  the  high  rate 
from  intermediate  ]>oints,  went  to  Memphis  for  compression  and 
sale,  is  now  bought  at  the  various  small  stations  by  the  cotton 
buyer,  and  shipped  to  market  without  coming  to  Memphis  at  &1K 
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The  teelimonjr  showed  the  effect  upon  tlie  busineas  of  hand- 
ling cotton  at  Meniphis  to  be  what  must  inevitably  have  re- 
sulted. Cotton  buyers  who  are  residents  of  Memphis,  whose 
capital  is  obtained  from  Memphis,  who  have  storehouses  and 
other  facilities  for  the  handling  of  this  cotton  at  Memphis,  nO' 
longer  bring  the  cotton  whicli  they  themselves  bny  to  that  city,. 
but  are  forced  to  handle  it  through  interior  compress  points  in 
the  manner  above  indicated.  Formerly  the  local  storekeeper  at 
email  stations  seems  to  have  bonght,  as  a  rule,  the  cotton  crop* 
which  he  shipped  into  Memphis,  there  to  be  sold  upon  comrais- 
aion ;  whereas  at  the  present  time  the  cotton  buyer  goes  directly 
to  these  small  stations,  and  purchases  from  the  grower  without 
the  intervention  of  the  storekeeper.  Cotton  was  formerly  largely 
handled  in  Memphis  upon  commission,  but  this  business  at  the 
present  time  is  rapidly  waning.  Facilities  in  the  way  of  store- 
honses,  compresses,  etc.,  of  very  considerable  value,  were  form- 
erly required  at  Memphis  for  the  handling  of  this  crop,  which 
either  have  or  will  very  soon  in  a  large  measure  become  worth- 
less, if  the  practice  of  floating  cotton  is  continued. 

Upon  the  other  hand,  the  testimony  showed  and  the  reason  of 
the  thing  would  necessarily  iudicate  that  this  practice  has  been 
of  substantial  beneiit  to  the  cotton  farmer  by  enabling  him  to 
sell  his  crop  directly  to  the  buyer  without  the  intervention  of 
any  middleman,  and  without  being  compelled  to  pay  the  charges 
which  were  necessarily  incurred  at  Memphis  in  the  way  of  dray- 
age,  storage,  insurance,  commissions,  etc.  Just  the  aggregate 
amount  of  these  charges  whicli  are  thereby  saved  cannot  be  deti- 
nitely  stated,  but  they  are  estimated  at  from  50  cents  to  $1.50 
per  hale. 

The  producer  of  cotton  was  not  directly  represented  in  the 
hearing  before  us.  Some  interior  points  were  represented  by 
persons,  in  the  interest  usually  of  compress  companies  at  those 
points.  These  companies  were  naturally  anxious  that  the  prac- 
tice should  be  upheld,  but  the  facts  which  tiiey  stated  and  the 
testimony  which  they  produced,  after  due  allowance  has  been 
made  for  their  interest,  appears  to  iudicate  chat  the  effect  upon 
the  small  communities  where  cotton  is  grown  and  handled,  as 
well  as  tliose  where  it  is  compressed,  was  beneticial. 

Certain  incidents  in  the  carrj'ing   out  of  this  system  by  the 
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railways  are  relied  upon  to  show  its  illegality,  and  slioald  be 
stated  here. 

First.  The  shipment  is  not  physically  a  throngh  shipment. 
The  carload  of  cotton  which  starts  from  Hernando  billed  for 
Boston  never  goes  there  in  that  car.  When  it  is  unloaded  for 
compression  at  Grenada  the  car  from  which  it  is  taken  is  loaded 
with  other  cotton,  which  is  substituted  and  sent  along  in  its  place. 
The  rules  of  the  carrier  usually  allow  a  stopover  of  sixty  and 
sometimes  even  ninety  days. 

Second.  The  destination  of  the  car  itself  is  frequently  changed. 
The  car  which  leaves  Hernando  billed  for  Boston  may  not  only 
undergo  a  change  of  load  at  Grenada,  but  may  be  rebilled  to  some 
different  point,  and  in  this  event  the  rate  is  not  that  from  Her- 
nando to  Boston,  but  from  Hernando  to  the  actual  destination. 

Third.  The  identity  of  the  cotton  is  not  preserved.  As  it  is 
sold,  cotton  takes  several  different  grades.  The  testimony  showed 
that  there  were  some  half  dozen  upon  the  Memphis  market.  An 
order  in  a  given  case  usually  calls  for  a  certain  number  of  bales  of 
a  particular  grade.  Now,  the  same  tield  does  not  produce  colton  of 
the  same  grade,  but  of  several  grades,  and  the  grades  of  one  field 
differ  from  those  of  another.  Hence,  as  cotton  is  delivered  at 
these  small  stations  by  the  grower  it  consists  of  different  grades, 
and  there  are  of  each  grade  a  comparatively  small  number  of 
bales.  The  sampling  and  grading  usually  take  place  before 
compression.  It  is  necessary,  therefore,  to  the  handling  of  this 
product  that  it  should  be  brought  together  in  large  quantities  at 
some  central  yKymt  where  it  can  be  graded,  compressed,  and  used 
to  till  different  orders  as  occasion  may  require.  It  necessarily 
follows,  therefore,  that  a  particular  carload  of  cotton  from  one  of 
these  small  stations  to  the  compress  ]x>int  is  not  kept  together, 
but  is  split  up  into  different  lots,  one  grade  l)eing  sent  to  one 
place  and  another  grade  to  another  place,  so  that  no  single  l)ale 
may  ever  reach  the  destination    to  which  it  was  originally  billed. 

Fourth.  It  is  said  that  the  ownership  of  the  cotton  changes 
at  the  compress.  This  is  hardly  true.  The  cotton  buyer  pur- 
chases the  cotton  at  the  local  sUition  and  ships  it  to  the  compress 
point  for  the  express  and  sole  purpose  of  preparing  it  to  fill  orders 
which  he  receives.  When  it  arrives  at  the  compress  point  it  does 
not  in  any  sense  arrive  at  a  market  upon  which  it  is  to  be  sold. 
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It  is,  strictly  speaking,  in  transit,  and  is  stopped  off  by  the  owner 
only  for  compressing  and  grading,  so  that  he  may  fill  the  differ- 
ent orders  which  he  obtains.  The  cotton  is  usually  sold  before  it 
eaves  the  compress  point.  Whether  under  the  terms  of  the  sale 
the  title  usually  passes  to  the  purchaser  before  delivery  at  desti- 
nation does  not  appear. 

Conclusions. 

1.  We  do  not  think  that  the  failure  of  the  carriers  to  publish  a 
separate  rate  for  compressed  and  uncompressed  cotton  in  all  in- 
stances requires  any  action  upon  the  part  of  this  Commission  at 
the  present  time.  No  one  is  now  complaining,  and,  so  far  as  the 
facts  were  dev.eloped,  no  one  is  now  injured  by  the  neglect  of  the 
carriers  to  do  so.  It  will  be  time  enough  to  express  an  opinion 
upon  that  subject  when  it  appears  that  some  one  is  or  is  likely  to 
be  injured  by  the  conduct  of  the  carriers. 

2.  Upon  the  record  in  this  case  no  order  should  be  made  in 
reference  to  the  alleged  violations  of  the  fourth  section.  We 
express  no  opinion  as  to  the  justice  of  the  rates  from  these  inter- 
mediate points,  nor  as  to  whether,  if  these  localities  were  before 
us  as  complainants,  upon  a  development  of  the  whole  situation, 
such  rates  ought  to  be  corrected.  The  case  shows  that  the  rate 
at  Memphis  is  controlled  by  water  competition,  perhaps  to  some 
extent  by  railway  competition.  It  does  not  appear  that  the  in- 
termediate rates  are  unreasonably  high,  nor  that  the  effect  of  those 
rates  is  oppressive.  If  the  rates  were  to  be  reduced  at  all  inter- 
mediate points  to  the  level  of  the  Memphis  rate,  that  would  bene- 
fit the  cotton  grower  by  the  amount  of  the  reduction,  and  would 
undoubtedly  in  many  localities  materially  affect  the  price  of  cot- 
ton. Upon  the  other  hand,  to  reduce  the  rates  at  all  intermed- 
iate points  to  that  extent  must  produce  a  most  serious  effect  upon 
the  revenues  of  the  different  carriers  interested,  but  how  serious 
we  can  only  surmise.  Manifestly  the  question  is  one  of  too  great 
importance  to  be  disposed  of  without  the  most  careful  considera- 
tion upon  the  fullest  information.  The  Supreme  Court  of  the 
United  States  apparently  holds  that  in  cases  of  this  kind  the  in- 
terests of  all  parties  are  to  be  weighed  and  properly  adjusted. 
The  record  in  this  case  does  not  afford  a  proper  basis  for  deter- 
mining the  question  with  reference  to  any  or  all  such  localities. 
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3.  The  facts  in  relation  to  Holly  Springs  do  not  call  for  special 
action.  While  the  rate  from  Byhalia  to  Memphis  is  a  low  one 
with  reference  to  that  from  Holly  Springs,  it  is  probably  necessary 
to  meet  competition  by  wagon.  We  have  no  power  to  raise  that 
rate  if  so  disposed,  and  a  corresponding  reduction  of  the  Holly 
Springs  rate  would  not  benefit  the  compress  company.  Indeed,  a 
company  which  pays  annual  dividends  upon  its  capital  stock  of  20 
per  cent  does  not  seem  to  need  much  assistance. 

The  manager  of  the  compress  company  testified  that  in  his 
opinion  Holly  Springs  ought  to  have  the  same  rate  to  eastern 
markets  as  ^[emphis,  but  this  simple  statement  upon  his  part^ 
unaccompanied  by  anything  further,  does  not  entitle  Holly 
Springs  to  any  further  consideration  than  the  other  intermediate 
localities  referred  to  in  the  previous  paragraph. 

4.  In  discussing  the  legality  of  the  practice  of  floating  cotton 
it  is  well  to  have  in  mind  some  general  considerations : 

(a)  This  method  of  handling  cotton  results  in  a  saving  to  tlie 
carrier.  Take  (iatman  as  a  concrete  example.  It  will  be  remem- 
bered that  the  distance  from  Gatman  to  Tupelo  is  41  miles,  and 
from  Gatman  to  ^lemphis  through  Tupelo  140  miles.  Under 
the  floating  system  cotton  is  transported  from  Gatman  to  Tupelo 
and  from  Tupelo  back  through  Gatman.  Without  the  benefit  of 
that  metliod  it  must  be  transported  to  Memphis  and  from  Mem- 
phis back  through  Tupelo  and  (ratman.  That  is,  the  railroad 
must  carry  (lutman  cotton  2lo  miles  further  in  case  floating  is 
not  permitted,  for  a  rate  almost  20  ])er  cent  less.  This  may  or 
may  not  be  an  extreme  case,  but  the  fact  of  the  additional  service 
inheres  in  everv  instance.  This  additional  service  costs  the  rail- 
way  something.  It  does  not  add  to  its  gross  reveimes,  and  it 
does  ad<l  to  its  operating  expenses. 

(b)  The  practice  of  floating  cotton  Ixjnefits  the  grower.  This 
is  the  fair  deduction,  l>oth  from  the  opinions  expressed  by  the 
witnesses  produced  upon  the  hearing,  and  the  reasons  assigned  by 
thost*  witnesses.  Formerlv  cotton  was  sold  to  the  small  merchant 
at  the  locjil  station,  who  shipped  it  to  the  cotton  factor  in  Mem- 
phis. It  inu>t  be  trans)x>rted  to  Memphis  in  its  uncompressed 
state,  since  there  was  no  means  of  comprea^^ing  it  at  the  point  of 
shipment,  an<l  since,  moreover,  it  cannot  Ikj  properly  sampled 
after  l)eing  compressed.     Upon  arriving  at  Memphis  it  must  be 
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taken  to  the  warehouse,  compressed,  graded  and  sold  usually  by 
some  cotton  factor  for  a  commission.  Under  the  floating  system 
the  cotton  buyer  purchases  the  cotton  himself  at  the  local  station, 
frhipB  it  to  tlie  compress  point,  there  compresses,  grades,  and  sends 
it  on  to  its  destination.  It  did  not  appear  just  what  the  extra 
expense  of  passing  the  cotton  tlirough  Memphis  is.  This  expense 
is  made  up  of  the  items  of  drayage,  iusnrance,  commissions,  etc. 
It  did  fairly  appear,  however,  that  there  was  a  substantial  saving 
to  tlie  producer,  that  the  cotton  farmer  could  obtain  more  for  his 
cotton  under  this  system  than  under  the  former  one,  and  that  by 
reason  of  its  advantages  cotton  buyers  who  resided  in  Mempliis, 
and  had  there  the  facilities  for  handling  cotton  in  the  old  way, 
had  been  obliged  to  resort  to  tlie  floating  system,  and  to  compress 
their  cotton  at  interior  points. 

('.')  The  Act  to  Regulate  Commerce  was  largely  induced  by 
diBcriuiinations  which  existed  in  favor  of  commercial  centers  as 
against  noncompetitive  points.  The  passage  of  that  Act  found 
in  effect,  particularly  through  all  the  southern  territory,  a  system 
of  rates  which  grossly  discriminated  against  tlie  intermediate 
point  in  favor  of  the  trade  center,  and  tiiat  system  largely  exists 
to  the  present  day.  This  Commission  has  always  believed  that 
system  to  be  wrong  in  theory  and  pernicious  in  its  effects,  and  has 
from  the  first  used  its  best  efforts  to  break  it  up  as  a  system. 
While  there  may  be  many  instances  in  which  the  more  distant 
point  ought  to  enjoy  tlie  lower  rate,  our  belief  is  that,  as  a  rule, 
the  small  intermediate  point  should  have  as  good  a  rate  as  the 
more  distant  competitive  point.  Now,  this  practice  of  floating 
cotton  tends  to  bring  about  exactly  that  condition  of  things.  In- 
stead of  centralizing  the  business  of  compressing  and  handling 
cotton  at  Memphis,  it  tends  to  distribute  it  among  tlie  small 
towns  throughout  that  section  of  the  south.  The  effect  is  to 
build  up  many  of  these  interior  communities.  They  are  enabled 
to  liave  a  compress  and  bank  and  whatever  else  comes  along  with 
them. 

We  believe,  then,  that  this  practice  benefits  the  carrier,  benefits 
the  producer,  and  tends  to  accomplish  in  one  way  what  the  stat- 
ute which  we  are  administering  was  intended  to  accomplish  in  a 
different  way.  So  believing,  we  are  not  disposed  to  interfere 
with  this  method  of  handling  cotton,  unless  it  is  clearly  in  viola- 
tion of  the  x\.ct  to  Regulate  Commerce. 
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The  Memphis  Freight  Bureau  in  its  brief  insists  that  this  sys- 
tem discriminates  against  the  city  of  Memphis.  It  should  be 
carefully  noted  just  what  is  meant  by  "  discrimination  "  as  thus 
used.  It  is  alleged  in  the  brief  filed  by  Mr.  Baxter  for  several  of 
the  defendants  that  Memphis  has  been  offered  and  has  refused  the 
advantages  of  the  floating  system.  There  is  no  claim  on  the  part 
of  the  Memphis  Freight  Bureau  that  Memphis  has  ever  asked 
and  been  denied  the  benefit  of  this  system.  It  is  not  a  case, 
therefore,  where  advantages  have  been  accorded  to  these  interior 
points  and  refused  to  Memphis,  and  there  is  no  discrimination 
against  Memphis  in  that  sense  of  the  term. 

As  already  seen,  the  location  of  ilemphis  upon  the  Mississippi 
River  gives  to  that  city  a  remarkably  low  rate  upon  cotton  to 
points  of  consumption.  These  rates  are  much  lower  than  those 
from  interior  stations.  The  result  is  that  such  interior  points 
found  it  to  their  advantage  before  the  practice  of  floating  was 
inaugurated,  to  send  cotton  into  Memphis  there  to  l)e  compressed 
and  marketed.  The  system  of  floating  renders  this  unnecessary, 
so  that  to-dav  cotton  which  formerlv  went  to  Memphis  is  handled 
at  interior  compress  points.  When  it  is  said,  therefore,  that  tlie 
floating  system  discriminates  against  Memphis  it  is  really  meant 
that  it  works  to  the  disadvantage  of  Memphis.  If  it  is  illegal 
and  can  be  stopped,  that  of  course  will  redound  to  the  benefit  of 
Memphis,  and  this  is  the  reason  for  the  action  of  the  Freight 
Bureau  of  that  citv. 

The  Frei^^ht  Bureau  contends  in  its  brief  that  this  svstem  vio- 
lates  both  the  third  and  the  sixth  sections  of  the  Act  to  Regulate 
Commerce.  In  just  what  this  claimed  violation  consists  will  l>e 
seen  by  taking  the  first  example  cited  in  that  brief.  The  rate 
from  Hernando  to  Boston  is  iW^h  cents.  The  rate  from  Grenada 
to  Boston  is  SvS  cents.  Cotton  shipped  by  the  Illinois  Central 
Railroad  from  Hernando  to  Boston  jMVsses,  if  floated,  through 
Grenada  and  is  compressed  at  that  point.  The  local  rate  from 
Hernando  to  (tredana  is  2.")  cents.  Now  the  Freight  Bureau 
claims  that  when  Hernando  cotton  is  taken  up  at  Grenada  after 
being  compressed  for  Boston  shipment  it  should  go  at  the  Gre- 
nada rate,  or  should  pay  8.s  cents  instead  of  <>i»J  cents,  and  that 
in  going  at  the  nite  of  tJl^i  cents  the  third  section  is  violated  in 
that  a  discrimination  is  made  between  Grenada  cotton  and  Her- 
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uando  cotton,  and  the  sixth  section  in  that  the  pablished  rate 
from  Grenada  to  Boston  is  not  charged,  and  also  in  that  the 
rate  from  Hernando  to  Grenada  upon  the  local  shipment  is  not 
charged. 

Manifestly  the  determinative  question  is  as  to  whether  the 
shipment  from  Hernando  to  Boston,  with  the  privilege  of  com- 
pressing at  Grenada,  is  a  through  shipment,  or  whether  it  must 
be  treated  as  a  local  shipment  to  Grenada,  and  afterwards  a 
through  shipment  from  Grenada  to  Boston.  If  the  shipment 
from  Hernando  under  these  conditions  is  properly  regarded  as  a 
through  shipment,  then  the  rate  of  69^  cents  is  the  regular  and 
proper  rate,  and  no  provision  of  the  Interstate  Commerce  Law  is 
violated. 

Let  us  consider  exactly  what  the  transaction  is.  The  owner  of 
a  bale  of  cotton  at  Hernando  desires  to  ship  that  bale  to  Boston. 
The  published  rate  from  Hernando  to  Boston  is  69^  cents.  He 
delivers  that  bale  to  the  Illinois  Central  Kailroad,  which  contracts 
to  transport  it  to  Boston  via  Grenada,  and  to  give  him  the  privi- 
lege of  taking  the  bale  out  of  the  car  at  Grenada,  compressing  it, 
and  putting  it  back  into  the  car. 

Now,  has  the  carrier  a  right  to  grant  this  privilege  as  a  part  of 
the  contract  for  through  shipment,  or  does  the  granting  of  it  vio- 
late some  provision  of  the  Act  to  Regulate  Commerce?  We 
think  that  it  is  in  principle  a  proper  contract,  and  it  is  diflScult  to 
see  what  provision  of  the  Act  it  can  be  said  to  violate.  Mani- 
festly a  rate  of  this  kind  might  be  in  contravention  of  the  Act. 
If  the  rate  from  Hernando  were  the  same  with  as  without  the 
privilege  of  compressing  at  Grenada,  this  might  be  a  discrimina- 
tion against  a  compress  located  at  Hernando,  or  the  rate  itself 
might  be  a  discriminating  one  against  the  rate  from  Grenada. 
All  this  goes,  not  to  the  principle,  but  to  the  application  of  that 
principle.  We  are  of  the  opinion  and  hold  that  the  carrier  may, 
as  a  part  of  the  contract  for  through  shipment,  allow  the  mer- 
chandise to  be  stopped  off  for  the  purpose  of  undergoing  treat- 
ment like  that  involved  in  this  case.  That  privilege,  of  course, 
enters  into  and  becomes  a  part  of  the  service  covered  by  the  rate, 
and  should  be  specified  in  the  published  tariflE. 

We  do  not  understand  that  the  Memphis  Freight  Bureau  seri- 
ously contends  that  in  the  example  cited  the  mere  stopping  and 


136  INTERSTATE   OOBCMERCE   REPORTS. 

'Compressing  would  be  illegal,  but  it  claims  that  the  system  as 
actually  practised  goes  far  beyond  this,  and  that  it  does  involve 
•certain  radical  and  necessary  incidents  which  make  the  system  as 
actually  worked  out  obnoxious  to  the  Interstate  Commerce  Law. 

It  is  said  that  the  destination  of  the  cotton  is  not  known  when 
it  leaves  the  point  of  origin.  This  is  usually  in  fact  the  case,  but 
does  this  violate  the  Act,  and,  if  so,  in  what  manner?  The  ship- 
ment is  still  a  through  shipment,  although  the  destination  after 
the  inception  of  the  carriage  is  changed.  The  merchandise  still 
moves  upon  the  published  rate,  and  while  it  is  easy  to  see  that 
the  granting  of  this  privilege  might  occasion  violations  of  the 
Interstate  Commerce  Law,  it  is  difficult  to  understand  how  the 
thing  itself  is  in  contravention  of  tiiat  law. 

It  is  also  said  that  the  through  bill  of  lading  upon  which  the 
•cotton  tinally  goes  to  destination  is  not  issued  until  it  leaves 
the  compress.  This  assumption  is  not  warranted  by  the  testi- 
mony. It  appears  that  in  many  instances,  at  least,  the  cotton 
starts  upon  a  through  bill  of  lading.  This  certainly  might  be  so 
in  every  instance.  As  pointed  out  elsewhere  in  this  opinion,  we 
think  that  the  cotton  must  leave  the  initial  point  u)>on  a  contract 
between  the  shipper  and  the  carrier  that  it  is  to  pass  upon  a 
through  rate  to  a  point  beyond  that  of  compression.  Whether 
this  contract  must  in  every  case  be  evidenced  by  a  l)ill  of  lading 
we  do  not  now  consider. 

It  is  said  that  the  identical  cotton  d(H»s  not  pass  over  the  entire 
route,  but  that  substitution  takes  j)lace  at  the  compress  jwint. 
This  is  certainly  true.  If  a  carload  of  cotton  leaves  Hernando 
for  Boston,  it  is  (juite  probable  that  no  single  bale  of  that  cotton 
ever  goes  to  Hoston.  If  the  car  in  which  it  came  to  (ifrenada 
reaches  that  destination  it  is  practically  certain  that  it  will  Ije 
tilled  with  other  cotton,  but  is  this  in  anv  wav  material?  Everv 
pound  of  Hernando  cotton  tinally  goes  to  some  ])oint  beyond 
(ironada.  It  is  true  that  a  bale  of  cotton  raised  at  Grenada  may 
go  from  (irena<la  to  Hoston,  by  this  j)rocess  of  substitution,  at 
the  Hernando  rate,  but  in  that  event  a  corresjx>nding  amount  of 
cotton  from  Hernando  must  go  to  some  i>oint  upon  the  (Grenada 
rate.  However  it  may  l>e  in  theory,  there  can  be  in  fact  no  dis- 
crimination, (irenada  (*otton  is  bought  U{M)n  and  has  the  l>enefit 
of  the  Grenada  rate,  and  cannot  possibly  ol)tain  the  l>enetit  of 
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aiiy  other  rate,  aud  Hernando  cotton  must  go  to  a  point  beyond 
Grenada  upon  some  published  rate. 

It  is  objected  that  the  cotton  is  uot  held  at  the  compress  point 
a  sufficient  time  to  permit  compreeeing  merely,  but  until  sold. 
Plainly  the  state  of  work  at  the  compress  must  determine  the 
time  within  which  the  cotton  can  be  compressed  and  made  ready 
for  shipment.  If  all  persons  are  to  be  treated  alike,  some  defi- 
nite time  mast  be  iixed  by  the  railway  company  witliin  wliich 
the  privilege  may  be  exercised.  It  is  not  objected  that  the  period 
of  sixty  days,  which  is  usually  fixed,  is  an  improper  oue. 

It  is  still  further  m-ged  that  the  ownership  of  the  cotton 
cliangee  at  the  compress.  The  testimony  does  not  show  this. 
But,  assuming  tJiat  it  did,  how  would  that  alter  the  character  of 
the  transaction !  The  ownership  of  merchandise  frequently 
changes  e/j.  route.  Bills  of  lading  are  usually  transferable,  and 
the  sale  of  the  bill  of  lading  operates  as  a  transfer  of  the  title  to 
the  property.  Frequently  the  carrier  takes  up  the  old  bill  of 
lading  and  issues  in  its  place  one  or  more  new  bills  of  lading 
dnring  the  period  of  transit,  but  this  in  no  way  alt«rs  the  char- 
acter of  the  carriage,  nor  is  it  apparently  in  violation  of  the 
Commerce  Act. 

Oue  phase  of  tliJs  question  is  illustrated  by  the  case  of  Gatman 
and  Tupelo.  There  is  apparently  no  published  rate  upon  com- 
pressed cotton  from  Gatman  to  New  Orleans,  Cotton  from 
Gatman  destined  for  New  Orleans  is  transported  41  miles  to 
Tupelo,  there  compressed,  and  then  shipped  back  through  Gat- 
man upon  the  Tupelo  rate.  This  transaction  can  hardly  be 
treated  as  a  through  shipment  with  the  stop-off  privilege,  since 
the  merchandise  eri  raute  from  Gatman  to  New  Orleans  would 
not  pass  through  Tupelo  at  all.  The  transportation  of  cotton 
from  Gatman  to  Tupelo  seems  to  be  a  pure  gratuity  upon  the 
part  of  the  carrier.  Now,  is  not  this,  in  and  of  itself,  necessarily 
H  discrimination  as  against  cotton  raised  at  Tupelo  i  Plainly  it  is 
a  discriminatioQ ;  whether  or  not  an  unjust  discrimination  must 
depend  probably  upon  the  conditions  under  which  the  rate  is 
made. 

We  refer  to  this  instance  for  the  purpose  of  making  and  em- 
phasizing tlie  remark  that  we  are  not  now  considering  the  appli- 
cation of  this  principle  to  individual  cases,  but  simply  the  prin- 
6  iRTBRe.  Com.  10 
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ciple  itself.  Gatman  is  not  here  as  a  complainant,  nor  is  any 
other  interior  point  complaining.  The  complaint  is  that  of 
Memphis,  and  is  that  the  system  itself  is  illegal,  and  that  the 
system  as  a  whole  should  be  discontinued.  What  our  opinion  of 
the  effect  of  that  system  as  applied  to  any  particular  locality, 
with  reference  to  any  other  locality,  might  be,  would  depend 
upon  the  circumstances  of  each  case. 

The  case  entitled  In  the  Matter  of  Alleged  Unlawful  Rate^ 
and  Practices  in  the  Transportation  of  Grain  and  Grain  Pro- 
ducts hy  the  Atchison^  Topeka  dc  Santa  Fe  Railway  Company 
and  Others^  7  I.  C.  C.  Rep.  240,  is  relied  upon  by  the 
Memphis  Freight  Bureau  as  an  authority  for  its  contention  in 
this  case. 

In  that  case  it  appeared  that  grain  was  shipped  from  points 
west  of  Kansas  City  to  Kansas  City  upon  the  local  rate.  When 
this  rate  was  paid,  what  was  called  an  expense  bill  was  delivered 
to  the  person  paying  it.  This  expense  bill  showed  the  point  of 
origin,  the  amount  shipi>ed,  the  rate  upon  which  it  was  shipped, 
and  the  amount  paid. 

If  this  expense  bill  was  afterwards  delivered  to  a  carrier  lead- 
ing east  from  Kansas  City,  that  carrier  would  transport  a  cor- 
responding amount  of  grain  forward  to  Chicago  or  any  other 
desired  point,  not  at  the  rate  from  Kansas  City,  but  at  the 
balance  of  the  through  rate  from  the  original  point  of  shipment. 
It  resulted  that  these  exiwnse  bills  were  evidences  of  the  right  to 
transportation,  which  could  be,  and  to  stune  extent  were,  bought 
and  sold.  We  held  that  this  practice  as  developed  in  that  case 
was  unlawful,  both  as  a  matter  of  law  and  as  a  matter  of  ex- 
pediency. The  Freight  Bureau  quotes  from  that  opinion  as 
controlling  this  cjise  the  following  language :  , 

*'The  first  <[uestion  arising  ujKm  these  facts  would  seem  to  Ik?, 
Were  the  shipments  under  this  practice  through  shipments,  and 
for  that  rejison  entitled  to  the  throu<:h  rate  which  thev  received  J 
It  is  difficult  to  understand  how  they  can  l>e  so  treated.  Ap- 
parently they  had  not  a  single  incident  of  a  through  shipment, 
but  upon  the  contniry  the  transj>ortation  from  the  i>oint  of 
origin  to  Kansas  City  was  in  every  rt^spect  local.  The  rate  was 
local.  There  was  nothing  uj)on  any  pajwr  connected  with  the 
transaction  which   indicated  that  the  grain  was  to  be  carried 
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beyond  Kansas  City.  As  a  matter  of  fact  tliere  was  no 
definite  piirfjose  upon  the  part  of  its  owner  to  carry  it  beyond. 
If  it  did  finally  go  fnrther,  there  was  no  present  idea  as  to  what 
point  it  would  go.  It  might  be  consumed  at  Kansas  City.  It 
might  be  sent  forward  to  Chicaj^o.  It  might  be  transported  to 
Liverpool.  The  object  of  the  owner  of  the  f;rain  was  simply  to 
take  it  to  Kansas  City  for  the  parpose  of  disposing  of  it  tliere, 
without  any  thought  as  to  its  ultimate  destination. 
"Wlien  the  grain  was  unloaded  and  put  upon  the  market  at 
Kansas  City,  it  was  not,  in  any  possible  constrnction,  there  tem- 
porarily in  transit  upon  a  through  shipment.  It  had  reached  its 
destination.  It  had  become  Kansas  City  grain.  When  it  was 
shipped  out  it  must  take  the  Kansas  City  rate,  and  the  fact  that 
it  had  come  from  a  point  farther  west  was  no  reason  for  giving 
it  a  different  rate." 

Nothing  can  more  clearly  show  the  difference  between  that  case 
and  tlie  one  under  consideration  than  a  comparison  of  the 
above  language  with  the  facts  in  the  present  case.  Such  a  com- 
parison will  show  that  not  a  single  essential  element  relied  upon 
as  determinative  of  that  case  is  to  be  found  in  the  case  under  dis- 
CDSfiion.  There  the  grain  was  uniformly  shipped  upon  a  local 
bill  of  lading  to  Kansas  City  ;  here  the  cotton  sometimes  starts 
npon  a  through  bill  of  lading,  and  may  always  do  so.  There  no 
definite  purpose  existed  to  caiTy  the  grain  beyond  Kansas  City  i 
here,  not  only  is  there  such  a  purpose,  but  it  is  absolutely  certain 
that  the  cotton  must  go  beyond  the  compress  point.  The  object 
of  the  owner  of  the  grain  was  simply  to  take  it  to  Kansas  City 
for  the  purpose  of  disposing  of  it  there ;  the  object  of  the  owner 
of  the  cotton  is  to  stop  it  off  for  the  sole  purpose  of  grading  and 
compressing,  that  it  may  be  sent  forward  to  market.  That  grain 
was  in  no  possible  sense  temporarily  in  Kansas  City  in  transit 
upon  a  through  shipment.  This  cotton  is  in  no  possible  con- 
strnction at  the  compress  point  for  any  other  purpose  than  a  tem- 
porary one  in  trantit. 

The  Freight  Bureau  further  quotes  in  its  brief  from  the  same 
case  this  language : 

•'  An  indispensable  element  in  every  through  shipment  would 
seem  to  be  a  contract  for  such  through  service ;  an  agreement  be- 
tween the  parties  at  the  inception  of  the  carriage  that  the  freight 
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shall  be  transported  to  the  point  of  destination  at  a  through 
rate." 

We  approve  and  adopt  that  lan^age  as  applicable  to  this 
case.  The  -determinative  feature  of  a  through  shipment  is  the 
contract.  If  the  cotton  starts  and  proceeds  upon  a  contract  for 
through  shipment  it  may  \ye  considered  as  a  through  shipment^ 
and  may  be  given  the  benelit  of  a  through  rate. 

It  is  tnie  that  the  cotton  sometimes  pays  in  the  first  instance 
the  local  rate  to  the  compress  point ;  but,  as  we  understand  the 
testimony,  it  uniformly  goes  forward  from  the  compress  point 
upon  a  tlirough  bill  from  the  point  of  origin  to  destination,  and 
it  is  from  the  first  the  understanding  and  agreement  of  the  par- 
ties that  this  shall  be  so.  The  movement  to  the  compress  is 
strictly  a  part  of  a  through  movement,  and  the  stoppage  at  the 
compress  is  for  a  purpose  which  is  a  legitimate  and  indeed  neces- 
sary part  of  that  movement. 

Some  of  the  carriers  insist  that  the  comj)ression  of  cotton  is  an 
incident  of  its  transportation  and  therefore  a  matter  of  no  con- 
cern to  the  shipper.  The  rate  of  69^  cents  from  Hernando  to 
Boston  is  upon  uncompressed  cotton.  The  carrier  pays  the  cost 
of  compression,  and  therefore  claims  the  right  to  have  it  com- 
pressed wherever  it  sees  fit.  There  are,  however,  many  privi- 
leges connected  with  the  system  of  floating  which  are  not  prop- 
erly incidents  of  transportation,  and  which  would  not  \)0  justfied 
upon  the  theory  that  compressing  was  a  i>art  of  the  carriage. 
For  this  reason  we  have  not  thought  it  necessary  to  particularly 
consider  this  question. 

The  matter  of  the  making  and  publication  of  export  rates  upon 
cotton  was  incidentally  referred  to  uj>on  the  hearing  of  this  case. 
It  api)eare<l  that  all  the  carriers  leading  from  Memphis  publishc<l 
rates  to  points  where  cotton  was  consumed,  and  also  to  the  vari- 
ous ports  through  which  it  was  exi>orte<l.  Theoretically  the 
export  rate  was  supposed  to  be  made  by  adding  to  this  published 
rate  the  ocean  rate  from  the  i)ort.  This  cxvan  rate  would,  how- 
ever, varv  from  dav  to  dav,  and  the  variations  from  different 
|)orts  to  a  given  foreign  port  would  not  be  uniform.  As  a  result 
the  combine<i  nite  would  sometimes  l>e  lower  through  one  port 
and  sometimes  through  another.  The  rate  is  sai<l  to  **make" 
througli  that  i>ort  wliere  the  combination  is  lowest,  and  carriers 
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are  accustomed  to  quote  this  rate  through  all  the  ports  of  export, 
although  such  rate  may  be  lower  than  the  combination  of  the 
published  inland  rate  and  the  actual  ocean  rate.  Apparently  in 
order  to  do  this  the  carrier  is  obliged  to  shrink  the  inland  rate. 
These  through  export  rates  vary  from  day  to  day,  and  are  pub- 
lished each  day  from  Memphis  and  from  some  interior  points. 
The  rates  thus  established  are  filed  with  the  Interstate  Commerce 
Commission,  but  of  course  the  requirement  of  ten  days'  notice  is 
not  observed. 

The  carriers  were  not  heard  upon  this  subject  either  in  evi- 
dence or  by  argument,  and  the  matter  has  not  been  considered  by 
us.  The  only  purpose  in  referring  to  it  here  is  to  repel  any  pre- 
sumption that  the  Commission  had  tacitly  approved  the  propriety 
of  this  method  of  making  and  publishing  rates. 
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THE  BOARD  OF  TRADE  OF  THE  CITY  OF  DAW- 
SON, GEORGIA, 

V. 

THE  CENTRAL  OF  GEORGIA  RAILWAY  COMPANY 
AND  The  Georgia  &  Alabama  Railway  Company. 


Decided  March  27,  1809, 


UpoD  complaiDt  that  defeDdanU  violate  the  Act  to  Regulate  Commerce  by 
charging  higher  freight  rates  to  Dawson,  Oa.,  than  to  Eufaula,  Ala.,  and 
Americus  and  Albany,  Ga.,  towns  in  the  section  of  country  surrouDding 
Dawson,  and  after  giving  full  and  due  consideration  to  the  conditions  and 
circumstances,  including  situation  of  the  localities,  possible  transportation 
via  the  Chattahoochee  River,  railway  competition  and  the  competition  of 
markets,  and  the  basingpoint  system  of  rate  making  as  practiced  in  the 
South, — 

Held  (1)  That  it  is  undue  preference  for  the  Central  of  Georgia  Railway  Com- 
pany to  charge  any  higher  rates  on  freight  from  New  York  or  other 
eastern  cities  to  Dawson  than  those  which  are  maintained  from  the  same 
points  of  shipment  to  Eufaula.  (2)  That  it  is  undue  preference  for  the 
Central  of  Georgia  Railway  Company  or  the  Georgia  &  Alabama  Railway 
Company  to  charge  any  higher  rates  on  freight  from  Nashville,  Cincin- 
nati  and  Chattanooga  to  Dawson  than  tliose  in  effect  from  the  same  points 
to  Albany.  (3)  That  it  is  undue  preference  for  the.Central  of  Georgia  or 
Georgia  &  Alabama  to  charge  any  higher  rates  on  freight  from  New 
Orleans  to  Dawson  than  those  which  are  in  force  from  New  Orleans  to 
Americus  or  Albany.  (4)  That  so  long  as  the  southern  basing-point  sya- 
tem  of  rate  making  is  adhered  to,  it  is  undue  preference  ioi  the  Central  of 
(teorgia  or  the  (Georgia  &  Alabama  to  charge  any  higher  freight  ratea  to 
Dawson  than  those  which  may  be  in  effect  to  Americus  from  any  of  the 
points  of  shipment  alx)ve  mcntione<l. 

J,  Jf.  (rrig<jfi  for  coinpljiiiiaiit. 
EfL  Baxter  for  ilefeiulants. 

Rkpokt  AND  Opinion  of  the  Commission. 

Pr<  )  f  t  V ,   Cotn  m  iftsion  er  : 

The  complainant  in  this  case  is  a  mercantile  or^nization  rep- 
rescntinfi;  tlie  commercial  interests  of  tlie  city  of  Dawson,  Geor- 
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gia.  No  question  is  made  about  its  competency  to  prosecute  this 
proceeding.  The  complaint  is  that  freight  rates  now  in  force 
from  New  York  and  northeastern  cities,  from  Cincinnati,  Ohio, 
Nashville,  Tenn.,  Chattanooga,  Tenn.,  and  New  Orleans,  La.,  to 
Eufaula,  Ala.,  and  Georgetown,  Americus  and  Albany,  Ga., 
as  compared  with  those  to  Dawson,  Ga.,  are  in  violation  of  the 
third  section  of  the  Act  to  Regulate  Commerce,  in  that  they 
work  an  undue  preference  against  Dawson.  It  was  also  charged 
that  these  rates  in  some  cases  violated  the  fourth  section  of  the 
Act  to  Kegulate  Commerce,  but  since  that  question  was  not  very 
clearly  presented  by  the  facts  we  have  not  thought  necessary  to 
consider  it. 

The  class  rates  from  the  points  above  named  are  as  follows : 

From  New  York,  N.  Y.,  per 

To  Rates  in  Cents  Per  100  Pounds.  bbl. 

Dawson,  Ga..  1        2         3456ABCDEHP 

Via  Sea  and  Rail  131    111      98    83    69    56    46    55    42    40    67    78    81 
•'    All  Rail....  143    121    107    91    75    61    51 

Albany,  Oa., 

Via  Sea  and  Rail  109      96      83    70    59    48    34    47    35    84    52    60    68 
*'    All  Rail 121    106      92    78    65    58    39    52    40    39    58    68    78 

Americus,  Oa., 

Fta  Sea  and  Rail  114   98   86  73  60  49  36  48  40  39  58  68  78 
All  Rail....  126  108   95  81  66  54  41  53  45  44  64  76  88 


(( 


Eufaula,  Ala., 

Ra  Sea  and  Rail  114      98      86    73    60    49    36    48    40    89  .58    68    78 
"    All  Rail....  126    108      95    81    66    54    41    53    45    44    64    76    88 

Georgetown,  Ga., 

Via  Sea  and  Rail  114      98      86    73    60    49    36    48    40    89    58    68    78 
**    All  Rail....  126    108      95    81    66    54    41    53    45    44    64    76    88 

From  Cincinnati,  Ohio, 
To 

Dawson,  Ga.. 139    121    107    91    75    60    42    51    37    38    69    73    66 


Albany,  Ga......  )    ^37    109 

Americus,  Ga....  ) 


96    81    67    55    37    41    82    28    60    65    56 


Eufaula,  Ala......  117    102      91    76    63    52    82    89    32    28    54    59    56 

Georgetown,  Ga.,.  122    106      94    78    65    54    36    44    34i  29i  59    65    61 
(Based  on  Eufaula.) 
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From  Nabhyillb,  Tsnn.,  per 

To  Rates  in  CenU  Per  100  Pounds.  bbl. 

1  2  8456ABCDEHP 

Dawson.Ga., 104  91  82    69    57    47    84    48    80    36    54    60     88 

Albany,  Ga., 

Americas.  Ga.,...    92  79  71    59    49    42    29    88    25    21    45    47    49 

Eufaula,  Ala. 72  62  564688882029    28    19    858788 

Georgetown,  Ga...    87  76  69    56    47    41    28    36    27i  22i  44    47    47 
(Based  on  Eufaula.) 

From  Chattanoooa,  Trnn., 
To 

Dawson,  Ga. 102  89      80    66    58    42    86    89    28i  28    51    68    47i 

Albany,  Ga., 

Americu8,Ga......    86  73      65    53    48    35    29    29    17    16    40    45    84 

Eufaula.  Ala......     66  56      50    40    82    26    20    25    15    14    80    85    80 

Georgetown,  Ga.,.    81  70      68    50    48    34    28    82    19i  17i  89    47    89 

From  New  Orleans,  La., 

To 
Dawson,  Ga. 185    117    108    87    71    56    38    47    84i  80    65    69    6H 

Albany,  Ga......  )    128    105      92    77    68    51    88    87    28    24    56    61    48 

Americus. Ga.,..  ) 

Eufaula,  Ala 108      88      77    64    52    42    24    88    26    28    46    51    44 

Georgetown,  Ga...  118    102      90    74    61    50    82    40    80i  25i  55    61    58 

(Based  on  Eufaula.) 

The  commodity  rate  on  sugar  from  New  Orleans  is,  per  hnn- 
dred  pounds,  to  Eufaula,  Americus  and  All>any  18  cents,  to  Daw- 
son 31  cents. 

An  outline  map  was  used  by  the  defendants  upon  the  argu- 
ment of  this  ease  for  the  purpose  of  showing  the  geographical 
and  tratHc  relations  between  these  points.  That  map  is  inaccu- 
rate as  to  distance,  but  it  pretty  well  illustrates  the  questions 
involved,  and  it  is  for  timt  purpose  reproduced  below  in  sub- 
stance. 
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An  examination  of  this  map  shows  that  the  lines  of  the  defend- 
ant Central  of  Georgia  Railway  Company  reach  Americus,  Al- 
bany, Eufaula  and  Dawson,  its  outlying  termini  being,  so  tospeak. 
Savannah  upon  the  coast  and  Atlanta,  Birmingham  and  Mont- 
gomery in  the  interior.  The  line  of  the  defendant  Georgia  & 
Alabama  Railway  Company  reaches  Americus,  Albany  and  Daw- 
son, its  termini  being  Savannah  upon  the  coast  and  Montgomery 
in  the  interior.  It  also  has  a  line  extending  from  Columbus 
to  Albany  through  Dawson,  crossing  the  main  line  at  Richland. 
The  Plant  System  connects  Albany  with  Brunswick  upon  the 
Atlantic  seaboard. 

TraiBc  from  New  York  and  other  Atlantic  cities  may  reach 
these  different  points,  either  all  rail  or  by  rail  and  ocean.  The 
rate  in  the  two  cases  is  somewhat  different,  but  one  is  supposed  to 
be  fairly  the  equivalent  of  the  other.  Traffic  coming  by  ocean 
and  rail  would  reach  Savannah  by  water,  from  whence  it  might 
pass  by  either  of  the  defendant  lines  to  any  one  of  the  points  in 
question,  except  Eufaula,  which  is  only  reached  by  the  Central  of 
Georgia  Railway.  Traffic  coming  all  rail  from  the  north  would 
also  ordinarily  pass  through  Savannah,  although  it  might  reach 
these  points  through  lines  farther  inland.  The  rate  is  the  same 
by  all  routes.  The  distance  from  Savannah  to  these  several  points 
by  the  Central  of  Georgia  Railway  is  — 

To  Americus 262  miles. 

To  Dawson 28U 

To  Eufaula 385 

To  Albany 298 


«• 

it 


Traffic  passing  over  this  line  from  Savannah  would  naturally, 
although  not  necessarily,  pass  through  Americus  and  Dawson  in 
reaching  Eufaula,  and  through  Americus  in  reaching  Allxany. 

The  distance  from  Savannah  1)V  the  (Teorjria  ^  Alabama  Rail- 

wav  is  as  follow8  : 

To  Americus 199  miles. 

To  Dawson 258 

To  Albany 276       ** 

Traffic  from  Savannah  to  Ali»any  ])y  this  line  would  pass 
through  Dawson.  The  distance  from  Brunswick  to  Albany  via 
the  Plant  System  is  171  miles,  and  from  Albany  to  Dawson  by 
the  Georgia  d:  Alabama  line  23  miles. 
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The  short  line  all-rail  distance  from  New  York  is  — 

To  Americus .1,036  miles. 

To  Dawson 1,063 

To  Eufaula 1,109 

To  Albany 1,072 


For  the  purposes  of  this  inquiry  Cincinnati,  Nashville  and 
Chattanooga  may  be  treated  as  one  group.  Traffic  from  these 
points  reaches  the  points  in  question  through  either  Atlanta, 
Birmingham  or  Montgomery.  The  rate  by  all  those  gateways  is 
the  same  and  the  difference  in  distance  is  not  considerable.  Traffic 
for  all  these  points  via  the  Central  of  Georgia  Railway  might  come 
to  that  line  at  Atlanta,  Birmingham  or  Montgomery.  The  Georgia 
&  Alabama  would  ordinarily  receive  traffic  for  Americus,  Daw- 
son or  Albany  at  Montgomery.  The  distance  by  that  line  from 
Montgomery  is  — 

To  Americus 141  miles 

To  Dawson 126    *' 

To  Albany 162    *' 

Traffic  from  these  points  via  Montgomery  over  this  line  would 
pass  through  Dawson  in  reaching  Albany. 

The  short-line  distance  from  Chattanooga  is  — 

To  Americus 297  miles 

To  Dawson 324    " 

To  Albany 833    '* 

To  Eufaula 319    *' 

New  Orleans  freight  reaches  the  points  in  question  over  the 
defendant  lines  ordinarily  through  Montgomery,  although  it 
might  come  through  points  north  of  Montgomery,  but  in  that 
event  the  distance  would  be  considerably  increased.  The  short- 
line  distance  from  New  Orleans  is  — 

To  Eufaula 401  miles. 

To  Dawson 447      " 

To  Americus 462      *' 

To  Albany 483      ** 

The  rates  from  all  the  points  in  question  to  Americus,  Albany 
and  Eufaula  are  arbitrarily  made;  that  is,  these  points  are  regarded 
as  base  points.  The  rate  to  Dawson  is  said  to  be  the  lowest  com- 
bination, which  is  understood  to  mean  the  lowest  through  rate 
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which  can  be  made  bj  adding  the  local  rate  from  some  base  point 
to  Dawson.  It  was  further  said  in  testimony  that  the  lowest 
combination  at  tiie  present  time  in  most  cases  was  that  upon 
Eufaula. 

Dawson  is  a  town  of  from  2,500  to  3,000  inhabitants.  It  has 
one  wholesale  and  some  fifty-four  retail  establishments.  Several 
important  industries  are  located  at  that  point. 

Americus,  Albany  and  Eufaula  are  all  towns  of  from  5,500  to 
8,000  inhabitants.  They  have  from  four  to  eight  wholesale 
houses  each,  with  industries  of  various  kinds,  two  or  three  times 
as  extensive  as  Dawson.  The  only  two  lines  of  railway  at 
Americus  are  those  of  the  defendants,  and  the  same  is  true  of 
Dawson.  Albany  has,  in  addition  to  the  lines  of  the  defendants, 
the  Plant  System  from  Brunswick  upon  the  seacoast  in.  The 
only  line  at  Eufaula  and  Georgetown  is  the  defendant  Central  of 
Georgia  Kailway. 

By  the  census  of  1880  the  population  of  these  towns  was  as 
follows : 

Americus 8.685 

Albany 8,216 

Eufaula 3,886 

Dawson 1 ,576 

By  the  census  of  ls[H)  it  was  as  follows: 

Americus 6,898 

Albany 4.008 

Dawson 2, 284 

Eufaula 4,8W 

At  the  prestMit  time  the  population  is  about: 

Americus 8.000 

Albany 6.500 

Drt  wson 2.800 

Eufaula 5,500 

AVe  tiixl  nothing  in  the  connnercial  conditions  existing  at 
Eufuula,  Americus  and  All)any  which  requires  the  defendants  to 
give  those  towns  bettor  freight  rates  than  Dawson  or  justifies 
them  in  so  <l*»inir.  Ali)anv  has  in  the  Plant  Svstem  an  additional 
line  of  railway  which  is  an  aggrt»ssive  comjKJtitor  for  business 
from  New  V<»rk  and  other  Atlantic  p<»rt8,  and  which  might  per- 
haps reas4^nably  justify  a  somewhat  better  rate  from  such  points. 
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Ea/aiila  is  situated  upon  the  Chattatioociiee  River.  The  dis- 
tance from  Columbus  to  Enfaula  is  about  105  miles,  from  Eufaula 
to  Alaga  about  125  miles,  and  from  Alaga  to  River  Junction  50 
miles.  Some  five  or  six  different  railways  connect  at  Columbus, 
The  Plant  System,  running  from  Brunswick  through  Alaga  to 
Montgomery,  crosses  the  river  at  Alaga,  while  tlie  Louisville  & 
Nashville  touches  it  at  River  Junction,  upon  the  west  bank,  and 
the  Florida  Central  &  Peninsular  at  Chattahoochee,  upon  the 
cast  bank.  Counsel  for  the  defendants  stated  upon  the  argument 
that  he  did  not  claim  that  traffic  reached  the  points  in  question 
from  points  like  New  York  or  New  Orleans  by  way  of  the  ocean 
and  the  Chattahoochee  River,  but  that  he  did  claim  that  this 
river  was  navigable,  and  that  tliere  were  in  fact  lines  of  steam- 
boats upon  it  which  brought  iuto  easy  connection  different  towns 
npOD  the  river  itself. 

It  did  not  appear  what  the  rate  of  freight  was  between  Colum- 
bus and  Enfaula,  nor  whether  freight  from  the  points  in  question 
was  ever  actually  transported  to  Eufaula  by  way  of  Columbus 
and  the  river.  Neither  did  it  appear  what  the  rate  or  the  move- 
ment of  freifjht  was  between  Alaga,  River  Junction  and  Eufaula. 
The  rates  from  New  York,  Cincinnati,  and  the  other  points  in 
question  are  the  same  to  Columbus  and  Eufaula,  while  to  Alaga 
they  are  materially  higher,  being  ordinarily  eomewliat  higher 
than  to  Dawson.  At  River  Junction  and  Chattahoochee,  wiiere 
rail  competition  again  becomes  possible,  they  are  about  the  same 
as  at  Enfaula.  No  reason  was  given  to  account  for  the  fact  that 
river  competition  between  Columbus  and  Eufaula  could  reduce 
the  Eufaula  rate  to  a  level  with  the  Ooiumbus  rate,  while  the 
same  competition  between  Columbus,  Eufaula,  Alaga,  and  River 
Junction  left  the  rates  at  Alaga  materially  above  those  at  Eufaula, 
reducing  them  again  at  River  Junction  to  the  same  level. 

We  find  that  there  is  no  movement  of  freight,  and  no  prob- 
ability that  any  freight  will  be  moved,  from  New  York,  Cincin- 
nati, Nashville  and  New  Orleans  by  water  to  Eufaula  or  any 
other  point  upon  the  Chattahoochee  River,  and  that  the  lower 
rates  to  Enfaula  are  not  justilied  by  any  such  possible  competi- 
tion. There  is  comumuicatiou  for  about  ten  months  each  year 
by  steamboat  between  different  points  upon  that  river  which 
affords  actual  means  for  the  trausportatioit  of  freight  between 
sacb  points. 
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The  testimony  shows  this  service  to  be  about  tri-weekly  dur- 
ing the  season  of  navigation.  We  find  that  this  competition  ex- 
isting between  Cohimbus  and  Eufaula  does  not  necessitate  the 
maintenance  of  the  same  rate  at  Eufaula  as  at  Columbus.  Just 
what  relation  between  the  Columbus  and  Eufaula  rates  tliat  com- 
petition might  establish,  we  have  no  means  of  determining.  In 
our  opinion  it  does  not  enter  into  the  fixing  of  the  present 
Eufaula  rates. 

Eufaula  is  situated  upon  the  west  bank  of  tlie  Chattahoochee 
River.  Georgetown  is  a  small  village  just  opposite  Eufaula  upon 
the  east  bank,  and  the  rate  to  Georgetown  is  of  necessity  sub- 
stantially the  same  as  the  Eufaula  rate. 

The  through  rate  from  New  York  to  Huntington,  Leslie  and 
De  Soto,  points  upon  the  Georgia  &  Alabama  liaiiway  east  of 
Americus,  is  the  rate  to  Americus  plus  the  local  from  Americus 
back. 

Formerly  rates  in  the  State  of  (leorgia  from  Atlanta  to  Albany 
were  lower  than  rates  from  Atlanta  to  Dawson.  Upon  complaint 
of  the  Dawson  Board  of  Trade,  the  liailroad  Commission  of 
Georgia,  on  Septeml)er  1,  1897,  ordered  an  adjustment  of  these 
rates  so  that  all  rates  from  Atlanta  and  all  rates  which  Ixased 
upon  Atlanta  were  made  the  same  to  Dawson  and  Albany.  In 
accordance  with  this  order  the  intrastate  rates  are  now  the  same 
from  Atlanta  to  these  two  points,  but  the  interstate  rates,  which 
are  made  through  Atlanta  or  which  base  upon  Atlanta,  as  all 
these  rates  both  from  the  east  and  from  the  west  in  effect  do, 
still  favor  Albanv  as  hereinl)efore  set  forth. 

CoNCLl'SlONS. 

It  is  plain  that  the  rates  under  consideration  create  a  preference 
against  Dawson  in  favor  of  All>any,  Americus  and  flufaula. 
Americus  is  to  the  northeast,  Ali)anv  to  the  southeast,  and 
Eufaula  to  the  west,  of  Dawson,  thus  surrounding  it  uj^on  all 
sides.  And  yet,  no  matter  from  what  point  the  traflic  comes, 
whether  fnun  the  North,  the  E»ist,  the  South  or  the  West,  the 
rate  t<»  all  these  points  is  lower  than  to  Dawson. 

It  is  etpially  dear  that  this  preference  works  to  the  disadvan- 
tage of  Dawson  lis  com()ared  with  Eufaula,  Americus  and  Albany. 
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This  follows  both  from  necessary  infereuce  and  from  actual  testi- 
mony. The  Dawson  merchant,  whether  wholesale  or  retail,  pays 
JHSt  so  mucli  more  for  his  goode  than  liis  brother  merchant  in 
these  surroonding  towns,  and  this  amount  is  in  many  eases  a  very 
considerable  one.  If  he  sells  his  goods  to  the  consumer  at  the 
same  price  as  does  the  merchant  in  Amerieus,  Albany  or  Eufaula, 
he  loses  exactly  so  much,  and  is  therefore  prejudiced  to  exactly 
that  extent.  If,  upon  the  other  hand,  he  recoups  himself  for 
this  difference  in  the  freight  rate  by  an  increased  price  to  his  cus- 
tomer at  or  in  the  vicinity  of  Dawson,  then  that  customer  is  in- 
jured to  e.xactly  the  same  extent. 

It  is  found  OS  a  fact  from  tlie  testimony  in  the  case  that  it  is 
impossible  to  do  a  wholesale  business  from  Dawson  in  competi- 
tion with  any  one  of  these  three  towns  in  territory  which  legiti- 
mately belongs  to  Dawson,  and  it  is  also  found  that  in  the  de- 
velopment of  that  center  these  increased  freight  rates  are  a  serious 
drawback. 

The  question  then  remains,  Is  this  preference  an  undue  one  ? 
Even  if  it  does  work  to  the  disadvantage  of  Dawson,  is  it  not 
justifiable  'i 

The  defendants  insisted  in  their  answers  that  so  far  as  Enfaula 
was  concerned  these  rates  were  justified  by  water  competition 
upon  the  Chattahoochee  Eiver.  The  answers  alleged,  and  some 
attempt  was  made  to  show  by  the  testimony  of  witnesses,  that 
commodities  consumed  at  Eufanla  were  actually  brought  from 
New  York,  Cincinnati  and  New  Orleans  by  ocean  or  river  and 
ocean  to  the  month  of  the  Chattahoochee,  and  thence  carried  up 
that  river  to  Eufaula  and  other  points  upon  it.  This  claim  was 
not,  however,  supported  by  the  testimony,  and  was  formally 
abandoned  by  counsel  for  defense  npon  the  argument,  who  stated 
that  he  did  not  claim  upon  the  evidence  that  freight  was  brought 
by  ocean  to  the  mouth  of  the  Chattahoochee,  Hnd  from  thence 
carried  np  tlie  river  to  these  different  points  like  Enfanla,  but  he 
did  claim  that  the  Chattahoochee  River  connected  different  lines 
of  railway  touching  it  at  different  points,  and  thereby  brought 
these  lines  of  railway  into  competition  with  each  other.  Tlie 
Chattahoochee  River  is  navigable  during  a  portion  of  the  year, 
and  is  at  the  present  time  navigated  by  several  small  steamboats, 
which  afford  coramunication  between  the  various  points  upon 
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that  river  from  Columbus  to  Apalachicola.  That  river  is  crossed 
by  several  railroads  at  Columbus,  by  the  Central  of  Greorgia  Rail- 
way at  Eufaula,  by  the  Plant  System  at  Alaga,  and  is  touched  by 
the  Louisville  &  Nashville  at  River  Junction,  and  the  Florida 
Central  &  Peninsular  at  Chattahoochee. 

The  only  line  of  railroad  reaching  Eufaula  is  that  of  the  de- 
fendant Central  of  Georgia  Railway  Company.  There  are,  how- 
ever, several  lines  at  Columbus  which  create  active  competition 
at  that  point,  and  the  contention  of  the  defendants,  as  stated  by 
counsel  in  his  argument  and  in  his  printed  brief,  is,  that  inasmuch 
as  these  two  points  are  connected  by  the  river,  higher  rates  can- 
not be  maintained  at  Eufaula  than  are  maintained  at  Columbus. 
This  contention  has  been  examined  and  rejected  in  the  findings 
of  fact.  Eufaula  is  105  miles  from  Columbus.  Its  water  con- 
nection with  Columbus  is  by  small  steamers  which  pass  it  on  their 
way  to  Apalachicola  three  times  a  week  for  ten  months  in  the 
year.  Ho  through  rate  via  Columbus  and  the  river  is  maintained, 
nor  does  the  case  show  that  a  pound  of  freight  ever  passed  from 
New  York,  Chattanooga  or  New  Orleans  through  Columbus  and 
down  the  river  to  Eufaula.  There  is  nothing  in  this  situation 
which  leads  to  the  conviction  that  the  rates  at  Eufaula  are 
appreciably  affected  by  this  river  conij^tition, — es}>ecially  when 
this  same  comj^etition,  operating  in  exactly  the  same  way,  pro- 
duces no  effect  at  Alaga  or  River  Junction. 

Very  prol)al)ly  the  Central  of  (Georgia  Company  believes  it 
good  policy  to  make  the  low  rate  to  Eufaula,  thereby  developing 
that  town  and  stimulating  the  movement  of  freight  to  and  from 
it;  but  might  not  the  same  policy  result  in  an  increased  move- 
ment to  Dawson,  and  at  all  events  has  not  Dawson  the  right, 
under  the  Act  to  Regulate  Commerce,  to  insist  uj)on  equal  treat- 
ment i 

The  remaining  alleged  justification  for  this  discrimination 
against  Dawson  is  railway  competition  or  the  com])etition  of 
markets  acting  through  the  railways.  As  already  said,  the  Cen- 
tral of  (icorgia  Railway  is  the  only  line  reaching  Eufaula  and 
traffic  whether  from  the  East,  the  West  <»r  the  North  must  enter 
that  town  over  that  line.  TnitHe  from  New  Orleans  to  Dawson 
wouM  pass  l)y  the  short  line  through  Eufaula,  and  this  might 
justify  a  higher  rate  to  Eufaula  than  to  Dawson.     The  short-line 
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distance  from  Nashville  and  Cincinnati  is  through  Chattanooga, 
and  is  less  to  Dawson  than  to  Eufaula.  It  is  difficult  to  see, 
therefore,  how  the  higher  rate  to  Dawson  than  to  Eufaula  from 
these  points  can  be  juBtiHed,  and  we  hold  that  it  is  not. 

In  case  of  New  York  and  corresponding  eastern  cities  the  diB- 
crimination  is  even  more  manifest.  Traffic  from  these  points, 
whether  by  rail  or  bj  ocean,  ordinarily  reaches  Eufaula  through 
Savannah.  In  passing  from  Savannah  to  Eufaula  it  would 
□atnrallj  pass  through  Daweon,  and,  by  whatever  route  it  went, 
the  distance  to  Eufaula  would  he  greater  than  to  Dawson.  The 
competition  at  EnfaiiJa  we  have  already  referred  to.  At  Dawson 
the  Georgia  &  Alabama  Railway  is  a  direct  competitor.  Wo  can 
see  no  possible  reason  why  rates  to  Eufaula  from  New  York  and 
other  Eastern  points  should  be  lower  than  to  Dawson,  and  we 
think  that  the  maintenance  of  such  rates  is  without  justUication, 
and  is  in  violation  of  the  third  section. 

Comparing,  now,  Americus  and  Albany  with  Dawson,  we  find 
that  traffic  from  New  York  and  Eastern  points  reaches  Americas 
&nd  Dawson  by  the  lines  of  both  defendants  through  Savannah. 
The  distance  from  Savannah  to  Americus  ia  considerably  less  than 
to  Dawson.  While  the  distance  to  Albany  by  the  lines  of  the 
defendants  is  as  great  as  that  to  Daweon,  the  Plant  System  brings 
Albany  nearer  to  the  seacoast  at  Brunswick,  and  gives  it  an  addi- 
tional means  of  connection  with  New  York,  which  would  entitle 
it  to  as  low  a  rate  as  Americus.  We  do  not  think,  therefore, 
that  it  can  be  affirmed  tiiat  under  no  circumstances  should 
Americus  and  Albany  receive  a  better  rate  from  New  York  and 
the  East  than  Dawson. 

Traffic  from  Nashville,  Cincinnati  and  Chattanooga  might 
reach  these  three  points  over  the  lines  of  tlie  defendants  in  vari- 
ous ways.  The  short  line  in  all  cases  is  through  Chattanooga  and 
Atlanta,  and  is  somewhat  less  to  Americus  and  somewhat  greater 
to  Albany  than  to  Dawson.  While  as  a  transportation  proposi- 
tion this  difference  in  distance  is  insignificant,  we  are  not  prepared 
to  affirm  that  under  no  rate  adjustment  might  the  rates  to  Ameri- 
cas be  less  than  those  to  Dawson,  but  we  do  hold  that  under  no 
drcamstances  should  the  rate  to  Albany  be  lower  than  the  rate 
to  Dawson.  In  this  we  determine  with  reference  to  interstate 
rates  what  the  Commission  of  Georgia  has  already  established  in 
respect  to  rates  within  the  State. 
8  IirrsBa.  Cou.  11 
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Traffic  from  New  Orleans  for  either  of  these  three  points  passes 
by  the  short  line  through  Birmingham,  the  distance  to  Americas 
and  Albany  being  substantially  the  same,  and  that  to  Dawson 
somewhat  less.  We  hold^that  there  is  no  justification  for  a  lower 
rate  from  New  Orleans  to  either  Americus  or  Albany  than  to 
Dawson. 

It  is  urged  that  these  rates  have  been  made  under  stress  of  com- 
petition between  Eastern  and  Western  markets.  It  is  said  both 
the  East  and  the  West  demand  a  rate  whicli  will  entitle  either 
section  to  sell  in  this  territory. 

But,  first,  is  there  any  reason  why  the  market  of  production 
should  demand  an  equality  which  is  not  also  accorded  to  the  mar- 
ket of  consumption^  If  New  York  and  Chicago  demand  the 
same  right  to  sell  in  both  Eufaula  and  Americus,  may  not  Daw- 
son demand  the  same  right  to  purchase  in  either  market  that 
Eufaula  or  Americus  has  i 

Then,  again,  what  Eastern  and  Western  markets  ask  for  is 
equal  rights.  They  do  not  demand  a  higher  rate  to  Dawson  than 
to  Americus.  These  defendants  absolutely  control  the  situation 
both  at  Dawson  and  at  Americus.  Now,  if  it  be  true  that  the 
rate  must  be  the  same  to  Americus  from  both  the  East  and  from 
the  West,  why,  nevertheless,  cannot  that  rate  be  somewhat  raised 
from  all  directions  and  the  Dawson  rate  correspondingly  lowered  ? 
The  discrimination  of  which  Dawson  complains  would  thereby 
be  removed  and  the  adjustment  l)etween  Eastern  and  Western 
markets  cciually  preserved. 

The  situation  complained  of  in  this  case  grows  out  of  the  sys- 
tem of  basing  i>oints,  which  i)revails  in  Southern  territory.  For 
the  purpose  of  making  rates  into  this  territory  certain  ]>oint8  are 
selected  to  which  an  arbitrary  nite  is  made,  the  rate  to  surround- 
ing points  being  <letennined  by  adding  to  these  arbitrary  base 
rates  the  UkmiI  nites.  Americus,  Allmny  and  Ilufaula  are  Imsing 
ix)ints,  and  by  virtue  of  that  circumstance  enjoy  the  low  rates  in 
(juestion.  1  )awson  is  not  a  Ixasing  jx)int.  Now,  granting  that  the 
carrier  may  make  lower  rates  to  comi>etitive  i>oints  than  are  made 
to  intermediate  non-comjwtitive  points,  we  think  it  clear  that  the 
carrier  is  not  at  lil)erty  in  the  selection  of  these  basing  points  to 
determine  that  this  town  shall  have  the  l)enefit  of  the  low  rate 
and  that  town  shall  not,  when  the  means  of  competition  and  tlie 
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conditions  aurroiiiiding  that  competition  do  not  raatenaily  differ. 
Take  ae  an  illustration  Americus  and  Dawson,  The  only  two 
raihroada  serving  these  towns  are  the  lines  of  the  defendants.  No 
water  competition  is  involved.  The  distances  from  the  markets 
in  question  to  these  two  cities  are  suhstantially  the  same.  Now, 
wliat  reason  is  there  for  giving  Americus  a  rate  of  IS  cents  per 
hundred  pounds  on  sngar  from  New  Orleans,  while  Dawson  pays 
a  rate  of  31  cents  upon  the  same  commodity? 

It  should  be  carefully  noticed  that  the  rate  to  Americas  is  an 
arbitrary  rate.  If  that  rate  were  fixed  by  adding  to  the  eom- 
petitive  ocean  rate  between  New  York  and  Savannah  the  rate  of 
the  Georgia  Kailroad  Commission,  it  might  be  said  that  the 
Americas  rate  was  fixed  by  competition  beyond  the  control  of 
either  of  the  defendants.  Snch  is  not,  however,  the  case.  The 
rate  to  Americus  is  less  than  the  rate  to  points  like  Hnntingtonj 
Leslie  and  De  Soto  upon  the  line  of  the  Georgia  &  Alabama  east 
of  Americus.  Why,  then,  is  it  that  the  rate  to  Americus  is  made 
lower  than  the  surrounding  rates  and  lower  than  the  Dawson 
mt«1 

Counsel  for  the  defendants  stated  upon  the  argument  that  it 
was  owing  to  competition  between  the  Central  of  Georgia  and 
the  Georgia  &  Alabama,  and  tliat  the  same  competition  did  not 
operate  at  Dawson,  although  the  same  means  of  competition  ex- 
isted, lie  said  that  tlie  rate  to  Americus  was  made  by  one  line, 
and  that  the  other  line  must  accept  tiiat  rate  or  refuse  the  busi- 
ness. 

The  city  of  Dawson,  in  its  distress,  asks  of  the  Trafiic  Manager 
of  the  Central  of  Georgia  Railway,  "  Why  do  yon  make  the  low 
rate  to  Americus  and  maintain  the  high  rate  to  Dawson  T'  and 
the  answer  is,  "^I  make  the  low  rate  to  Americus  because  my 
competitor,  the  Georgia  &  Alabama  Tiailway,  over  which  I  have 
no  control,  makes  that  rate,  and  I  must  either  meet  it  or  go  out 
of  the  business,  I  do  not  make  a  corresponding  rate  to  Dawson 
because  my  competitor,  the  Georgia  &  Alabama  Railway,  does 
not  make  such  a  rate, "  Thereupon  the  city  of  Dawson  turns  to 
the  Traffic  Manager  of  the  Georgia  &  Alabama  Railway,  and 
inquires,  "Why  is  it  that  you  make  the  low  rate  to  Americus 
while  maintaining  the  high  rate  to  Dawson  ? "  and  again  the 
answer  is,  "I  make  the  low  rate  to  Americus  because  my  com- 
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petitor,  the  Central  of  Georgia  Railway,  over  which  I  have  no 
control,  makes  that  rate,  and  I  must  meet  it  or  refuse  the  busi- 
ness. I  do  not  make  the  same  rate  to  Dawson  because  my  com- 
petitor, the  Central  of  Georgia  Railway,  does  not. "  This  is 
worse  than  Hindoo  Mythology,  according  to  which  the  earth 
was  supported  upon  the  back  of  a  tortoise,  which  in  turn  rested  on 
the  back  of  an  elephant.  In  that  case  the  turtle  at  least  had 
something  to  stand  upon. 

Now,  it  is  pretty  apparent  unless  the  traffic  managers  of  these 
lines  can  give  some  intelligent  reason  for  making  the  low  rate  at 
Americus  and  not  at  Dawson,  the  Act  to  Regulate  Commerce, 
which  forbids  an  undue  preference,  is  violated. 

Counsel  for  the  defendants,  being  pressed  with  this  observa- 
tion, said  that  in  the  present  instance  the  justification  for  the 
lower  rate  at  Americus  was  found  in  the  fact  that  Americus  was 
a  larger  trade  center  than  Dawson,  and  therefore  entitled  to  a 
better  rate. 

By  the  Census  of  1890  the  population  was : 

Of  Macon 22.746 

Of  Columbus 17,808 

Of  Montgomery 21.888 

Of  Americus 6,898 

Of  Albany 4.008 

Of  Eufaula 4.894 

Of  Dawson 2.284 

Macon  liad  six,  Columbus  three,  Montgomery  six,  Albany 
three,  Americus  two,  Eufaula  one,  and  Dawson  two  railroads. 

Americus  with  (>,000  inhabitants  and  two  railways  had  tlie 
same  rate  as  Colum)>u8  with  17,000  inhabitants  and  three  rail- 
ways; Albany  witli  4,000  inhabitants  and  three  railways  ob- 
tained the  same  rates  as  Macon  with  22,000  inhabitants  and  six 
railways;  Eufaula  with  4,(X)o  inhabitants  and  one  railway  ol>- 
taiHed  the  same  rates  as  Montgomery  with  21,000  inliabitants 
and  six  railways.  Still,  these  defendants  who  make  and  partici- 
pate in  the  aforesaid  rate  adjustments,  insist  that  Dawson  with 
2,000  inhabitants  and  two  railways  is  not  entitled  to  the  same 
rate  as  Americus  with  6,000  inhabitants  and  the  same  two  rail- 
ways. It  should  l>e  observed  that  this  discrimination  is  one 
which  fortifies  itself  from  year  to  year,  since  the  more  favorable 
freight  rate   increases  every   day  the  difference  in   population 
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between  Americus  and  Dawson.  It  was  said  upon  the  argu- 
ment, and  not  denied,  that  when  the  Georgia  &  Alabama  Rail- 
way was  first  completed  between  Americus  and  Savannah, 
Americus  and  Dawson  did  not  differ  materially  in  size. 

It  has  been  found  as  a  matter  of  fact  that  there  are  no  com- 
mercial or  competitive  conditions  at  Americus  which  entitle  that 
city  to  a  better  rate  than  Dawson.  Under  some  different  adjust- 
ment of  freight  rates  Americus  might  be  entitled  in  some  in- 
stances to  a  better  rate  than  Dawson.  So  long  as  the  present, 
system  of  rate-making  is  continued,  we  hold  that  Dawson  should 
be  given  the  same  rate  as  Americus.  We  do  not  approve  that 
system,  but  if  the  defendants  put  and  continue  it  in  force  they 
cannot  be  heard  to  say  that  Dawson  should  not  receive  the  same 
treatment  as  Americus. 

In  accordance  with  the  foregoing  views  an  order  will  be  made 
directing : 

First :  That  the  Central  of  Georgia  Railway  Company  cease 
and  desist  from  maintaining  higher  rates  from  New  York  and 
other  eastern  points  to  Dawson  than  are  maintained  to  Eufaula ; 

Second :  That  both  the  defendants  cease  and  desist  from  main- 
taining higher  rates  from  Nashville,  Cincinnati  and  Chattanooga 
to  Dawson  than  to  Albany ; 

Third  :  That  both  the  defendants  cease  and  desist  from  main- 
taining higher  rates  from  New  Orleans  to  Dawson  than  to  Amer- 
icus or  Albany ; 

Fourth :  That  so  long  as  the  present  system  of  rate-making  is 
adhered  to,  the  defendants  cease  and  desist  from  maintaining 
higher  rates  from  any  of  the  points  in  question  to  Dawson  than 
are  maintained  to  Americus. 
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GRAIN   SHIPPERS'  ASSOCIATION   OF  NORTHWEST 

IOWA 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  and 

Others.  ^ 

1.  A  slight  reduction  in  freight  rates  from  a  large  extent  of  territory  upon  a 
staple  commodity  like  grain  may  result  in  very  largely  diminishing  the 
revenues  of  the  carrier,  as  well  as  determining  whether  or  not  grain  can 
be  raised  at  a  profit,  and,  ultimately,  whether  it  shall  be  raited  at  all. 
Questions  of  this  nature,  involving  as  they  do  great  interests  to  both  par- 
ties, and  interests  which  mean,  not  the  loss  or  gain  of  a  given  sum  for  a 
single  year,  but  similar  loss  or  gain  year  after  year,  ought  not  to  be  deter- 
mined except  upon  some  reasonably  satisfactory  showing.  If  the  material 
for  such  showing  exists. 

2.  While  value  is  a  most  important  element  to  be  considered  in  fixing  rates, 
it  plainly  cannot  be  made  an  arbitrary  standard  independent  of  all  other 
considerations. 

8.  If  a  carrier  can  profitably  make  a  low  rate  for  the  purpose  of  obtaining 
traffic  in  existence  which  would  otherwise  pass  over  a  competing  line,  then 
it  may  profitably,  under  some  circumstances,  make  a  low  rate  for  the  pur- 
pose of  bringing  into  existence  traffic  which  would  not  otherwise  pass  over 
any  line. 

4.  The  capitalization  of  a  railroad,  to  have  consideration  in  cases  involving 
the  readjustment  of  rates,  should  be  accompanied  by  a  history  of  the  cap- 
ital account,  the  value  of  the  stock  and  various  securities,  and  the  actual 
cost  and  value  of  the  property  itself.  To  make  the  capital  account  of 
railroads  the  measure  of  legitimate  earnings  would  place,  as  a  rule,  the 
corporation  which  has  been  honestly  managed  from  the  outset  under  enor- 
mous disadvantages. 

5.  It  Is  not  enough  for  defendant  carriers  to  say,  in  a  case  involving  the  rela- 
tion of  rates,  that  competition  justifies  or  requires  the  thing  which  Is  done; 
something  must  be  known  of  the  nature  and  extent  and  effect  of  that 
competition. 

6.  The  transportation  of  grain  eastward  from  Kansas  City  and  from  8ioux 
C/ity  and  other  points  in  the  territory  adjacent  to  Sioux  City  is  subject  to 
r<)mi)etition  between  the  carriers;  but  while  reduced  rates  have  resulted 
from  the  competition  at  Kansas  City  the  competition  in  northwest  Iowa 
has  been  more  effectively  restrained  by  an  agreement  formerly  in  effect, 
and,  since  such  agreement  was  canceled,  by  continuance  of  rates  without 
substantial  reiiuclion.  The  rate  on  corn  to  Chicago  from  most  points  Id 
western  Iowa  is  17  cents  per  100  pounds.     Examination  of  the  rates  and 
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rate  changes  for  a  period  of  years  indicates  that  a  rate  of  15  cents  on  com 
from  Kansas  City  to  Chicago  should  be  applied  at  all  Missouri  River 
points,  but  the  evidence  is  not  sufficient  to  enable  a  definite  conclusion. 
It  does  appear,  however,  that  the  rates  on  grain  from  Sioux  City  and 
other  points  in  a  limited  section  of  northwest  Iowa  are  too  high. 

Held :  That  the  19-cent  rate  on  corn  from  Sioux  City  and  other  points  in  ad- 
jacent territory  should  be  reduced,  the  17*cent  rate  on  com  now  in  effect 
from  most  points  In  western  Iowa  should  be  extended  to  Sioux  City  and 
points  in  Iowa  on  and  east  of  the  Sioux  City  &  St.  Paul  R.  R.  (now  part 
of  the  C,  St.  P.,  M.  &  O.  system),  and  corresponding  reduction  should  be 
made  from  other  points  in  southeastern  South  Dakota.  Held,  further,  that 
while  no  opinion  is  expressed  as  to  what  is  the  proper  relation  of  the  rates 
on  wheat  and  corn  from  Sioux  City  and  adjacent  territory,  the  difference 
of  4  cents  which  now  prevails  from  most  shipping  points  in  that  section 
should  not  be  exceeded. 

7.  An  order  granting  reparation  to  shippers  for  an  unreasonable  rate  must  be 
based  upon  evidence  and  a  finding  that  the  rate  was  unreasonable  at  the 
time  it  was  paid. 

ffarl  cfe  McCabCj  for  complainants. 

George  H.  Peck  and  Burton  Hanson,  for  C,  M.  &  St.  P. 
Rv.  Co. 

Ed,  Baxter  and  Sidney  F.  Andrews,  for  111.  Cent.  R.  R.  Co. 

Lloyd  W.  Bowers  and  E.  E,  Oshoim,  for  C.  &  N.  W.  Ry.  Co. 

Thomas  Wilson  and  E.  E.  Oshom,  for  C,  St.  P.,  M.  &  O. 
Ry.  Co. 
'^B.  T.  White,  for  S.  C.  &  P.  R.  R.  Co. 


Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

This  proceeding  was  originally  begun  by  the  Grain  Shippers' 
Association  of  Northwest  Iowa.  At  a  later  stage  in  the  pro- 
ceedings, certain  firms  and  individuals  filed  intervening  petitions 
for  the  purpose  of  recovering  as  damages  the  diflEerence  between 
the  rate  actually  paid  and  what  was  alleged  to  be  a  reasonable 
rate  upon  shipments  from  the  territory  covered  by  this  con- 
troversv. 

The  original  complainant  is  a  voluntary  association  of  corpora- 
tions, firms,  and  individuals  engaged  in  buying  and  shipping  grain 
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from  points  in  northwest  Iowa  and  southeast  Dakota  to  Chicago 
and  other  eastern  markets.  Some  of  the  members  are  also  engaged 
in  the  raising  of  grain  as  farmers.  The  defendants  do  not  appar- 
ently deny  the  legal  competency  of  the  association  to  prosecute 
this  suit.  They  do  deny  that  the  members  of  the  association  as 
grain  shippers  have  any  substantial  interest  in  the  result  of  the 
proceeding,  and  insist  that  this  should  be  taken  into  account  in 
passing  upon  the  validity  of  the  contention  itself.  They  also 
deny  that  the  intervening  petitioners  have  any  such  interest  aa 
entitles  them  to  recover  damages. 

The  original  petition  specified  the  following  grievances: 

1.  That  the  rates  were  unreasonably  high  in  and  of  themselves* 

2.  That  the  rates  from  the  locality  in  question  to  Chicago  and 
the  east  bank  of  the  Mississippi  liiver  were  disproportionately 
high  as  compared  with  rates  for  corresponding  distances  froui 
Minneapolis  and  that  vicinity,  upon  the  north,  and  from  Kansas 
City  and  that  vicinity,  upon  the  south,  and  that  they  therefore 
worked  an  undue  preference  against  the  locality  represented  by 
the  complainants. 

3.  That  the  general  scheme  of  rates  maintained  by  the  defend- 
ants unduly  discriminated  against  grain  and  in  favor  of  other 
articles  of  merchandise,  particularly  manufactured  articles  and 
live  stock. 

The  petition  also  alleged  that  the  defendants  imposed  unrea- 
sonable restrictions  upon  the  privilege  of  milling  in  transit,  and 
that  they  luul  not  properly  furnished  cars  for  the  movement  of 
grain;  but  the  last  two  causes  of  complaint  were  formally  aban- 
doned U{K)n  the  hearing. 

The  rates  in  effect  from  the  points  covered  by  the  complaint 
to  Chiciigo  were :  Tpon  wheat  from  22  to  25  cents  per  hundreds 
upon  barley  11>  cents  j>er  liundred,  and  upon  corn  from  17  to  19 
cents  per  hundred;  an<l  the  petition  alleged  that  in  order  to 
remove  the  cause  of  complaint  these  rates  should  not  exceed  IT 
cents  on  wheat  an<l  15  cents  on  other  grain. 

A  great  amount  of  testimony  was  introduced  upon  the  hearings 
most  of  it  i»y  the  complainants.  The  points  establishe<l  by  that 
testimony,  so  far  as  they  are  considered  in  any  way  material  to 
the  dispi>sition  of  the  (questions  involved,  are  the  following: 

1.  The  complainants  intro<luced  considerable  testimony  as  to 
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the  cost  of  raising  wheat  and  corn  in  northwest  Iowa.  The  wit- 
nesses  who  gave  this  testimony  were  men  of  a  good  deal  of  prac- 
tical experience,  and  the  price  which  they  fixed  was  determined 
both  from  their  own  experience  and  by  giving  in  detail  the 
different  items  which  entered  into  the  cost  of  producing  these 
grains.  No  testimony  upon  this  point  was  offered  by  the  defend-^ 
ants,  although  the  witnesses  for  the  complainants  were  cross- 
examined  at  considerable  length.  From  this  testimony  we  find 
that  in  1897  and  1898  the  cost  of  com  in  the  crib  on  the 
farm  was  from  17  to  18  cents  per  bushel,  and  that  the  average 
cost  of  shelling  and  transporting  it  to  the  station  was  about  ft 
cents  a  bushel  more ;  that  the  cost  of  raising  wheat  and  trans- 
porting it  to  the  station  was  from  50  to  55  cents  per  bushel. 
These  estimates  included  a  rental  for  the  use  of  the  land,  esti- 
mated at  from  $2.50  to  $3.00  per  acre,  with  an  estimated  yield  of 
from  30  to  35  bushels  of  corn,  and  about  15  bushels  of  wheat,  to 
the  acre. 

The  value  of  land  in  this  section  was,  at  the  date  of  the  hear- 
ing,  from  $45  to  $50  per  acre  according  to  location.  Consider- 
able land  is  rented,  usually  at  the  present  time  for  a  cash  rental, 
which  runs,  as  above  indicated,  from  $2.50  to  $3.00  per  acre. 
The  value  of  these  same  lands  twenty-five  years  ago  was  from 
$2.50  to  $5.00  per  acre ;  fifteen  years  ago  they  were  worth  from 
$20.00  to  $25.00  per  acre. 

Xo  evidence  was  given  as  to  the  price  of  wheat  or  com  upon 
the  Chicago  market,  but  it  was  said  that  the  Commission  might 
take  notice  of  the  general  range  of  such  prices.  It  appears  upon 
examination  that  the  average  price  of  No.  2  corn  during  the 
months  of  November  and  December,  1896,  was  about  23^  cents, 
that  for  the  first  six  months  of  the  year  1897  the  average  waa 
about  24  cents,  and  for  the  last  six  months  27^  cents.  The  aver- 
age prices  for  wheat  during  the  corresponding  periods  were  about 
83  cents,  73  cents  and  89  cents. 

The  higlier  grades  of  wheat  which  are  raised  in  this  section  are 
sold  to  local  millers  between  the  points  where  they  are  grown 
and  Chicago,  the  poorer  grades  being  sent  on  to  Chicago  or 
Milwaukee.  The  price  of  wheat,  however,  is  determined  by  the 
Chicago  market,  the  price  for  local  milling  being  somewhat  above 
that.     The  coarser  grains  are  partly  marketed  in  Chicago  and 
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other  eastern  markets,  and  partly  fed  to  various  kinds  of  live 
stock  upon  the  farm.  This  stock  feeding  is  mostly  done  by  the 
larger  farmers  who  are  in  better  circumstances.  The  smaller 
and  poorer  farmers  have  not  sufficient  means  to  buy  the  stock  to 
feed,  and  the  result  is  that  the  small  fanner,  as  a  rule,  is  forced 
to  sell  his  grain  either  to  the  stock  feeder  in  the  immediate  vicinity 
or  to  the  buyer  for  the  eastern  market.  It  was  said  in  testimony 
that  from  60  to  75  per  cent  of  the  grain  which  was  sold  in  this 
section  of  Iowa  and  in  southeastern  Dakota  was  produced  by  the 
small  farmer. 

2.  In  support  of  the  contention  that  the  rates  upon  grain  were 
unduly  high  in  proportion  to  those  \\\x)n  other  commodities,  at- 
tention was  specifically  called  to  certain  articles.  The  rate  upon 
coffee  from  Chicago  to  Sioux  City  is  in  carload  lots  27  cents  per 
hundred,  while  the  rate  upon  corn  from  Sioux  City  to  Chicago  is 
It)  cents  per  hundred  pounds.  A  bushel  of  corn  is  of  about  the 
same  value  as  a  {H)und  of  coffee  in  Chicago.  The  complainants 
insisted  that  there  was  no  due  relation  in  the  rates  upon  these 
two  articles,  and  that  grain  was  unduly  taxed  by  the  railways  for 
its  transjwrtation  as  compared  with  coffee. 

To  the  same  purport  were  the  rates  upon  l>eer,  boots  and  shoes, 
stoves,  etc.  Thus,  the  rates  upon  l>ecr  from  Chicago  to  Sioux 
(•ity  were  in  carload  lots  25  cents  per  hundrcil  pounds,  on  stoves 
27  cents  per  hundred  pounds,  on  l)oots  and  shoes  80  cents  per 
hundred  pounds.  All  these  articles  were,  i>ound  for  ]x>und,  very 
much  more  valuable  than  grain. 

It  did  not  appear  that  in  case  of  any  of  these  commodities  the 
actual  cost  of  the  service  was  greater  than  in  the  case  of  grain. 
In  reference  to  the  increased  risk  arising  from  the  greater  value 
of  the  articles,  it  was  said  that  1  cent  jHjr  hundred  |x>unds  in  the 
freight  mti;  would,  witiiout  doubt,  much  more  than  cover  the 
liability  of  the  carrier  in  that  resj)ect. 

The  Complainants  called  particular  attention  to  the  relative  rates 
on  live  stock  and  ;rrain.  A  witncKs  was  offered  who  had  recentlv 
made  actual  shipments  of  these  commodities,  and  he  produced 
the  invoices  and  exi>ense  bills  showing  the  amount  of  money  re- 
ceived for  the  carloads  in  Chicago,  and  the  ex]K»nse  of  getting 
them  to  Chicago  from  the  territory  in  question.  From  this  it 
apjwared  that  a  carload  of  corn  sold  in  Ciiicago  for  from  iS^15U  to 
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$200,  and  that  the  freight  was  about  $75  per  car.     A  carload 

of  hogs  was  worth  about  $475,  and  the  freight  was  about  $45  per 

car.     The  value  of  a  carload  of  beef  cattle  was  about  $900,  and 

the  freight  about  $50. 

The  witness  also  testified  that  the  rates  upon  live  stock  within 

the  last  ten  years  had  been  very  materially  reduced,  while  the  rates 

on  grain  had  remained  substantially  the  same,  giving  it  as  his 

recollection  that,  ten  years  before,  the  rate  would  have  been  $70 

upon  the  carload  of  hogs,  which  are  transported  for  $45  at  the 

present  time.     A  comparison   of  rates  in  cents    per  hundred 

pounds  upon  these  different  articles  between  Chicago  and  Sioux 

City,  as  shown  by  the  first  tariffs  filed  in  1887  and  the  present 

tariffs,  is  as  follows : 

1887  1899 

Beer 82  25 

Stoves 82  27 

Coffee 82  27 

Boots  and  shoes 95  80 

Cattle 86  25 

Hogs 40  2S\ 

Corn 28  19 

Wheat 27  24 

It  was  also  said  that  the  service  required  in  the  transportation 
ijf  live  stock  was  more  expensive  than  in  the  case  of  grain,  since 
stock  trains  were  usually  express  trains  run  at  a  high  rate  of 
speed  and  upon  a  fixed  schedule  of  time,  and  that  the  weight  of 
the  carload  in  case  of  stock  was  less. 

In  further  substantiation  of  the  claim  that  grain  rates  were 
unduly  high  in  proportion  to  other  rates  the  complainants  called 
Mr.  Bird,  the  Traffic  Manager  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad,  Mr.  Markham,  the  Traffic  Manager  of  the  Illi- 
nois Central  Railroad,  and  Mr.  Midgley,  who  in  one  capacity 
and  another  had  been  from  the  time  of  its  organization  the 
presiding  genius  over  the  Western  Freight  Association  and 
its  successors  hereafter  referred  to.  These  gentlemen  were 
all  inquired  of  upon  what  basis  a  freight  rate  was  made,  what 
elements  entered  into  it,  how  it  was  determined,  for  instance, 
what  the  rate  of  grain  ought  to  be  from  Sioux  City  to  Chicago, 
or  what  the  rate  on  coffee  and  boots  and  shoes  should  be  from 
Chicago  to  Sioux  City.     Their  testunony  upon  this  subject  ex- 
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tends  through  many  pages,  and  abounds  in  many  curious  and 
periiaps  contradictory  statements,  but  upon  the  whole  it  fairly 
comes  to  this :  In  ideal  traffic  conditions  certain  elements  would 
be  taken  into  account  in  establishing  a  freight  rate.  These,. 
among  others,  would  be  the  value  of  the  commodity,  the  bulk 
of  the  commodity,  the  cost  of  service,  the  volume  of  traffic^ 
etc.  Under  these  conditions  the  witnesses  rather  thought 
that  value  might  be  a  pretty  important  factor  in  determining 
the  freight  rate.  Under  actual  conditions,  while  an  attempt 
was  made  to  regard  these  various  considerations,  as  a  rule 
the  controlling  influence  was  competition.  The  witnesses  ex- 
pressed the  opinion  that  the  rates  on  grain  would  be,  if  such 
ideal  conditions  could  obtain,  too  low  in  proportion  to  the 
rates  upon  manufactured  articles,  but  it  was  said  that  such  ideal 
conditions  did  not  and  could  not  obtain,  that  all  railway  rates 
were  too  low,  that  the  rates  on  manufactured  articles  were  too 
low,  that  the  rates  on  grain  were  too  low,  that  the  railways  would 
be  glad  to  raise  the  rates  upon  both  manufactured  articles  and 
grain,  and  would  be  glad  to  properly  adjust  the  rates  be- 
tween these  articles,  but  that  it  was  beyond  their  power  to  do  so. 
In  a  word,  the  freight  tariff  was  made  as  it  was,  not  because  it 
ought  to  be  that,  but  because  it  must  l)e  that.  The  railways  ob- 
tained all  thev  could,  which  was  still  too  little.  The  witnesses 
all  said  that  the  grain  rates  in  question  were  entirely  the  result  of 
competition. 

Mr.  Hird  explained  in  detail  how  conijKJtition  between  manu- 
facture<l  articleK  was,  as  a  rule,  more  tierce  than  in  respect  to  the 
movement  of  grain,  l)ut  it  does  not  seem  material  to  repeat  those 
reasons  here.  We  are  inclined  to  think  that  the  statement  of 
these  witnesses  is  substantially  correct  to  this  extent,  that,  what- 
ever traffic  managers  would  l>e  glad  to  (hs  at  the  present  time 
they  do  uot,  and  perhaps  cannot,  consider  in  the  making  of  rates 
much  l)eyon(l  actual  competitive  conditions.  Originally  these 
various  factors  enttTcd  to  an  extent  into  the  freight  rate,  and 
under  their  operation  schemes  of  rates  an<i  classitications  were 
built  up.  Those  classifications  and  class  rates  serve  in  a  measure 
as  the  basis  of  rates  at  the  present  time,  having  been  gradually 
nnj4lifie(l  by  the  action  nf  competitive  forces.  Taking  those  as  a 
basis,  the  traffic  manager  to<lay  obtains  for  his  company  all  he 
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can  witliout  much  reference  to  any  systeni  upon  which  mtes 
ought  to  be  constructed.  He  gets  usually  the  best  rate  possible, 
without  inquiring  any  further  than  he  may  tind  it  couvonient, 
what  in  fact  jtietifies  that  rate. 

3.  The  lines  of  the  defendants  traverse  various  portions  of  the 
territory  in  question.  In  so  doing  they  toucli  and  intersect  each 
other  at  nninerous  points,  which  thereby  become  strictly  com- 
petitive as  to  the  transportation  of  the  traffic  involved.  Rates  at 
other  points  are  proportioned  to  rates  at  these  competing  points, 
the  mie  of  the  long  and  short  haul  section  being  in  all  cases  ob- 
served. It  follows  that,  looking  to  the  physical  conditions,  the 
whole  territory  is  highly  competitive. 

The  complainants  insist,  however,  that  these  rates  are  not  the 
resnlt  of  competition,  for  the  reason  that  the  carriers  have  fixed 
them  by  concerted  agreement  with  one  another,  and,  in  evidence 
of  this,  atteiition  is  called  to  certain  agreements  of  that  character. 
The  first  of  these  is  what  is  styled  as  the  *'  Agreement  of  the 
Western  Freight  Association,"  adopted  September  12,  183S,  to 
which  all  tlje  defendants  in  this  proceeding  were  parties.  This 
a^jreement  recites  that  it  has  been  entered  into  "for  the  purpose 
of  mutual  protection  by  establishing  and  maintaining  reasonable 
rates,  rules  and  regulations  on  all  freight  traffic,  botii  through 
and  local."  The  agreement  further  provides  that  tariffs  shall  be 
formulated  to  take  effect  October  1,  1888,  and  that  no  changes 
shall  thereafter  be  made  except  upon  written  notice,  which  ahall 
be  duly  considered  by  the  association. 

In  accordance  with  this  agreement  the  rates  in  question  were 
established  in  1888,  and  under  the  agreement  were,  as  the  testi- 
mony apparently  shows,  maintained  without  substantial  change 
until  the  summer  of  1896.  During  that  summer  there  were  ser- 
ious disturbances  of  rates  in  this  territory.  The  agreement  seems 
to  have  been  for  the  time  being  virtually  disregarded,  and  very 
substantial  reductions  in  grain  rates  were  made.  This  disturbed 
condition  continued  until  November  2,  1896,  when  rates  were, 
in  the  language  of  Mr,  Midglej,  "  restored,"  Mr.  Midgley  tes- 
titied  that  this  restoration  of  rates  was  in  pursuance  of  an  agree- 
ment made  in  his  office  between  the  presidents  of  the  principal 
lines  interested,  and  a  fair  inference  from  his  testimony  would 
perhaps  be  that  tlie  rates  of  November  2  were  the  same  as  those 
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in  effect  previous  to  the  distnrbance  of  that  year.  An  examina- 
tion of  the  tariffs  on  file  in  the  office  of  the  Commission,  which 
were  made  a  part  of  the  case,  shows  that  such  is  not  the  fact,  but 
that  the  rates  of  November  2  were  materially  lower  in  many 
sections,  especially  upon  com,  than  those  in  effect  the  previous 
January.  Thus,  of  nineteen  stations  in  Iowa  upon  the  line  of 
the  Illinois  Central  and  its  branches  west  of  Webster  Citv,  the 
rate  upon  com  at  every  one  was  reiluced  2  cents,  and  in  the  case 
of  ten  3  cents,  from  the  rate  in  effect  the  January  before.  The 
same  thing  was  tme,  although  perhaps  not  to  the  same  extent,  upon 
other  lines.  This  reduction  was,  as  a  rule,  less  in  case  of  tliose 
stations  in  Iowa  from  which  the  present  rate  exceeds  17  cents  on 
corn  than  in  case  of  many  other  stations  from  which  it  is  now  17 
cents.  The  rates  made  effective  Noveml>er  2,  18^6,  have  con- 
tinued in  force  ever  since  without  substantial  modification. 

October  22,  18i>6,  new  articles  of  agreement  of  the  Western 
Freight  Association  were  adopted,  although  Mr.  Midgley  said 
that  the  restoration  of  rates  had  been  previously  agreed  upon,  and 
was  not  made  under  the  auspices  of  this  association.  It  is  imma- 
terial to  recite  the  provisions  of  the  new  agreement.  The  traffic 
to  which  it  referred  was  the  same;  the  purpose  of  the  association 
was  the  same.  The  machinery  by  which  that  purpose  was 
accomplished  was  8upi>oseil  to  l>e  more  effective  than  under  the 
old  association.  Itates  were  made  by  a  rate  committee,  approvetl 
by  a  board  of  administration,  and  published  l)y  the  association. 
This  association  continued  in  effect  until  the  pronmlgation  by 
the  Supreme  Court  of  the  United  States  of  what  is  known  as  the 
Trans-Missouri  decision,  whereupon  it  seems  to  have  been  dis- 
solved and  its  place  taken,  as  far  as  it  was  thought  could  be 
legJiUy  done,  by  what  was  known  as  the  Westem  Joint  Traffic 
I^ureau,  which  went  into  effect  April  1,  l.^l*7.  The  case  did  not 
disclose  under  what  form  of  traffic  association  or  traffic  bureau 
oi>erations  have  gone  on  since  then. 

From  these  articles  of  agreement  and  from  the  oral  testimony, 
it  is  found  that  the  rates  in  (piestion,  or  at  least  the  comj^etitive 
rates  which  determine  all  others,  were  made  in  1888  by  agree- 
ment iKjtween  the  defendants,  that  those  rates  were  maintained 
in  accordance  with  that  agreement  until  the  year  1896,  when  for 
a   period   the   agreement  was  not  effective  and  the  rates  were 
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redtified;  that  Bubseipeatly,  by  agreement,  these  rates  were 
restored  as  hereinbefore  stated,  and  tbat  tbey  have  einee  been 
maintained  in  accordance  with  an  understanding  between  the 
defendants  to  that  end.  During  all  this  time  any  one  of  the 
defendants  has  been  free  ac  any  time  to  put  in  an  independent 
rate,  but,  eo  far  as  tlie  ease  shows,  has  never  seen  tit  to  do  so  except 
daring  the  year  1S96. 

4.  Some  testimony  was  introduced  and  considerable  discussion 
had  ae  to  who  would  be  benefited  by  a  reduction  in  these  rates, 
and  what,  if  any,  interest  the  grtim  shipper  had  in  such  rednction. 

The  price  of  wlieat  and  corn  in  northwestern  Iowa  is  practi- 
cally fixed  by  the  Chicago  market.  The  better  grades  of  wheat 
are  taken  up  by  local  millers,  but  the  price  of  these  grades  for 
such  consumption  is  virtually  established  by  the  price  of  the 
lower  grades  in  Chicago,  and  by  the  price  of  similar  grades  upon 
tbat  market.  So,  too,  while  a  large  amount  of  corn  is  bought  in 
that  section  for  the  purposes  of  stock  feeding,  and  while  it  some- 
times sells  at  a  higher  rate  for  this  purpose  than  could  be  realized 
by  shipment  to  Chicago  and  the  east,  still,  within  a  narrow  range 
the  price  is  tixed  by  that  upon  the  Chicago  market.  This  beiug 
so,  it  is  evident  that  the  price  at  the  local  stadon  must  differ  from 
the  price  in  Clucago  by  exactly  the  amount  of  the  freight  rate, 
and  that  a  reduction  in  the  rate  would  operate  to  increase  tlie 
price  at  the  local  station  by  a  corresponding  amount. 

This  must  follow  as  a  matter  of  computation,  and  the  testimony 
showed  that  what  apparently  must  be  was  in  fact  true.  In  the 
fall  of  1S96  corn  was  worth  16  or  17  cents  a  bushel  in  this  sec- 
tion before  the  restoration  of  rates,  whereas  as  soon  as  notice  was 
promulgated  that  rates  were  to  be  restored,  it  fell  to  from  8  to  10 
cents  per  bushel.  So,  too,  the  price  paid  at  Onawa,  where  the 
rate  is  17  cents,  is  liigher  than  it  is  at  Salix,  where  the  rate  is  19 
cents,  by  exactly  the  difference  in  the  rates.  It  should  be  noticed 
that  the  proposition  here  is  to  reduce  the  freight  rate  upon  a  lim- 
ited territory,  leaving  rates  in  other  quarters  as  they  now  are.  It 
can  hardly  be  that  this  reduction  would  operate  to  affect  the  gen- 
eral market  to  any  appreciable  extent,  and,  unless  it  did,  it  is 
pretty  evident  that  this  section  must  receive  the  benefit  of  the 
redaction.  To  make  the  rate  3  cents  lower  than  it  now  is 
would  increase  the  price  of  corn  to  the  farmer  by  exactly  that 
amount. 
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While,  however,  the  farmer  is  primarily  interested  in  the  rate, 
the  grain  shippers  claim  that  they  too  are  affected,  for  the  reason 
that  a  reduction  of  the  rate  would  produce  a  larger  outflow  of 
corn,  and  would  thereby  enable  them  to  increase  their  business, 
even  though  they  did  not  make  any  more  per  bushel  upon  what 
was  actually  handled.  Apparently  there  is  something  to  this 
claim.  It  should  be  remembered  that  corn  in  tliis  section  is  not 
only  shipped  to  the  eastern  market,  but  is  also  very  extensively 
used  in  feeding  stock.  The  rate  on  live  stock  is  substantially  the 
same  from  Kansas  City  as  from  Sioux  Cily.  The  rate  on  com  is 
considerably  less  from  Kansas  City  than  from  Sioux  City.  The 
result  is  that  the  animal  when  fitted  for  market  is  worth  the  same 
price  at  Kansas  City  or  at  Sioux  City,  while  the  corn  upon  which 
that  animal  is  fed  is  worth  several  cents  per  bushel  more  at  Kan- 
sas City  than  at  Sioux  City.  This  naturally  stimulates  the  feed- 
ing of  corn  at  the  latter  point  and  the  marketing  of  com  at  the 
former  point.  If  the  rate  were  to  be  so  reduced  from  Sioux  City 
that  com  was  worth  the  same  price  in  both  places  the  tendency 
would  be  to  cause  a  larger  outflow  of  grain  to  eastern  markets, 
and  a  less  consumption  at  home  in  tliat  particular  locality  for 
stock-feeding  purposes.  Again,  to  increase  the  price  of  com  to 
the  farmer  would  perhapts  increase  the  production,  and  thereby 
the  amount  available  for  marketing.  For  these  reasons,  to  a  lim- 
ited extent,  we  think  the  corn  shipjKTs  are  interested  in  the  re- 
duction of  this  freight  rate,  and  have  l)een  injured  by  the  main- 
tenance of  the  rate  if  too  high. 

5.  The  complainants  insist  that  rates  upon  the  north  and  south 
of  the  section  in  dispute  discriminate  against  that  locality.  Min- 
neapolis and  Kansas  City  arc  about  the  same  distance  from  Clii- 
cago  as  Sioux  City.  The  rates  from  Sioux  City  are,  on  wheat 
24  cents,  corn  VJ  cents,  as  against  12^  cents  on  both  com  and 
wheat  from  Minneapolis,  and  VJ  and  15  cents  from  Kansas  City. 
The  defendants  assert  that  the  rates  from  these  points  are  forced 
down  by  competition,  and  are  not,  therefore,  to  l>e  f^rly  consid- 
ered in  comparison  with  the  locality  in  (juestion,  and  urge  that 
they  are  not  really  rates  u|>on  grain  from  those  points  to  Chicago, 
but  are  divisions  of  through  rates  from  points  beyond. 

With  respect  to  AIinneajx>lis  this  is  perhai)s  correct.  Under 
the  system  of  in  and  out  rates,  which  prevails  from  that  city,  the 
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12|^  cent  rate  to  Chicago  is,  properly  speaking,  a  division  of  a 
tlirough  rate.  While  Minneapolis  obtains  rates  to  the  seaboard, 
at  times  certainly,  of  which  the  division  of  the  carrier  between 
Minneapolis  and  Chicago  is  less  than  12^  cents,  there  is  no 
through  billing  via  Minneapolis  to  Chicago.  This  is  not  equally 
true  with  reference  to  Kansas  City.  The  15-cent  rate  from  Kan- 
sas City  is  supposed  to  be  a  fair  local  rate  as  applied  to  com 
raised  in  the  vicinity  of  that  city.  Through  billing  exists  from 
points  beyond  Kansas  City  to  Chicago,  with  transit  privileges  at 
Kansas  City. 

The  eflFect  of  the  Minneapolis  rate  is  to  reduce  the  rate  over  a 
large  section  between  that  city  and  Chicago,  since  no  intermediate 
rate  can  be  higher  than  12^  cents.  This  territory  is  mostly  upon 
the  east  of  the  Mississippi  River,  lying  south  of  a  line  drawn 
nearly  due  east  from  Minneapolis  to  Lake  Michigan.  The  rate 
also  benefits  a  narrow  extent  of  territory  down  the  west  bank  of 
the  Mississippi  River.  Territorj^  'yi^g  north  and  west  of  Minne- 
apolis is  not  benefited,  since  the  local  rate  when  added  to  this 
rate  out  is  as  much  as,  or  more  than,  the  rates  under  considera- 
tion. The  territory  benefited  by  the  Kansas  City  rate  is  also 
<;onsiderable.  This  rate  is  applied  to  Leavenworth,  Atchison  and 
St.  Joseph,  and  necessarily  affects  a  considerable  area  intermedi- 
ate between  those  points  and  Chicago,  as  well  as  a  certain  area 
lying  more  distant  from  Chicago. 

The  rates  above  given  from  Minneapolis  and  Kansas  City  are 
the  published  rates  in  1898.  The  complainants  insist  that  these 
published  rates  have  not  been  maintained,  but  that  the  actual  rate 
from  Kansas  City  and  Minneapolis  has  been  much  below  the 
published  rate,  and  that  therefore  these  localities  and  the  terri- 
tory tributary  to  them  have  obtained  in  reality  an  advantage  over 
northwestern  Iowa,  where  the  published  rates  have  been  main- 
tained, which  is  greater  than  would  appear  upon  the  face  of  the 
tariffs  themselves.  We  are  inclined  to  think  that  this  has  prob- 
ably been  true,  but  there  is  no  evidence  before  us  from  which  any 
definite  finding  to  that  effect  can  be  made. 

Competition  at  Minneapolis  and  Kansas  City  in  the  transporta- 
tion of  grain  is  much  more  active  than  in  northwest  Iowa,  partly 
for  the  reason  that  more  lines  of  railway  connect  these  cities  with 

Chicago,  and  partly  for  the  reason  that  grain  and  ^its  products 
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from  these  cities  can  reach  eastern  markets,  either  by  way  of 
Chicago  or  by  other  routes. 

The  relative  rates  on  the  various  commodities  referred  to  in 
this  discussion,  from  Kansas  City,  Sioux  City  and  Minneapolis  to 
Chicago,  as  sliown  l)y  the  tariffs  on  file,  are,  for  the  years  1887 
and  1898,  as  follows: 


To 

Kansas  City. 
1887.        1898. 

Fr( 
Sioux 

[)M 

Chicago. 

Citv. 

* 

Mini 

leapolis. 

1887. 

1898. 
24 

1887. 

1898. 

Wheat 

22i 

19 

■ 

27 

17* 

m 

Corn 

20 

15 

28 

19 

m 

12* 

Cattle 

84 

28i 

30 

25 

81 

.    25 

Hogs 

30 

23i 

40 

28i 

40 

2S* 

Packing  House  Prods. . 

25 

23i 

32 

28i 

20 

I« 

Boots  and  Shoes 

90 

80 

95 

80 

75 

60 

Coffee 

30 

27 

32 

27 

20 

20 

Stoves 

30 

27 

32 

27 

20 

90 

Beer 

30 

25 

82 

25 

20 

20 

Agricultural    [mple- 

roenls 

82i 

80 

84        i 

30 

20 

20 

The  complaiiumts  introduced  some  testimony  to  show  the  va- 
riations in  rates  previous  to  1SS7  l)et\veen  the  aliove  commodities^ 
but  that  testimony  is  incomplete  and  does  not  ap|>ear  to  have  any 
])articuhir  1>earing  upon  the  (piestions  at  issue.  It  is  not,  there- 
fore, deemed  necessary  to  refer  to  the  facts  shown  here.  The 
same  observation  applies  to  testimony  of  the  defendants  in  refer- 
ence to  ^rain  rates  from  northwest  Iowa  to  Chicago,  previous  to 
18S7. 

All  of  the  defen<lants  except  the  Illinois  Central  o]>erate  lines, 
or  are  partt^  of  systems  operating  lines,  between  Minnea|K>li8  and 
(^hica«::o.  Only  one  of  the  defendants,  the  Chicago,  Milwaukee 
(k  St.  l*aul  (\»mi>any,  ojKM-ates  a  line  between  Kansas  City  and 
Chicago.  It  is  probable  that  the  lUintus  Central  partici]mtes  in 
trartic  lM»tween  those  points,  but  the  evidence  in  this  case  does  not 
disrlo.<e  it.  The  tnithc  association,  of  which  all  the  defendants 
were  iiienibors,  formerly  made,  as  previously  stated,  an<l  promnU 
ffited  the  nites  between  Minneapolis,  Kan.^^as  City  and  Chicago  as 
well  as  those  in  question. 
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6.  For  the  purpose  of  investigating  the  qnestionsinvolvcil,  tables 
have  been  prepared  from  tariffs  on  file  showing  the  rates  f  I'otu  sev- 
eral  hnndred  points  in  Iowa,  South  Dakota,  and  Minnesota  to 
Chicago.  An  examination  of  these  tables,  which  are  too  volnminous 
to  be  produced  here,  shows  a  considerable  range  of  difference  in 
the  rates  upon  wheat  and  corn.  In  one  or  two  instances  the  rate 
upon  wheat  is  less  than  upon  corn.  In  several  instances  it  is  B 
cents  per  hnndred  pounds  higher ;  in  many  instances  5  cents;  and 
in  the  majority  of  instances  from  2  to  4  cents.  About  i  ceuts  i 
appears  to  be  the  ruling  difference.  No  testimony  was  introduced 
upon  either  aide  showing  definitely  wliat  the  relation  between  the 
rates  upon  these  two  coinmoditiee  ought  to  be,  nor  was  any  testi- 
mony introdnced  accounting  for  the  range  of  difference  which 
apparently  exists. 

7.  The  complainants  made  the  annual  financial  reports  of  all  the 
defendants  a  part  of  the  record  in  this  case,  bnt  none  of  those  re- 
ports have  been  referred  to  npon  the  argument,  by  either  the 
complainants  or  the  defendants.  None  of  the  defendants,  except 
the  Illinois  Central,  gave  any  testimony  as  to  the  financial  condi- 
tion or  the  financial  operation  of  their  lines,  either  as  a  whole  or 
as  to  the  part  affected  by  these  rates.  The  Illinois  Central  did 
introduce  snch  testimony  as  to  its  Iowa  lines,  and  from  that  testi- 
mony the  following  facts  are  found : 

These  lines  consist  of  a  main  line  running  from  Dabnqne  to 
Sioux  City,  about  326  miles  in  length  and  four  branches,  two  ex- 
tending sonthwesterly  from  the  main  line,  and  two  northwesterly, 
aggregating  about  275  miles  in  length,  thus  making  tlie  entire 
mileage  in  the  State  some  COO  miles,  of  which  about  one  half  is 
main  line  and  one  half  branch  lines.  At  Dubuque  the  Illinois 
Central  crosses  the  Mississippi  River,  and  extends  straight  on  to 
Chicago,  a  distance  of  abont  185  miles.  At  Freeport,  distant 
from  Dubuque  70  miles,  the  north  and  south  line  of  the  Illinois 
Central  is  crossed.  The  traffic  in  question  ordinarily  passes  over 
tlie  line  to  Chicago  after  leaving  the  State  of  Iowa. 

From  a  statement  submitted  by  this  company  covering  the 
years  1893  to  1897  inclnsive,  it  appears  that  the  gross  receipts 
npon  all  its  Iowa  lines  were  for  those  years  about  $2,500,000  an- 
nually, and  that  when  operating  expenses,  taxes  and  permanent 
improvements  had  been  deducted  from   this,  an  average  net  of 
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about  $730,000  a  year  remained.  The  fixed  charges  during  the 
same  period  amounted  to  about  5^^000,000  a  year,  leaving  an  aver- 
age surphis  for  the  live  years,  which  was  given  exactly  as  $QS^' 
033.03.  This  was  the  average  sum  left  after  the  payment  of 
lixed  charges,  operating  expenses,  permanent  improvements  and 
taxes.  The  capital  stock  of  these  lines  in  Iowa  is  substantially 
$10,000,000,  upon  which  no  dividends  were  paid  for  the  live 
vears  mentioned. 

The  testimony  showed  that  the  average  number  of  tons  of  wheat, 
barley,  oats,  and  other  grains  forwarded  from  stations  in  Iowa 
on  the  above  lines  of  railway  during  the  years  1803  to  1897  in- 
clusive was  230,503  tons,  and  that  the  average  number  of  tons  of 
flour,  meal  and  hay  forwarded  from  the  same  stations  for  the  cor- 
responding years  was  41,521>  tons.  The  rate  upon  grain  and 
grain  products  is  usually  the  same,  and  the  witness  said  that  a  re- 
duction of  2  cents  per  hundred  pounds  Uj)on  the  trallic  above 
mentioned  in  the  State  of  Iowa  would  amount  to  $77,848  a  year 
on  the  average,  which  would  something  more  than  offset  the  sur- 
plus above  referred  to,  and  which  would  apparently  in  those 
years  have  rendered  it  impossil)le  for  the  Iowa  lines  to  have  i>aid 
their  fixed  charges. 

It  di<l  not  appear  fn>m  the  testimony  what  the  nature  of  these 
fixe<l  charges  was,  and  the  annual  reports  of  the  Dubu(pie  & 
Sioux  City  Itailroad  Company  have  been  examined  for  the  period 
in  qut'stion  to  ascertain  this  fact.  They  are  not  altogether  clear. 
It  appears  that,  first  of  all,  there  is  de<lucte<l  from  the  net  in- 
come rcnmining  after  the  payment  of  operating  expenses,  taxes 
and  piTinanent  improvements,  a  sum  not  the  same  every  year,  but 
in  l^t»s  s217,o(»o,  wliich  is  <ienominated  '' Accrued  Interest  on 
Mortgage  Lien/'  The  report  does  not  show  what  the  nature  of 
this  mortgage  lien  is,  nor  wliat  the  rate  of  interest  paid  is.  In 
addition  to  that,  there  are  «)utrttanding  s2,s<M),o(Mj  7  per  cent 
bonds  and  ;j^;;,t»:i(»,<»oo  5  per  cent  bonds,  the  interest  on  which 
amounted  in  l^{}^  U)  s3l«2,.">o(»,  an<l  a  sinking  fun<l  of  about  $47,- 
000  is  provided  for  annually. 

Turning  to  the  annual  report  for  the  year  ending  June  3U, 
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1898,  we  find  that  the  company  accounted  for  its  net  income  in 
round  numbers  as  follows : 

Accrued  Interest  on  Mortgage  Lien $217,000 

Sinking  Fund 47,000 

Interest  on  Funded  Debt 392,000 

3  per  cent  Dividend  on  Stock 300,000 

Surplus  remaining 86,000 

In  all  about 1,042,000 

It  should  be  noticed  that  the  rate  in  question  is  a  through  rate 
to  Chicago,  and  therefore  that  the  results  ought  properly  to  be 
given  for  the  entire  through  line  to  Chicago.  The  net  income 
upon  the  branch  lines  of  the  Illinois  Central  in  Iowa  could  not 
reasonably  be  as  much  as  that  upon  the  main  line,  since  these 
branch  lines  serve  simply  to  gather  up  and  discharge  on  to  the 
main  line  traflSc  which  can  be  handled  more  cheaply  there  than 
it  can  be  upon  the  branches.  So,  too,  when  this  traffic  crosses  the 
Mississippi  River  the  profit  must  be  much  greater  from  there  to 
Chicago  than  it  can  be  in  the  State  of  Iowa  as  a  whole. 

CONCLUSIONS. 

The  question  for  decision  is,  Ought  the  rate  on  grain  from 
northwest  Iowa  and  southeast  Dakota  to  Chicago  to  be  reduced, 
and,  if  so,  how  much?  To  this  question  no  satisfactory  answer 
can  be  given  upon  the  record  as  exhibited  in  the  foregoing  find- 
ings of  fact. 

The  proposition  to  reduce  the  freight  rate,  even  by  a  small 
amount  over  a  large  extent  of  territory,  upon  a  staple  commodity, 
is  a  very  serious  one  to  the  carriers  interested.  The  claim  of  the 
complainants  in  tiiis  case  is  that  the  grain  rate  should  be  reduced 
from  4  to  2  cents  per  hundred  pounds.  We  have  no  testimony 
to  show  how  such  a  reduction  would  affect  the  revenues  of  the 
other  defendants,  but  it  does  appear  that  a  reduction  of  2  cents 
per  hundred  pounds  applied  to  the  grain  traffic  of  the  Illinois 
Central  Railroad  in  Iowa  would  diminish  the  revenues  of  that 
road  by  $80,000  a  year  nearly.  This  is  a  deduction  of  that 
amount  from  its  net  revenues,  and  means  a  sum  sufficient  to  pay 
4  per  cent  interest  upon  $2,000,000. 
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Of  equal  irajyortance  is  tlie  question  to  the  fanner  of  Iowa. 
Whatever  the  railway  loses  the  producer  of  the  grain  gains.  A 
reduction  of  a  few  cents  in  the  freight  rate  may  determine 
whether  grain  can  or  cannot  be  raised  at  a  profit,  and  ultimatelj' 
whether  it  shall  or  shall  not  be  raised  at  all.  While  the  conse- 
<iuence  is  not  so  apparent,  perhaps,  in  case  of  the  grain  producer 
as  in  case  of  the  carrier,  since  the  amount  involved  in  indi- 
vidual cases  is  small,  nevertheless  the  importance  to  thecomnmn- 
ity  as  a  whole  is  equally  real.  (Questions  of  this  nature,  involv- 
ing,  as  they  do,  great  interests  to  both  parties,  and  interests  which 
mean,  not  the  loss  or  gain  of  a  given  sum  for  one  year,  hut  a 
similar  loss  or  gain  for  year  after  year,  ought  not  to  be  decided 
except  upon  some  reasonably  satisfactory  showing,  if  the  material 
for  such  showing  exists. 

The  complainants  in  this  case  apparently  rely  in  support  of 
their  claim  to  a  reduction  upon  the  proj>osition  that  the  rates 
upon  grain  are  too  high  in  comparison  with  the  rates  upon  other 
commodities;  it  is  not  charged  that  the  defen<lant  carriers  derive 
an  excessive  revenue  from  all  sources,  but  that  they  impose  an 
excessive  charge  upon  grain  as  compared  with  their  charges  upon 
other  articles  transported. 

To  ijuote  from  the  brief  tiled  by  the  complainants  in  reply  to 
those  of  the  defendants: 

''This  complaint  is  not  based  on  the  idea  that  the  railroads  are 
receiving  an  undue  compensiition  from  all  the  business  done,  hut 
that  they  have  so  adjusted  their  rates  that  an  undue  pro]K>rtion 
of  their  total  income  is  rt»ceived  from  the  trans|)ortation  of  grain, 
and  an  unjust  diMTimination  practised  against  the  grain  tratlic/' 

The  attorn(»ys  for  the  complainants  in  their  opening  argument 
develo|>ed  with  much  learning  and  al)ility  the  idea  that  trans])or- 
tation  <'liarges  were  in  the  nature  of  a  tax,  the  imposition  of  those 
charge.H  |»roj)erly  a  fun<'tion  of  the  government,  that  when  the 
government  delegated  this  duty  to  a  private  cor jK>mtion,  that  cor- 
poration must  discharge  it  under  the  same  limitations  that  the 
government  itself  would  act,  one  of  which  would  be  a  fair  a<lju6t- 
ment  i»f  this  tax  between  the  ditlerent  commodities  which  were 
compelled  to  bear  it. 

A^^l^ning,  without  deciding,  that  this  theory  of  the  complain- 
ants  i>  correct,  what    are  the    facts  presented    by  them  to  which 
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and  by  which  we  are  aeked  in  tliis  case  to  applj  it?  Tlie  only- 
fact  put  in  evidence  is  the  relative  value  of  different  articles  now 
trutisported.  It  is  shown  that  a  carload  of  corn  is  worth  ap- 
proximately $20(t;  a  carload  of  hogs  $60(1;  a  carload  of  cattle 
$1,000;  the  rates  being  19  cents  per  hundred  pounds  on  corn  and 
23i  cente  per  hundred  pounds  on  the  hogs  and  cattle.  A  carload 
of  coffee  is  shown  to  be  worth  thirty  times  as  much  as  a  carload 
of  corn,  while  the  rate  upon  the  coffee  is  only  once  and  one  half 
that  npoii  corn.  Similar  facte  are  shown  in  reference  to  beer, 
boots  and  shoes,  stoves,  and  perhaps  some  other  articles.  Noth- 
ing beyond  this  is  shown.  We  have  no  information  as  to  the 
volnrae  of  the  traffic,  nor  the  conditions  which  have  operated  to 
tix  the  rates  in  question.  We  are  simply  told,  "Here  is  the  rela- 
tive value  of  these  different  articles,  and  from  this  it  shonld  be 
-determined  that  the  present  rate  on  grain  is  in  some  cases  2,  in 
omc  cases  3,  and  in  some  cases  i  cents  too  high," 

The  mere  statement  of  this  proposition  is  its  answer.  Vaiue^ 
is  nndoubtedly  an  element  which  shonld  be  considered  in  thel 
fixing  of  rates.  It  is  often  a  most  important  element,  hut  plainly 
eaimot  be  made  an  arbitrary  standard  independent  of  all  otherj 
considerations.  This  case  certainly  shows  that  in  the  opinion  oq 
those  traffic  men  produced  as  witnesses  the  present  tariffs  do  not 
represent  an  ideal  relation  in  rates  between  different  commodities, 
and  perhaps  fairly  shows  that  if  such  ideal  relation  could  be 
obtained  the  rates  on  grain  are  too  high  as  compared  with  those 
on  some  other  commodities,  especially  manufactured  articles. 
Bnt  these  same  witnesses  all  say  that  under  the  practical  con- 
ditions which  now  exist  this  cannot  be  otherwise,  and  the  case  is 
utterly  devoid  of  anything  that  informs  us  what  the  proper  basis  for 
a  readjnstment  would  be.  It  appears,  moreover,  from  an  exami- 
nation of  rates  in  18ST,  as  compared  with  those  in  lti9S,  that  the 
relation  of  rates  between  coffee,  beer,  stoves,  and  in  fact  every 
article  referred  to  by  the  complainants  except  Kve  stock  has  been 
substantially  the  same  since  the  Act  to  Ilegnlate  Commerce  took 
effect.  During  all  this  time,  and  probably  during  a  much  longer 
time,  traffic  conditions  and  commercial  conditions  have  been 
adjusting  themselves  to  this  relation  of  rates.  Certainly  this 
relation  should  not  be  disturbed  until  some  intelligent  opinion 
can  be  formed  as  to  what  should  take  the  place  of  it.     It  is  not 
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enongh  to  know  that  the  present  conditions  are  not  ideal.     It 
must  further  appear  that  something  l)etter  is  attainable. 

It  is  apparent,  therefore,  that  we  cannot  found  any  intelligent 
judgment  in  favor  of  the  complainants  upon  the  ground  most 
urged  and  relied  upon  by  them,  namely,  that  tariffs  at  the  present 
time  are  not  properly  adjusted  between  different  conmiodities. 
One  class  of  that  testimony  has,  however,  a  bearing  which  the 
rest  apparently  does  not. 

It  appears  that  corn  raised  in  the  western  part  of  Iowa  is 
partly  devoted  to  stock-feeding  purposes,  and  partly  shipped  out 
to  eastern  markets.  The  stock  which  is  fed  in  that  section  of  the 
State  is  brought  in  there  from  elsewhere,  is  there  fed,  and,  when 
ready  for  market,  shipped  on  to  Chicago.  The  wealthier  class  of 
farmers,  for  the  most  part,  own  and  feed  this  stock.  The  small 
farmer,  or  the  renter,  is  unable  to  buy  stock,  and  is  obliged  to 
sell  his  stock  either  to  the  stock-feeder  or  the  grain-shipper. 
Whether  the  grain  shall  be  shipped  to  market  or  feil  in  the 
vicinity  of  where  it  is  raised  dejiends  in  a  measure  u}>on  the 
freight  rate  upon  the  grain  and  upon  the  live  stock.  For  this 
reason  there  ought  to  be,  to  some  extent,  a  corres|>ondence 
between  the  rates  ujmn  those  commodities,  and  a  decrease  in  the 
rate  upon  one  ought  ordinarily  to  be  accompanied  by  a  decrease 
in  the  other.  If,  now,  we  examine  the  rates  ujwn  grain  as  com- 
pare<l  with  those  u|)on  cattle  and  hogs  between  1S^7  and  1898^ 
we  find  that  corn  in  lss7  was  23  <*ent8  as  against  lt»  in  1898» 
while  the  rate  on  cattle  was  *M\  cents  in  1S87  as  against  25  in 
lsi»s,  and  that  on  hogs  4«>  cents  in  l.^sT  as  against  23^  cents  in 
l^i♦'^.  This  shows  a  much  greater  decline  in  the  rate  on  live 
stock  than  in  the  rate  on  grain.  We  are  of  the  opinion,  too,  that 
the  rate  on  live  stock  at  the  present  time  is  lower  in  pro|X)rtiou 
to  the  service  rendered  than  that  on  grain. 

The  (roniplainants  introduced  considerable  testimony  to  show 
the  <*o>t  (»f  producing  corn  and  wheat  in  northwest  Iowa,  for  the 
purpox*  of  demonstrating  that  at  the  prestMit  rate  it  was  nut 
poh>ible  for  the  farmer  in  that  section  to  embark  in  this  industry 
at  a  profit.  Very  little  has  been  said  in  n»ference  to  this  as])cct 
of  the  case  upon  the  argument,  and  probably  very  little  could  lie 
consistently  said.  If  the  farmer  cannot,  in  a  given  locality,  raise 
and  >lii|>  ))roduce  to  market  at  a  profit  U|N>n  the  existing  freight 
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rate,  tbat  is  nsnally  no  reaeon  why  the  carrier  should  be  compelled 
to  accept  less  than  a  reasonable  sum  for  its  service.  There  is. 
however,  this  aspect  of  tlie  case,  wliieh  may  be  of  some  applica- 
tion. At  the  present  time,  July,  1S99,  carriers  are  transportinsf 
Iowa  com  from  the  Mississippi  River  to  New  York,  a  distance  of 
nearly  1200  miles  for  11^  cents  per  hundred  pounds,  while  the 
sum  charged  for  transporting  the  same  corn  from  Sioux  City  to 
the  MiesiBsippi  River,  a  distance  of  500  miles,  is  15  cents.  This 
they  do  upon  the  plea  that  the  traffic  would  otherwise  he  diverted 
from  their  lines.  Now,  if  a  carrier  can  protitably  make  that  rate 
for  the  purpose  of  obtaining  traffic  in  existence  whicli  would 
otherwise  pass  over  a  competing  line,  then  it  may  profitably  under 
some  circumstances  make  a  low  rate  for  the  purpose  of  bringing 
into  existence  traffic  which  would  not  otherwise  pass  over  any 
line.  Ordinarily,  of  course,  that  is  a  question  of  expediency  for 
the  carrier. 

The  complainants  insist  that  tbe  rates  involved  discriminate 
against  the  territory  in  question  in  comparison  with  similar  rates 
from  Minneapolis  upon  the  north  and  Kansas  City  upon  the 
south.  The  defendants  answer  this  by  saying  that  while  these 
rates  are  lower  this  is  justified  by  competitive  conditions,  which 
do  not  exist  in  northwest  Iowa. 

This  is  true  so  far  as  Minneapolis  is  concerned.  Tbat  rate  of 
12^  cents  is  applicable  to  Minneapohs  alone,  and  is  granted  to  it 
in  consideration  of  the  claims  of  that  grain  markpt.  The  same 
tiling  is  liardly  true  of  Kansas  City.  The  15-CQnt  rate  from  that 
point  does  not  apply  alone  to  Kansas  City  as  a  grain  market. 
Grain  transported  from  Kansas  City  to  Chicago  does  not  ordi- 
narily go  upon  this  rate,  hut  rather  upon  the  division  of  some 
throngh  rate  from  a  point  beyond.  The  Kansas  City  rate  is 
applied  to  a  considerable  territory  upon  the  Missouri  River  north 
of  Kansas  City.  If  any  sufficient  reason  exists  why  corn  from 
that  section  should  be  transported  to  Chicago  for  15  cents  per 
hnndred  pounds,  while  corn  from  Sioux  City  pays  19  cents,  that 
fact  has  not  been  developed  upon  this  hearing.  It  is  not  enough 
for  the  defendants  to  say  in  a  case  of  this  kind  that  competition 
justifies  or  requires  the  thing  done.  Something  must  be.  known 
of  the  nature  and  extent  and  effect  of  that  competition.  By 
referring  to  the  table  on  page  la  it  will  be  seen  that  the  rates  on 
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Iiogs,  packing-)iousc  products,  boots  and  slices,  coffee,  stoves, 
beer  and  agricultural  implements  were  all  exactly  the  same  in 
lSi>8  between  Chicago  and  Sioux  City  that  they  were  between 
Chicago  and  Kansas  City.  Of  all  commodities  brought  to  our 
attention,  only  wheat,  corn  and  in  a  slight  degree  cattle  bear  a 
lower  rate  from  Kansas  City  than  from  Sioux  City.  It  should 
be  furtlier  remarked  that  since  this  case  was  submitted  the  rate 
on  grain  from  Kansas  City  to  Chicago  has  been  further  reduced 
and  stands  today,  July  1,  1899,  wheat  14  cents,  corn  12  cents, 
while  the  Sioux  City  rate  remains  the  same. 

To  the  claim  of  the  defendants  that  this  is  due  to  competition 
the  complainants  reply  that  for  the  last  ten  years  there  has  been 
an<l  is  toHJay,  properly  speaking,  no  competition  in  northwest 
Iowa,  owing  to  the  agreements  between  the  defendants  by  which 
such  competition  has  been  eliminate<l.  There  is  much  force  in 
this  contention.  These  grain  rates  were  fixed  by  agreement 
JKitween  the  different  defendants  in  ISSS,  and  have  been  main- 
tiiined  un<ler  that  and  subsequent  agreements,  with  the  exception 
of  a  short  time  in  ISOG,  down  to  the  present  time.  What  room 
is  there  for  competition  when  these  carriers  all  Jigree  upon  the 
mte  to  be  charged,  and  charge  the  rate  agreed  ujX)n  i  Undoubt- 
edly they  have  attempte<l  with  ecpial  zeal  to  maintain  rates  by 
similar  agreements  at  Kansas  ("ity  and  Minnea|>olis^  but  com- 
petitive conditions  at  those  |M)int^  have  been  such  as  to  induce 
secret  ('oneessions  from  the  published  rates,  and  the  consequent 
rate  disturbances,  with  the  result  that  l>oth  the  open  rate  and  the 
nite  in  fact  have  been  forced  down.  Without  nnich  doubt  the 
higher  nites  in  northwest  Iowa  are  due  to  the  fact  that  competi- 
tion has  been  more  eiTectivelv  restrained  in  that  territorv  than  in 
territory  which  is  here  compare<l  with  it.  What  the  result  might 
have  i»een  had  there  been  no  restraint  of  com|)etition  in  either 
s<*cti«>n,  is  entirely  j>roblematical,  if  such  a  eon<lition  of  things  is 
coneeivable. 

In  the  J'oot/  J^rodurfM  C\iMi\  4  I.  (\  C  Rep.  4s,  3  Inters.  Com. 
Kep.  1».'5,  it  was  held  that  23  cents  })er  hundred  pounds  from 
('liieago  and  2«»i  cents  }K*r  hundred  jHjunds  from  the  Mississippi 
River  to  New  York  wtis  a  reasonable  rate  on  wheat.  In  181*8 
the  pnl»lislu»d  rates  !>etween  these  points  and  New  York  were  2U 
and  2*}  eent>  respectively.     In  the  same  case  it  was  held  that  20 
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ceute  from  Chicago  aud  23  cents  from  tlie  MiBeissippi  River  were 
reftfiODftble  rates  npoQ  corn.  In  1898  the  published  rates  were 
17i  cents  and  20^  ceiit^  respectively.  Since  then  these  rates 
have  been  reduced,  aud  are  at  the  present  time,  July  1,  1899.  on 
wheat  20  cents  from  the  Mississippi  River,  17  cents  from  Chi- 
cago: on  corn  13  cents  from  the  Mississippi  River,  11  cents  from 
Chicago.  These  are  the  domestic  rates;  there  are  also  in  efEect 
proportional  export  rates  applying  to  traffic  originating  west  of 
the  Mississippi  River,  of  12  cents  upon  wheat  from  both  the 
Mississippi  River  and  Chicago  to  New  York,  and  upon  corn  11^ 
cents  from  the  Mississippi  River,  and  9J  cents  from  Chicago. 
Tliese  latter  rates  are  said  to  be  re([uired  by  temporary  exigencies 
of  competition,  and  cannot  be  called  normal;  but,  so  far  as  is 
known,  those  in  force  in  1898  are  in  no  sense  extraordinary. 

In  the  I^ood  Products  Case  it  was  farther  determined  that  a 
rat«  of  17  cents  per  hundred  pounds  upon  corn  from  tlie  Mis- 
souri River  to  Chicago  was  reasonable,  and  anything  in  excess 
unreasonable.  In  1S98  the  published  rate  from  Kansas  City  and 
points  taking  the  Kansas  City  rate  was  15  cents,  while  that  from 
Sioux  City  was  19  cents,  and  from  most  points  in  the  western 
half  of  Iowa  17  cents.  Today  the  rates  are,  as  already  stated,  14 
cents  on  wiieat  and  13  cents  on  corn  from  Kansas  City,  while 
rates  from  the  territory  in  question  remain  the  same.  Tiiat  is, 
while  a  large  portion  of  the  grain  in  this  country  is  today  moving 
under  a  better  freight  rate  thati  was  thought  reasonable  by  the 
Commission  in  1890,  the  territory  under  consideration  is  paying 
in  all  cases  to  Chicago  the  full  amount  of  that  rate,  and  in  some 
instances  an  amount  in  excess. 

It  is  also  worthy  of  note  that  when  the  Food  Products  Case 
was  decided  the  rate  on  wheat  from  Kansas  City  was  22^  cents, 
and  from  Sious  City  25  cents,  as  against  19  and  24  cents  in  1898 
and  14  and  24  cents  today.  The  rate  on  com  was  then  from 
Kansas  City  20  cents,  and  from  Sioux  City  22  cents,  as  compared 
with  15  and  19  cents  in  1898,  and  12  and  19  cents  at  the  present 
time. 

If  we  disregard  altogether  as  abnonnal  the  present  rates  from 
Kansas  City  and  from  the  Mississippi  River  east,  and  consider 
merely  those  in  effect  in  1898,  there  is  very  much  in  all  this  to 
indicate  that  the  claim  of  the  complainants  is  right,  and  that  the 
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15-cent  rate  which  was  then  in  effect  from  Kansas  Citv  should  be 
applied  to  all  Missouri  River  points.  We  hardly  think,  however, 
that  this  has  been  fairlv  made  out.  The  record  before  us  is 
barren  of  almost  every  fact  which  bears  upon  the  intellii?ent  dis- 
position of  that  question,  and  the  question  itself  is  of  too  vast 
importance  to  be  decided  without  the  fullest  ])ossible  investiga- 
tion. None  of  these  defendants  are  much  interested  in  rates  east 
of  the  Mississippi  Kiver  to  the  Atlantic  seaboard,  and  but  one  of 
them  participates  in  the  Kansas  City  rate.  They  cannot,  there- 
fore, be  said  to  be  concluded  by  those  rates. 

We  do  think,  however,  that  it  sufficiently  appears  that  certain 
rates  in  a  limited  section  of  northwest  Iowa  are  too  high,  and  of 
this  territory  Sioux  City  may  be  taken  as  a  type.  That  city  is, 
properly  speaking,  a  Missouri  River  point.  Its  distance  from 
Chicago  is  al>out  the  same  as  other  Missouri  River  ]K>ints.  It 
takes  the  Omaha  rate  upon  almost  every  other  commodity 
which  has  been  referred  to  in  this  proceeding,  and  we  think  it 
ought  to  take  the  same  grain  rate.  Without  expressing  an  opin- 
ion whether  the  Missouri  River  rate  at  Kansas  City,  Ijcavenworth, 
Atchison,  and  St.  Joseph  should  be  applied  to  points  an<l  sections 
north,  it  is  heM  that  the  17-cent  rate  on  corn  ought  to  ))e  extended 
to  Sioux  City  and  to  |H)ints  in  Iowa  u|>on  and  east  of  what  was 
fornierly  the  Sioux  City  &  St.  Paul  Uailruad,  now  a  part  of  the 
Chicago,  St.  Paul,  Miiiuea|K>lis  A:  Omaha  System,  and  that  a  cor 
res|)onding  reduction  should  he  nuide  from  some  other  (Hunts  in 
southeastern  Dakota,  and  |H)6sibly  southwestern  Minnesota. 

In  order  to  make  this  holding  in  reference  to  the  rate  uj>on 
corn  a))plic*al>le  to  the  rates  upon  wheat,  it  is  necessary  to  estab- 
lish some  nuixiiiuun  diflerenee  which  nuiy  proj>erly  exi»t  lK»tween 
tlu*  nites  upon  these  two  commo<Iities,  and  here  again  this  case  is 
without  evidence  u\xm  this  most  material  fact. 

l*revious  tt>  the  vear  \SW  it  seems  to  have  been  almost,  if  not 
ijiiite,  uiiiversiilly  the  rule  to  ehtssify  all  kinds  of  grain  alike. 
About  tlmt  time  carriers  began  to  im)H»s(>  ujhui  wheat  a  higher 
rate  than  upon  coarser  gniins,  and  the  proj>riety  of  this  wasrecog- 
nize<l  bv  the  Commission  in  the  /fW  J^rtnluvtH  CiiJ<*\  where  it 
was  saiid  that  the  nite  upon  wheat  might  t»xceed  that  U|)on  corn 
and  other  gniin  hy  not  more  than  ir»  |)er  cent.  Tpon  the  basis  of 
a  17-cent  corn  nite,  th(»  wheat  rate  would  be  about  'Ji  cents  higher^ 
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snd  lines  east  of  the  Mississippi  Kiver  seem  to  have  generally 
observed  this  difference  in  their  tariflfs  until  the  first  of  January, 
1899.  In  the  reductions  made  since  then  no  rule  is  observable. 
West  of  that  river,  at  least  from  the  territory  in  controversy,  this 
difference  is  not  the  same  in  all  cases,  as  appears  in  the  findings  of 
fact.  This  diflference  is  an  essential  part  of  the  complainants'  case, 
And  should  have  been  made  out  like  any  other  part  of  that  case. 
In  view  of  the  former  holding  of  the  Commission,  and  the  very  gen- 
eral acquiescence  of  carriers  east  of  the  Mississippi  Kiver  in  that 
holding,  we  might  with  propriety  adhere  to  the  rule  laid  down  in 
the  Food  Products  Case.  To  apply  that  rule  to  rates  in  Iowa  would, 
however,  result  either  in  sweeping  reductions  of  the  wheat  rate, 
or  corresponding  advances  in  the  corn  rate.  Neither  party  upon 
the  hearing  seems  to  have  appreciated  the  importance  of  this 
question,  and  it  does  not  seem  proper  to  take  such  radical  action 
w  ithout  further  information.  In  the  absence  of  any  proof  upon 
that  subject,  we  feel  constrained  to  take  the  relation  between 
these  two  rates  as  we  find  it.  That  relation  is  not  uniform,  but 
in  the  territory  under  consideration  the  difference  seems  to  be, 
more  frequently  than  any  other,  4  cents  per  hundred  pounds. 
That  difference  is  therefore  adopted  for  the  purpose  of  this  case, 
with  the  remark  that  no  opinion  is  thereby  expressed  upon  the 
propriety  of  tlie  same. 

The  Illinois  Central  Company  insists  that  its  financial  state- 
ment shows  that  its  rates  ought  not  to  be  reduced,  and  at  firet 
glance  the  case  of  that  company  in  this  respect  is  a  strong  one. 
For  a  period  of  five  years,  from  1893  to  1897  inclusive,  after 
satisfying  its  operating  expenses,  taxes  and  fixed  charges,  it  has 
an  average  surplus  of  only  about  $68,000  with  which  to  pay  div- 
idends upon  $10,000,000  of  stock.  A  reduction  of  2  cents  per 
hundred  pounds  upon  grain  actually  transported  by  it  from  points 
in  Iowa  during  the  same  period  would  have  reduced  the  revenues 
of  that  company  $77,000  a  year,  thus  not  only  leaving  nothing 
for  the  stockholders  over  and  above  its  fixed  charges,  but  even 
creating  a  deficit  in  those  charges  themselves. 

A  suflicient  answer  to  the  above  showing  in  the  present  case 
would  be  that  our  decision  only  applies  to  the  future,  and  that 
there  is  nothing  in  the  financial  operations  of  the  Illinois  Central 
Railroad  Company  at  the  present  time,  as  appears  from  the  find- 
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ings  of  fact,  which  would  militate  against  the  proposed  slight 
reduction  in  its  revenues.  In  view  of  the  fact  that  similar  claims 
are  frequently  made  by  carriers,  a  further  remark  may  be 
properly  vouchsafed. 

Tlie  mere  capital  account  of  a  railroad  does  not  furnish  a  con- 
elusive  basis  by  which  to  adjust  tlie  amount  of  its  earning,  for 
tlie  reason,  among  others,  tiiat  tlie  capitalization  of  the  railroads 
of  the  United  States  does  not  represent  the  actual  amount  of 
money  invested  in  the  properties,  nor  the  actual  value  of  the 
proj>ertie8  themselves  from  any  standpoint.  There  is  a  continual 
temptation  to  increase  the  liabilities  of  a  railroad  company  without 
any  corresiK)nding  increase  in  actual  value.  Whatever  of  wasteful- 
ncrts  or  mismanagement  there  may  have  been  in  the  construction  or 
antecedent  history  of  the  railroa<l,  whatever  of  jobbery  or  of 
thievery,  even,  is  apt  to  find  its  way  into  the  capital  account  until 
it  is  elimiiuited  by  some  process  of  reorganization.  In  the  reor- 
ganization itself,  the  capitalization  has  no  relation  ordinarily  to 
the  actual  value  of  the  proi)erty,  but  is  ma<le  to  depend  upon  the 
convenience  or  even  the  whim  of  those  who  manipulate  the  reorgan- 
ization scheme.  To  make  the  capital  account  of  our  railroads 
the  measure  of  their  legitimate  earnings  wouhl  place,  as  a  rule, 
the  corporation  which  has  been  honestly  managed  from  the  out- 
set under  cnorintms  disadvantages. 

The  Iowa  lines  of  the  Illinois  Centml  are  about  <»< hi  miles  in 
length,  and  of  these  32.*)  miles  are  main  line  and  275  miles  are 
branch  lines.  These  lint«  are  constructetl  through  a  prairie 
country  which  <>tTcrs  no  serious  engineering  obstacles,  and  can 
have  entaih'd  m*  unusual  expense  in  construction.  There  are 
within  the  limits  of  the  State  no  very  expensive  tenninala 
to  acquire  or  maintain.  For  the  five  years  from  1S*.*3  to 
ls*»7  inclusive,  these  lines  earned  (»n  the  average  Jf730,tMM»  per 
year  net,  which  is  4  |ht  cent  on  >^3n,(»on  j)cr  mile.  In  the  year 
ending  .lune  .*{n,  ry>8,  the  same  lines  earned  4  i>er  cent  on  about 
§43,nnn  per  mile.  When  it  is  rememlH>re<l  that  of  the  entire 
mileage  almost  t>ne  half  (Consists  of  branch  lines,  it  is  reasonably 
certain  that  this  projKTty  earned  during  the  live  years  alK)ve 
referred  t<»,  which  were  among  the  most  disastrous  in  the  railroad 
history  of  this  country,  4  per  cent  ujxin  m<»re  than  enough  to 
reproduce  the  proi)erty  itself,  and  that  in  the  year  181>S,  with  its 
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returning  prosperity,  it  paid  extravagant  rates  of  interest  upon 
its  funded  debt,  and  a  dividend  of  3  per  cent  upon  its  entire 
capital  stock. 

Without  deciding  just  what  effect  should  be  given  to  this 
showing,  if  it  were  really  necessary  to  consider  it  at  all,  this  may 
be  said,  that  a  statement  like  that  of  the  Illinois  Central,  to  be  in 
any  way  conclusive,  must  also  give,  in  addition  to  its  fixed 
charges  and  capital  account,  the  history  of  that  capital  account, 
the  value  of  the  stock  and  various  securities  involved,  as  well  as 
the  actual  cost  and  value  of  the  property  itself. 

Our  conclusion  upon  this  branch  of  the  case  is  that  the  rate 
upon  wheat  ought  not  to  exceed  that  upon  corn  by  more  than  4 
cents  per  hundred  pounds,  and  that  the  rate  upon  corn  and  other 
grain  than  wheat  to  Chicago  from  all  points  in  Iowa  east  of  the 
Missouri  River  as  far  north  as  Sioux  City,  and  from  Sioux  City 
and  points  upon  and  east  of  the  line  of  what  was  formerly  the 
Sionx  City  &  St.  Paul  Railroad,  should  not  exceed  17  cents  per 
10<»  pounds,  and  that  the  rates  from  other  stations  in  Iowa  west 
of  the  line  of  said  railroad  and  in  southeastern  Dakota  should  be 
readjusted  in  the  same  proportion. 

No  order  to  cease  and  desist  from  the  present  rates  will  be 
made  at  this  time,  but  if  the  carriers  do  not  readjust  their  rates 
in  accordance  with  these  recommendations,  further  proceedings 
may  be  had. 

Certain  parties  filed  intervening  petitions  in  this  case,  asking 
as  reparation  the  difference  between  the  rate  actually  paid  by 
them  and  what  would  have  been  a  reasonable  rate.  The  rate 
paid  by  such  parties  was  usually  19  cents  from  stations  to  which 
we  now  hold  the  17-cent  rate  should  be  applied. 

In  order  to  grant  such  reparation  it  must  be  found  that  the 
rate  was  unreasonable  at  the  time  it  was  paid.  This  can  hardly 
be  done.  These  rates  are  not  an  advance  over  previous  rates. 
Upon  the  contrary,  the  present  tariffs  are  a  substantial  reduction 
from  those  in  force  before  1896.  There  is  nothing  unconscion- 
able about  the  rates.  The  carriers  may  very  well  be  sincere  in 
their  professed  belief  that  the  present  tariffs  are  not  too  high. 
The  case  as  presented  by  the  complainants  is  by  no  means  a 
clear  one,  and  some  of  the  facts  upon  which  it  is  decided 
apply  to  the  present,  and  not  to  the  past.     We  should  hardly 
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be  warranted  upon  this  record  in  holding  that  this  19-ccnt  com 
rate  was  unreasonable  when  put  into  effect  Novenil>er  2,  181H>, 
an<l  in  determining  when,  under  changing  conditions,  it  became 
unreasonable,  we  are  satisfied  that  it  will  be  fairer  to  all  parties 
to  api>ly  the  projwsed  reduction  to  the  future  only.  The  claims 
for  reparation  are  denietl. 

Tlie  original  i)etition  will  be  retained  for  further  proceedings 
in  accordance  with  the  views  alx>ve  expresse<l.  The  intervening 
petitions  are  dismissed. 
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In  the  Matter  of  EXPORT  RATES  from  POINTS  EAST 
AND  WEST  OF  THE  MISSISSIPPI  KIVER. 


It  Is  □either  soiiad  in  pnQciple  Qor  equitable  m  practice  for  rallwnf  lines 
lo  create  arllficlal  differences  iu  market  cooditions  by  an  arbitrary  differ- 
eatial  in  rates  whereby  tbe  product  uf  one  section  of  the  country  is  assigned 
In  one  market  nod  ibe  product  of  auotber  section  of  the  country  to  anottier 
mnrket. 

In  1898  defendants'  rales  to  New  York  on  export  corn  were  19  cents  per 
hundred  pounds  from  Peoria  ami  17^  cents  from  Chicago:  and  from  the 
Hissisflppi  River  tbe  ITi-cent  Cliica^o  rule  applied  as  a  proportional  ralo 
on  export  corn  coming  from  west  of  that  river.  In  January  and  February, 
1899.  Ilie  proportioDftl  rate  from  tbe  river  was  made  18}  cents,  a  reduction 
of  4  cents,  the  Chicago  rate  was  made  1G  ccota,  and  the  Peoria  rate  17} 
ceiits,  a  reduction  of  \i  cents.  This  rate  from  the  river  had  always  been 
hightr,  or  at  least  no  lower,  than  the  rate  from  Chicago.  Higher  rates  are 
In  eSect  on  export  corn  orlginatlDg  at  tbe  river  crossings,  and  local  and 
proporliona]  rales  considerably  above  the  proportional  export  rale  are  also 
in  force  from  river  points  on  domestic  shipments.  Under  former  rates 
Illinois  corn  went  forward  freely  for  export  Ihrough  Atlantic  ports,  but 
under  present  rales  it  is  stored  in  elevators  or  cribbed  upon  the  farms, 
while  Iowa  corn  moves  In  large  QuanlUles  across  Illinois  farms  and  through 
Illinois  markets  on  its  way  to  the  seaboard  and  foreign  points.  Large 
quantities  of  corn  are  held  in  sliire  at  Chicago  and  Peoria.  Through  rales 
lo  the  Atlantic  seaboard  apply  from  h  Urge  number  of  points  in  Illinois, 
but  from  numerous  olber  localities  in  Ihal  Stale  the  corn  must  be  shipped 
under  local  rales  to  and  from  points  like  Chicago  and  Peoria.  Some  of 
these  Ihrough  rates  and  many  of  the  corobinaliou  rales  are  higher  than 
throui;b  or  combination  rates  on  export  corn  from  points  In  Iowa.  Fads 
relating  lo  compelUion  of  routes  leading  lo  Gulf  ports  and  to  application 
of  "  transil  rates"  on  export  corn  are  staled. 
Beld  (1)  That  through  or  total  combination  tariff  rates  on  export  corn  from 
points  in  Illinois,  which  are  higher  than  Ibe  Ihrough  or  combination  rate 
on  corn  from  any  point  iu  Iowa,  are  unlawful  under  section  3  of  the  Act 
to  Regulate  Commerce.  (2)  That  the  evidence  is  not  sufficient  to  enable 
tbe  Commission  to  determine  what.  If  any,  olher  correction  should  be 
made  in  tbe  present  rate  relations,  and  that  the  Boards  of  Trade  of  Chicago 
and  Peoria,  complainants  herein,  have  leave  to  apply  for  further  hearing 
in  regard  to  the  effect  of  tbo  changes  made  by  defendants  in  tbe  general 
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The  proprlelj  of  prewnt  ralea  in  force  on  Iowa  eiport  com  U  not  conaid- 
ered:  and  no  opiDlon  la  expressed  coocemlDg  the  tefralilf  of  the  "  Iraotlt 
lysiem  "  u  allowed  at  Hlnl«alpp[  River  crouingit,  Peoria  aud  Chicago, 
nor  at  lo  whether  the  ilaltite  aancllona  a  ijsiem  of  local  and  proporUoDal 
rale*  on  domeitic  and  espnrt  ihipmenls  from  the  MisatBKippl  ItWer.  which 
reiulta  in  four  dlflereDt  rales  on  com  from  the  eSJit  tiaalt  of  that  riier  lu 
the  Atlantic  *eaboard. 

Wheo  rates  eatabliihed  la  apply  between  polota  wllhlo  a  ilogie  Slale  ire 
applied  aa  part  of  combioatiOD  rates  ou  transport ai  inn  between  dillcren 
SUlea,  lucb  Stftle  rales,  as  well  aa  Ihe  Inienuie  rales  with  which  tbejr  are 
combined,  must  be  publiRbed  at  aiatlons  and  Bled  with  the  Commiasloa  •• 
provided  In  section  0  of  ibc  Act  U>  RegulaW  Commerce, 


Report  ash  Opinios  of  the  CoHuiseiuN. 


he  1 

oil  J 


Calhoun,  Com 

Thia  proceeding  was  inatituted   bv  an  order  entered   by  the 
<;oiDini8Bion  on   February  27.  ISUit,  and  ba^ed  upon  certain  re«o- 
Intioue  adopted  by  the  Board  of  Trade  of  th«  City  of  Chica^  on 
Fubraary  24,  wiiidi  it  filed  with  the  Commiaaion  aa  in  tho  natui 
of  K  complaint  and  which  are  recited   by  tli«  Comtmaaion  in 
order.     The  substance  of  tlie  complaint  is  as  followa ; 

That  tliroD^h  a  lon^  aeriea  of  years  ChicaKo  haa  been  made  tlio 
baaing  point  for  determining  eaatbonnd  export  rates  on  grain, 
and  Mississippi  River  points  have  taken  a  rate  etpml  to  116  per 
cent  of  the  Chicago  ratt,  but  the  carriers  Itave  lately  put  in  force 
a  rute  of  13|  cuiita  fn>m  tlie  Uiaaisaippi  River  to  apply  on  com 
originating  west  of  that  river  and  carried  to  New  York  for  ex- 
port, and  liave  at  the  Mime  time  held  tho  rate  from  Chicago  at 
16  ceiit«  per  liXt  |koiindii;  that  thia  resnlt«  in  higher  pricoatoUie 
fanner  of  oorn  in  Iowa,  Xebraaka  and  other  etatea  west  of  tlie 
Mississippi  tliau  Utoee  obtainable  by  the  farmer  of  com  in  llli* 
noia,  and  in  aii  enonnons  movement  of  com  from  territory  wegt 
of  the  Miaaissippi  and  almoat  complete  stagnation  of  the  oorn 
hnainosa  in  Illinuia;  that  from  varioua  points  id  Iowa  the  throngh 
rates  on  com  to  New  York  for  export  are  Ivaa  than  through  ratM 
in  force  from  poinu  in  Illinois;  that  the  13^  cent  com  rate  ia 
claimed  by  the  carriers  to  have  been  made  to  meet  tlie  competi- 
tion of  routes  to  the  Golf  of  Mexioo,  but  sucli  comj>etition  opei^ 
atcs  as  severelr  in  Illinois  aa  tti  any  State  in  the  great  com  belt ; 
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that  the  lUiDois  Ceutral  makes  a  rate  to  New  Orleans  which 
takes  all  com  for  Bliipment  on  its  line  to  New  Orleans  from 
within  40  miles  of  Chicago,  and  corn  along  that  line  is  worth  two 
or  tliree  cents  per  bushel  more  than  corn  on  any  of  the  intersect- 
ing east  and  west  lines ;  that  under  these  export  rates  the  corn 
grown  in  Illinois,  the  Illinois  farmer,  and  the  dealer  in  lUinoia 
com  are  subjected  to  unjnst  discrimination  and  undue  and  unrea- 
sonable disadvantage. 

The  Commissiou  further  stated  in  its  order  instituting  the 
investigation  that  examination  of  the  complaint  in  connection 
with  the  rate  schedules  on  file  disclosed  similar  adjustments  of 
corn  rates  for  export  to  all  tlie  various  North  Atlantic  ports,  and 
that  violations  of  sections  one,  two,  three,  four  and  six  were  indi- 
cated and  might  actually  result  from  the  rates  in  question.  It 
wafl  thereupon  directed  that  the  following  named  carriers  engaged 
in  transportation  between  the  Mississippi  River  and  Nortli  Atlan- 
tic seaports  should  file  answer  with  and  appear  before  the  Com- 
miseion  on  March  &,  1S99,  at  Chicago,  and  be  tlien  and  there 
prepared  for  investigation,  defense  and  final  liearing  ;  Baltimore 
&  Ohio  Railroad  Company,  and  John  K.  Cowen  and  Oscar  G- 
Murray,  Receivers  thereof;  Boston  &  Albany  Railroad  Com- 
pany; Boston  &  Maine  Railroad  Company;  Canadian  Pacific  Rail- 
way Company;  Central  Railroad  Company  of  New  Jersey;  Central 
Vermont  Railroad  Company,  and  E.  C.  Smith  and  Charles  M. 
Hays,  Receivers  thereof;  Chesapeake  &  Ohio  Railway  Company; 
Oiieago  &  Erie  Railroad  Company;  Chicago  &  Grand  Trunk 
Railway  Company;  Cincinnati,  Hamilton  &  Dayton  Railway 
Company;  Delaware,  Lackawanna  &  Western  Railroad  Company; 
Erie  Railroad  Company;  Fitchburg  Railroad  Company;  Grand 
Trunk  Railway  Company;  Lake  Shore  &  Michigan  Southern 
Railway  Company;  Lehigh  Valley  Railroad  Company;  Michigan 
Central  Railroad  Company;  New  York  Central  &  Hudson  River 
Railroad  Company;  New  York,  Chicago  &  St.  Louis  Railroad 
Company;  New  York,  Ontario  &  Western  Railway  Company; 
New  York,  New  Haven  &  Hartfoi-d  Railroad  Company;  Norfolk 
&  Western  Railway  Company;  Pennsylvania  Company;  Pennsyl- 
vania Railroad  Company;  Philadelphia  &  Reading  Railway  Com- 
pany; Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany; Atchison,  Topeka  &  Santa  Fe  Railway  Company;  Baltimore 


i 


1S8  INTERST4TE   COMMERCE    REPORTS. 

&  Ohio  Sonthwestem  Railway  Company,  and  Judsoti  Harmon 
and  Joeepli  Robinson,  Receivera  thereof;  Cliicago  Great  Weetern 
Railway  Company;  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company;  Chicago,  Burlington  &  Quiney  Railroad  Company; 
Chicago,  Rock  Island  &  Pacitic  Railway  Company;  C'hic-ago  is 
Northwestern  Railway  Company;  Chicago  &  Alton  Itailroad 
Company;  Chicago,  Peoria  &  St,  I.o[iiB  Railroad  Company,  and 
Charles  E.  Kimball  and  Samuel  P.  Wheeler,  Receivers  thereof: 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  liailway  Company; 
lUinoiB  Central  Railroad  Company;  Iowa  Central  Railway  C«ni- 
pany;  Louisville  &  Naehville  Railroad  Company;  I^uisville, 
Evaneville  &  St.  Louis  Consolidated  Railroad  Company,  and 
George  T.  Jarvis,  Receiver  thereof;  Rock  Island  &  Peoria  Rail- 
way Company;  St.  Txiuis,  Peoria  &  Northern  Railway  Company; 
Toledo,  Peoria  &  Western  Railway  Comjiany;  Toledo,  St.  Louis 
&  Kansas  City  Railroad  Company,  and  Samuel  Hunt,  Receiver 
tliereof;  Terre  Haute  &  Indianapolis  Itailroad  Comi>aiiy,  and 
T.  T.  Malott,  Receiver  thereof;  Wabash  ICuilroad  Company. 

The  date  of  hearing  in  Chicago  was  afterwards  changed  to 
March  13,  and  the  inqoiry  was  held  on  that  and  the  suceeeding 
day.  The  complainant,  the  Chicago  Board  of  Trade,  and  noarly 
all  of  Uie  respondent  carriers  were  repnweiited  at  the  hearing. 
A  committee  of  the  Board  of  Trade  of  Peoria,  III.,  ap^iearud  in 
support  of  the  complaint  and  took  part  in  the  proceedings. 

The  complaint  also  contained  an  allegation  of  diACrimination 
in  export  rates  on  flonr  from  Ciiicago  and  points  west  of  the 
Mississippi  River,  but  lliis  was  not  pressed,  and  was  in  fact  hardly 
referred  to.  at  the  hearing. 

The  answers  tiled  by  the  defendants  denied  that  the  rates  in 
question  wore  in  violation  of  tlie  Act  to  Regulate  Commerce. 
Some  of  these  answers  stateil  that  the  rates  were  ma^ie  by  other 
lines  in  other  territory  and  were  simply  participated  in  by  them 
as  matter  of  necessity.  Other  of  the  answers  professed  to  state 
the  reasons  why  the  rates  wcru  made,  and  those  reasons  so  far  as 
given  wero  that  the  low  rate  was  necessary  in  order  to  meet  com- 
petition by  way  of  exjxirt  rout«t!  through  the  Oulf  port«. 

The  essential  poinu  devfllo[)ed  at  the  bearing  were  as  follows : 

1.  Itates  from  points  in  the  States  of  Ohio,  Indiana  ant]  Illi- 
nois to  the  Atlantic  seal>oard  are  for  the  most  i>art  certain  j>er- 
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centages  of  the  rate  from  Chicago  to  New  York.  Thus,  the  rate 
from  Columbns,  Ohio,  is  78  per  cent ;  from  Indianapolis,  Indiana, 
93  per  cent;  from  Peoria,  Illinois,  110  per  cent  of  the  Chicago 
rate.  The  Mississippi  Eiver  from  East  St.  Louis  to  East  Dn- 
bnque  is  generally  treated  as  a  base  line  for  making  rates  from 
points  west  to  points  east  like  New  York,  the  entire  rate  being 
determined  bj  adding  the  local  rate  to  the  river  to  a  throngh  rata 
from  the  river  to  the  eastern  destination.  This  rate  from  the 
river  has  usually  been  determined  by  the  Chicago  rate  and  has 
been  116  per  cent  of  that  rate.  Corn  grown  in  States  west  of 
the  Mississippi  River,  like  Iowa  or  Nebraska,  has  paid  the  local 
rat©  up  to  the  Mississippi  River  and  gone  forward  from  there  at 
sobslantially  116  per  cent  of  the  Chicago  rate.  At  times,  how- 
ever, the  rate  from  the  Mississippi  River  when  applied  to  corn 
which  had  already  paid  the  rate  up  to  that  river  has  been  less 
than  116  per  cent  of  the  Chicago  rate.  During  the  year  1898  the 
rate  from  Chicago  on  both  domestic  and  export  corn  was  17^ 
cents  and  the  proportional  rate  from  the  Mississippi  River  on  ex- 
port com  from  west  of  that  river  was  also  17^  cents.  The  local 
rates  from  the  river  were  the  usual  percentages  higher  than  the 
Chicago  rate.  No  proportional  rate  had,  however,  ever  been  ap- 
plied to  the  Iowa  com,  which  was  less  than  the  Chicago  rate  at 
the  same  time. 

During  the  month  of  January,  1899,  there  was  in  effect  a  pro- 
portional rate  of  15  cents  from  the  Mississippi  River  to  New 
York  for  export,  applicable  to  corn  originating  west  of  the  Mis- 
souri River.  At  that  time,  under  the  operation  of  the  port  dif- 
ferentials, Philadelphia  took  a  rate  2  cents  below  New  York; 
Baltimore,  Norfolk  and  Newport  News,  3  cents  below  New 
York ;  so  that  the  proportional  rate  last  above  referred  to 
was  from  the  Mississippi  River  to  New  York,  15  cents;  to 
Philadelphia,  13  cents;  to  Baltimore,  Norfolk  and  Newport 
News,  12  cents.  On  February  1,  these  differentials  at  the  Atlan- 
tic ports  were  reduced  one-half  in  all  cases,  and  this  reduction 
was  effected  by  reducing  the  New  York  and  Philadelphia  rate,  so 
that  the  rates  were,  from  the  Mississippi  River  to  Baltimore, 
Norfolk  and  Newport  News,  12  cents;  to  Philadelphia.  12J 
cents;  to  New  York,  13J  cents.  At  the  same  time,  this  propor- 
tional rate  which  had  previously  been   applicable  only  to  corn 
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originating  west  of  the  Mieeouri  River  was  also  made  applicable 
to  com  originating  west  of  the  Mississippi  River,  The  rat«  from 
the  Mississippi  River  on  export  corn  comiug  from  westerit  point*. 
of  origin  and  shipped  through  to  the  seaboard  is  therefore 
2^  cents  less  to  New  York  and  other  Xortli  Atlantic  ports  limn 
the  rate  from  Chicago,  instead  of  being  eqiml  to  the  Chicago 
rate,  or  116  per  cent  of  that  nite  According  to  the  usual  adjust- 
ment. 

It  shonld  be  noticed  first  tltat  the  rates  in  (]aestion  apply  otilv- 
to  export  traftie.  The  rates  upon  domestic  traffic — that  is,  npou 
corn  which  is  shipped  locally  to  tlie  Atlantic  seatjoard — ara  the 
same  as  hitherto,  namelj,  from  Cliioago  to  New  York  17J  cents  ; 
from  Mississippi  River  crossings  to  New  York  20icents  (.on  corn 
originating  west),  and  from  Peoria  to  New  York  19  centa.  The 
rates  for  local  shipments  from  points  on  tlie  east  bank  of  the 
Mississippi  vary  from  2UJ  cents  at  East  St.  Louis  to  2+4  cents  at 
liock  Island.  Ku  through  rates  to  the  seaboard  arc  in  ullcrt  on 
corn  shipments  originating  at  the  following  Mississippi  liiver 
points:  Kast  Clinton,  i>avainia  and  East  Dubn(|ue,  III.,  and  such 
shipments  are  understood  to  take  the  local  rate  to  Chicago  added 
to  the  rate  e:ist  from  Chicago. 

The  13j-cent  rate  is  a  proportional  rate  which  can  only  bo  ap- 
plied to  export  corn  that  has  already  jjaid  the  rate  up  to  the  Mis- 
sissippi Uivor.  The  export  rate  from  Chicago  is  1(3  cunts;  from 
East  8t.  Louis  19  cents.  Coni  grown  upon  the  bank  of  the  Mis- 
sissippi River  or  corn  stored  in  elevators  npon  the  east  liank  of 
the  Mi^iitbippi  River,  as  at  East  8t.  l^ouis.  cannot,  under  the 
tariffs,  be  moved  for  export  except  upon  the  H*-cent  rate.  The 
export  rates  on  corn  shipped  locally  from  Mississippi  crossings 
north  of  East  St.  Ix>uis  are  somewhat  higher  than  from  East  St. 
Louis;  thus,  from  East  llannibal  the  rale  is  an  conts  and  from 
Kuck  Island,  111.,  '23  cents.  From  some  of  the  crossings  tiu 
tliruiigh  ex  port  rates  on  shipments  originating  thore  are  published, 
and  such  shipments  are  understood  to  take  ruteM  t»  and  from 
Chicago.  It  is  only  wlien  Uic  corn  originates  at  f^ine  point  weat 
of  the  Mississippi  and  has  paid  the  rate  n|)  tt^  that  river  that  it 
can  gt>  upon  a  through  bill  for  export  at  a  l3j-oent  rate  from  the 
east  bank  of  the  Misaiasippi  Uiver  East  Ht,  Louis  tu  East  Dn- 
bnqne,  inclusive. 
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2.  It  has  been  already  said  that  the  rates  on  corn  from  varions 
points  in  Illinois  to  the  seaboard  are  a  percentatfe  of  the  Chicago 
rate.  Com  shipped  from  these  various  points  may  pass  through 
Chicago  at  the  percentage  rate.  Take  a  100  per  cent  point,  that 
is,  a  point  from  which  the  rate  is  the  same  as  from  Cliicago. 
Com  shipped  therefrom  may  be  rented  throngh  Chicago.  In 
this  event  it  has  the  privilege,  usually  without  extra  charge,  of 
remaining  tiiree  days  in  that  city  for  the  purpose  of  sale  and  in- 
epectioQ.  This  is  called  the  "transit  privilege."  The  com  is 
shipped  to  Chicago  on  a  local  bill  of  lading  and  at  the  local  rate, 
but  the  holder  of  that  bill  of  lading  may  at  any  time  within  the 
three  days  apply  for  a  through  bill  of  lading  from  the  point  of 
origin  to  any  eastern  destination  which  may  be  desired.  In  that 
event  the  originating  road  receives  for  its  service  in  transporting 
the  corn  to  Chicago,  not  the  local  rate,  which  may  be  5  cents,  but 
ft  divi^on  of  the  through  rate,  which  may  be  3  cents ;  the  carrier 
from  Chicago  east  obtaining  for  its  service  the  balance  of  the  16- 
cent  rate,  or  13  cents.  It  is  evident  that  under  this  transit  privi- 
lege the  rate  actually  paid  from  Chicago  to  New  York  upon  that 
com  is  about  13  cents  instead  of  the  published  Chicago  rate  of  16 
cents.  The  export  rate  of  13i  cents  on  west  of  the  Mississippi 
com  is  divided  through  Chicago  on  the  basis  of  2.1  cents  west 
and  11.4  cents  east  of  Chicago,  and  through  Peoria,  1.8  cents 
west  and  11.7  cents  east  of  Peoria. 

The  testimony  showed  that  practically  all  grain  shipped  out 
from  Chicago  went,  as  above  indicated,  upon  the  balance  of  a 
throngh  rate  from  the  originating  point  and  that  no  grain  from 
Chicago  paid  the  published  rate  from  Chicago  as  matter  of  fact. 
A  through  bill  of  lading  is  available  to  send  forward  not  merely 
the  identical  ear  in  question  (tiie  grain  is,  in  fact,  almost  always 
transferred  to  an  eastern  car  at  Chicago  even  thongii  the  same 
grain  goes  forward),  but  any  other  equal  amount  of  corn  may  be 
substituted  and  sent  forward  upon  the  through  bill.  Manifestly, 
therefore,  as  long  as  the  movement  of  corn  into  Chicago  equals  or 
exceeds  the  movement  of  corn  out  of  Chicago  there  will  be 
enough  through  bills  to  accommodate  the  outward  movement. 
Now,  daring  all  seasons  of  tlie  year,  under  anything  Hke  normal 
conditions,  the  movement  of  grain  into  that  city  enormously 
exceeds  its  movement  out.     There  is,  to  begin  with,  a  very  large 
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IochI  coiisUDiptioD  of  corn  at  Cliicago,  but  what  is  of  much  greater 
coneequencG,  the  bulk  of  grain  which  is  shipped  from  Cliicajro 
goes  not  by  rail,  but  by  water.  In  the  year  1898  about  117,- 
000,000  bnehels  of  corn  passed  through  Chicago,  and  of  thia 
97,000,000  buehela  went  out  by  water.  Tiie  rate  at  which  this 
grwn  movee  is  the  local  rate  iuto  Chicago  and  the  water  nita  uut 
of  Chicago,  which  is  considerably  lower  to  the  Atlantic  seaboard, 
whether  it  goes  lake  and  canal  or  lake  and  rail,  than  the  all-rail 
rate.  During  the  winter  mouths  large  quantities  of  com  are 
accnniulated  in  the  elevators  at  Chicago  awaiting  the  o|]ening  of 
navigation  in  the  spring,  so  that  during  the  winter  as  well  a« 
during  the  period  of  navigation  the  movement  of  corn  into  that 
market  is  much  greater  than  its  movement  ont.  Com  on  store  in 
Chicago  during  the  month  of  February  this  year  was  estimated 
at  from  15,000,000  to  20,000,000  bushels,  but  this  did  not  e\ra:cd, 
if  it  equaled,  the  amount  in  stock  last  year. 

Peoria  claims  that  the  transit  privilege  above  described  and 
the  shipping  facilities  enjoyed  by  Chicago  do  not  in  practice  ap- 
ply to  Peoria  to  the  same  extent.  Peoria  is  located  in  the  great 
corn  belt  of  Illinois.  By  reason  of  the  location  at  this  point  of 
ft  number  of  distilleries  and  glucose  works  a  local  market  is  fur- 
nished for  a  daily  consumption  of  a  great  amount  of  gnin,  rang* 
ing  from  tifty  thousand  to  sixty  thousand  huslieU  jier  day.  This 
local  market  tends  to  draw  grain  from  the  adjoining  part  of  the 
State,  and  makos  Peoria  one  of  the  largo  centers  of  the  world 
for  the  accumulation  and  distribution  of  grain.  During  the  year 
1898  tborv  was  handled  at  this  place  4H,umi,i>ifii  bnshcU  of  grain, 
in  and  out.  The  hicul  demand  is  not  enough  to  absorb  Utv  sup- 
ply of  corn  that  naturally  gravitates  to  this  point,  and  the  result 
ill  Uiere  is  generally  more  or  less  of  a  surplus  in  store  which  ma«t 
find  a  market  elsewhorc.  There  arc  now  in  store  some  8iHi,uOO 
bushels  for  which  pbipment  is  desired.  The  uviduuco  also  shows 
that  most  of  this  corn  origiiiHted  in  a  territory*  immediately  sms 
ronuding  Puuriii,  and  is  what  may  he  termed  Illinois  com.  All 
of  it  [taid  a  \oc»i  rate  into  Peoria,  and  to  ship  it  ont  fur  export  it 
niQst  pay  a  rate  equal  to  110  per  cent  of  tlie  lO-cunt  Cliicago 
rate,  or  I7i  cenU  to  New  York,  16^  oenU  to  Philadelphia,  16 
cunts  lo  Ilallimore.  The  evidence  further  shows  tliat  the  "  tran- 
sit" privilege  used  in  Chicago  is  also  extended  to  Peoria,  but  U 
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not  available  to  the  latter  in  any  considerable  degree.  That  is  to 
aij,  if  a  car  of  corn  came  to  Peoria  from  some  point  in  Illinois 
whicJi  bad  a  through  rate  to  the  seaboard,  this  corn  wonid  pay 
the  local  rate  into  Peoria;  it  mij^ht  be  held  for  three  days,  to  be 
iiiBpectcd.  graded,  and  sold,  and  could  then  be  forwarded  to  the 
seaboard  on  the  balance  of  the  tbrongh  rate  from  the  point  of 
origin.  JJut  tlie  evidence  shows  that  some  of  the  corn  aecnmu- 
lated  at  Peona  came  from  stations  on  lines  of  railway  leading 
into  Peoria  from  which  no  througli  rates  were  qnoted,  and  all  of 
tlie  com  has  been  accumulated  from  time  to  time  during  the  past 
fall  and  winter,  and  has  been  in  store  for  a  ]3eriod  much  beyond 
that  allowed  under  the  "  transit  privilege ; "  it  has  become  in 
every  sense  local  corn  as  distinguished  from  througli  shipments. 
Under  tlie  rule  upon  which  tlie  transit  privilege  is  based,  as  stated 
ill  the  evidence,  the  corn  now  in  the  Peoria  elevators  must  go  to 
the  seaboard,  if  it  goes  at  all.  upon  the  local  rate.  The  evidence 
shows  there  is  stored  in  Cbicago  a  great  quantity  of  corn  that  has 
been  accumiiiated  in  tlie  same  way  as  that  in  Peoria,  but  the  evi- 
dence also  shows  that  much  of  this  corn  was  stored  without  any 
intention  of  using  the  all-rail  linea  for  its  transportation  eastward. 
It  was  stored,  and  is  being  held,  for  the  opening  of  lake  naviga- 
tion. This  grain  jiaid  a  local  rai!  rate  into  Chicago  and  will  pay 
the  water  rate  out.  There  is  no  such  prospective  relief  for  the 
Peoria  shipper.  His  gi'ain  paid  a  local  rail  rate  into  Peoria  and 
must  pay  tlie  local  rail  rate  out.  He  cannot  avail  himself  of  the 
transit  privilege  as  to  the  corn  now  on  hand,  and  he  has  no 
water  routes  for  the  opening  of  which  he  can  wait. 

As  heretofore  stated,  under  the  export  rate  applied  to  trans- 
Mississippi  corn,  a  car  of  corn  may  be  routed  through  Peoria  to 
the  seaboard,  and  he  carried  forward  from  Peoria  on  a  division 
of  the  IS^-cent  rate,  amounting  to  11.7  cents,  while  for  corn 
loaded  out  of  a  Peoria  elevator  and  shipped  over  the  same  line 
of  railroad  and  to  the  same  seaport  a  rate' of  IT-J  cents  will  be 
charged. 

The  tariffs  provide  that  the  13^  cent  proportional  rate  from  the 
Mississippi  shall  only  apply  to  through  shipments  upon  through 
bills  of  lading  from  point  of  origin  to  destination.  Such  does  not 
eeem,  however,  to  be  the  practical  application  of  that  rate.  It 
appears  from  the  testimony  that,  in  the  case  of  the  Milwaukee 
8  Iktkbb.  Com.  13 
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road  certainly,  tlie  ^rain  is  shipped  upon  a  local  bill  of  ladinj; 
to  the  Mieaiosippi  liiver.  At  the  Mi^issippi  River  it  takes 
through  bill  of  lading  to  New  York,  The  grain  is  Bometiram 
transferred  at  the  Mississippi  liiver  and  sometimes  transferred 
some  point  beyond,  like  Joliet,  Peoria  or  Chicago,  from  the  weet- 
orn  to  the  eastern  car.  Snch  grain  enjoys  the  transit  privilegu 
above  detailed,  and  tliat  privilege  may  be  exercised  either  at 
Chicago,  at  Peoria,  or  any  Mississippi  River  crossing.  The  tes- 
timony does  not  disclose  that  any  point  upon  the  Mississippi  Rirer 
at  which  the  proportional  rate  applies  enjoys  this  transit  right  to 
any  greater  or  different  oittent  than  at  Peoria  or  Chiowjo.  The 
TmtKc  Manager  of  the  Milwaukee  road  testified  that  if  grain 
were  shipjied  from  an  Iowa  jraint  to  Chica}!;n  and  wero  afterwards 
sent  on  for  export  within  three  days  it  wonid  i>e  given  tlie  bene- 
tit  of  the  through  export  rate  from  the  Iowa  point.  It  doos  not 
appear  that  the  putting  in  of  this  new  rate  on  Fubruary  1st  has 
in  any  way  ciianged  the  method  of  handling  grain  which  cxi^letl 
before.  Nor  does  it  ap|)ear  that  Iowa  grain  is  bandied  any  differ- 
ently under  the  present  tariff  than  it  had  l>een  nnder  former  tar- 
iffs. Ijirge  quantities  of  it  are  taken  through  Chicago,  some  of 
it  throngb  Peoria,  and  the  balance  through  otlier  points,  h  is 
necessary  that  corn  shonld  be  brought  together  to  a  d^ree  at 
least  at  some  point  whore  it  can  be  inspected  and  graded. 

•'1.  It  is  claimed  that  tlie  13|  cent  rat«  sppUud  to  Iowa  com  ia 
not  unjustly  low  in  compiirisoii  with  the  export  rate  on  Illinois 
corn  ;  that  the  lowu  corn  pays  local  nit««  to  the  river  averaging 
about  U  cenu,  and  this  added  to  the  l.l^  cent  rate  niakc»  a  total 
rate  from  the  [>oint  of  origin  to  the  seaboard  of  'Ji^  centa,  whilv 
the  com  at  I'ooria  paid  a  local  rate  into  that  city  of  tlirce  to  five 
cents  and  can  bo  Bhipi»od  to  the  sealioard  for  ITj  cents,  or  a  total 
rate  of  2(1^  to  'Hi  cents.  In  the  territory  from  whidi  thi»  Iowa 
exptjrt  corn  originnteo  the  local  rate  is  lower  as  you  approach  the 
river,  an<i  the  34^  cent  rate  above  mentioneil  is  proliably  among 
the  highest  of  tlic  throngb  rates  actually  Dscd  on  such  traffic. 
Combinations  of  rates  can  be  made  from  many  points  oast  of  Dim 
MuinvH  tliat  are  much  lower.  The  evidence  as  to  tlic  vumbincd 
local  and  through  rates  which  tliis  Iowa  com  actually  pays  i« 
somewhat  vague  and  unsatisfactory.  A  compariwin  of  iitated 
averagi'  rates  frmn  lowa  and  Illinuif  is  hardly  a  fair  criterion  in 
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the  absence  of  evidence  as  to  the  amouut  of  corn  sliipped  from 
tfie  various  points  involved,  and  this  information  the  present  re- 
cord does  not  disclose.  In  sotne  sections  of  the  country  affected 
by  this  rate  situation,  little  corn  ia  raised  or  shipped;  in  otiiers 
the  local  corn  is  used  for  feeding  livestock,  while  in  other  places 
a  large  quantity  of  corn  is  produced  and  sold  in  foreign  and  do- 
mestic markets.  For  this  reason  there  is  no  basis  for  the  compu- 
tation of  an  average  rate  that  can  be  fairly  deduced  from  rate 
schedules  and  made  applicable  to  a  large  section  of  country  in  de- 
termining the  effect  of  a  given  proportional  through  rate  from 
basing  points  like  Chicago  or  the  Mississippi  River.  The  actual 
rates  may  favor  given  points  and  serionsly  discriminate  against 
others.  This  is  indicated  by  the  rat^e  tables  contained  in  the  sixth 
of  these  findings. 

Tlte  undisputed  evidence  shows  that  the  effect  of  this  IS^ent 
rate  has  been  the  exclusion  of  Illinois  com  from  the  export  mar- 
ket. This  was  abundantly  proved  by  witnesses  to  the  fact  itself, 
and  can  only  be  accounted  for  by  the  adjustment  of  existing 
rates.  The  domestic  rate  on  Iowa  corn  from  the  Mississippi  River 
to  tlie  seaboard  is  20J  cents  against  13^  cents  for  export.  This 
makes  Iowa  corn  worth  7  cents  per  100  pounds,  or  nearly  +  cents 
per  bushel  more  for  export  than  for  domestic  comsumption,  Ou  the 
other  hand,  Illinois  corn  bears  a  rate  from  Chicago  of  1^  cents  per 
hundred  more  for  domestic  use  than  for  export,  or  less  than  1  cent 
per  bushel.  Undej-  this  adjustment  of  tariffs  it  is  manifest  that 
if  Iowa  corn  can  be  sold  at  all  in  competition  with  Illinois  corn 
it  must  be  sold  exclusively  for  export.  But  it  results  in  practi- 
cally excluding  Illinois  corn  from  the  export  trade.  Whatever 
advantage  Illinois  would  have  over  Iowa  in  the  export  trade  by 
reasou  of  its  geographical  location  is  overcome  by  a  rate  that 
takes  Iowa  corn  at  a  less  price  across  the  State  of  Illinois  to  the 
seaboard  than  is  applied  to  corn  produced  in  Illinois. 

Bnt,  it  is  said,  that  this  difference  in  rates  results  in  no  unjust 
discrimination  against  the  farmer  in  Illinois  or  the  shipper  wlio 
liandles  his  corn  for  the  reason  that,  while  the  effect  of  this  rate 
enables  Iowa  com  to  enter  the  export  trade  to  the  exclusion  of 
Illinois  corn,  the  differential  still  maintained  between  com  ship- 
ped from  Iowa  for  export  and  that  shipped  for  domestic  use 
results  in  tlie  exclusion  of  Iowa  corn  from  the  domestic  market 
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to  the  advantage  of  llUnoU  com,  Tbe  preference  given  to  Ii 
corn  in  the  export  trade  ie  mrnie  u|>  by  the  preference  given  to 
Illinois  corn  in  the  donieetie  trade.  Tliis  is  an  aeeertion  not  Hns- 
tsined  by  any  evidentiary  facta  in  tliis  record.  Tlie  testimuny 
was  to  tlie  ellect  that  there  was  no  movement  of  com  from  Illi- 
nois ;  it  was  at  reet,  bo  to  s|)cak,  in  tlie  elevatore  or  in  the  fanners' 
eriba.  The  trade  in  Illinois  corn  is  stagnant,  while  in  Iowa  com 
the  movement  is  so  active  tliat  there  seems  to  be  a  want  of  snffi- 
cicnt  cars  to  hnn<lle  it.  This  dilTerence  in  trade  conditions  can 
only  be  accounted  for  by  the  inttncnce  of  a  marked  difference  in 
rates,  which  holds  Illinois  corn  back  and  allows  luwa  com  to  go 
forward. 

It  appeared  that  there  arc  now  in  store  at  Chica^  from  15,- 
<"M>/H>0  to  20,000,000  bushels  of  eorn,  and  at  Tcoria  some  8<li>,0i«» 
bushels.  This  corn  was  accumulated  under  the  adjustment  of 
rates  as  they  existed  prior  to  February  let.  Kelief  from  tlio 
present  situation  may  come  t(.i  Chicago  with  the  opening  of  lake 
navigation,  but  until  that  time  comes  Chicago  is,  if  the  earriera 
strictly  enforce  tlieir  three  days  transit  limit,  situated  tlie  Muue  as 
Peoria  or  any  other  inland  city. 

It  is  evident  that  Peoria  is  more  seriously  affected  by  present 
considerations  than  Chicago.  The  corn  in  store  there  was  accn- 
mulatod  from  the  surrounding  country ;  it  has  all  Inwome  local 
corn  ;  the  practice  of  suhstitnting  bills  of  lading  or  other  manipn- 
latiiin  of  "transit  privileges"  which  the  evidence  indicates  is 
employed  to  a  great  extent  at  Chicago,  cannot  l>e  resorted  to;  so 
that  this  corn  can  only  bo  movod  njwn  local  rates  by  rail.  Com 
is  moved  from  the  river  through  Pooria  to  tlie  seaboard  for  19^ 
cents,  while  from  Peoria  to  the  same  destination  ITi  c«nt«  U 
cbnrgud.  being  a  difference  of  4  cent*  ngoin^t  Peoria.  Or  to  pat 
it  another  way,  tlie  same  railway  lines  will  transport  corn  origi- 
nating in  Iowa  that  comes  to  Peoria  on  its  eastward  journey  on 
the  13i-cent  rate,  and  from  Peoria  will  charge  and  recwve  a 
division  of  the  through  rate  wtjual  to  1 1,7  cents  as  against  IT^ 
cents  npon  corn  loaded  out  of  the  Peoria  elevators.  Moreover. 
as  hereinafter  shown,  from  many  Iowa  poiutit  com  can,  and  prol»- 
sbly  docs,  go  tJirough  or  past  Peoria  to  tlie  Keal>oar<l  )>earing  a 
total  rate  from  point  of  origin  less  than  the  aggregate  rate  tliat 
corn  pays  into  Peoria  and  from  thence  to  the  seatxiard.     As  be- 
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fore  stated,  no  corn  produced  in  Illinois  and  now  in  store  in  Chi- 
cago, Peoria  or  East  St.  Louis  is  being  shipped  to  the  eastern 
eeaboard  for  export,  and  the  reason  for  this  suspension  of  a  trade 
which  the  grain  merchants  of  Illinois  have  heretofore  enjoyed 
can  only  be  found  in  an  adjustment  of  rates  that  diseri  mi  nates 
against  Illinois. 

4,  The  defendants  justify  the  low  rate  from  the  Mississippi 
River  upon  the  ground  that  it  is  necessary  to  meet  competitive 
conditions  by  way  of  the  Gulf  ports,  the  claim  being  that  the 
corn  which  moves  through  Atlantic  ports  under  this  rate  would, 
if  the  rate  were  higher,  move  for  export  through  Galveston  and 
New  Orleans. 

Tlie  distance  from  Nebraska,  Iowa,  Kansas,  and  Hiseonri, 
notably  from  the  two  latter  States,  is  less  to  the  Gnlf  ports 
than  to  the  Atlantic  ports,  and  carriers  leading  from  these  sec- 
tions to  the  Gulf  have  attempted  to  a  greater  or  less  extent  to 
divert  export  com  in  that  direction.  This  attempt  labors  under 
many  disadvantages.  It  is  said  that  a  better  quality  of  corn  is 
required  to  move  by  that  route  than  by  tlie  Northern  routes, 
owing  to  the  fact  that  it  is  liable  to  damage  from  the  heat. 
Ocean  rates  are  considerably  higher  from  these  ports  than  from 
the  Atlantic  ports  and  ocean  sailings  are  much  less  reliable. 
Nevertheless,  a  considerable  quantity  of  corn  has  during  recent 
years  moved  through  the  Gulf  for  export.  In  the  year  1898  the 
total  quantity  exported  was  205,394,389  bushels,  and  of  this 
38,037,423  bushels  passed  out  through  the  Gulf  ports.  This 
movement,  in  comparison  with  the  entire  export  movement,  is 
much  more  noticeable  during  the  winter  months  than  during  the 
summer.  In  January  of  the  present  year  the  total  export  move- 
ment was  14,218,193  bushels,  of  which  2,554,938  bushels  moved 
through  the  Gulf  ports.  In  February  the  total  movement  was 
14.731,917  bushels,  of  which  3,242,423  bushels  passed  through 
the  Gulf,  A  further  analysis  of  this  movement  shows,  however, 
that  tlie  greater  part  of  this  export  movement  is  through  New 
Orleans.  Of  the  2,554,238  bushels  which  passed  through  the 
Gnlf  ports  in  January,  1,684,636  bnsliels  went  through  New 
Orleans,  and  of  the  3,242,423  bushels  in  February,  2.370.402 
bushels  passed  out  through  New  Orleans.  Almost  all  the  com 
exported  through  that  port  is  brought  there  by  the  Illinois  Cen- 
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tral  Railroad.  Tliat  roHd  carried  to  that  port  about  1,800,000 
Imshels  in  Jaiiiiary  and  2,OOI),0iXi  id  Febrnary  of  the  present 
year.  This  grain  comes  entirely  from  the  State  of  Illinois  and  is 
originated  entirely  upon  its  own  line;  so  that  it  can  hardly  be 
termed  competitive  bufiiness,  and  none  of  it  comes  from  west  of 
the  Missieeippt  Kiver.  The  Galveston  bnsineee  is  all  that  can 
really  be  termed  competitive,  and  it  can  hardly  be  said  that  the 
qtiantity  which  has  been  diverted  to  this  port  time  far  is  exof«- 
give  when  tlie  location  of  the  corn  fields  from  which  it  comes  in 
taken  into  account. 

The  following  table  fihows  the  export  movement  of  com  in 
Imshels  through  North  Atlantic  ports  as  compared  with  Hev 
Orleans  and  Galveston,  for  the  year  189S,  and  the  months  of 
January  and  February,  1899: 

191)9.  Jar,,  18W.      Fkb.,  1809. 

Nortli  Allude  PortM 151,(131.684        lI,S0a,«3        lO.TIl.SM 

NewOrlBaM a0.786.6«»  ),«M,0«1  3.270.408 

OalfCBton B.8M.a00  775.1110  BW.876 

BolbNewOrleanaandOstvcrion....  SS.aOl.IBB  9.460,140  S.«30.717 

The  v\asistant  TralHc  Manager  of  the  Illinois  Central  liailroad 
teetitied  that,  su  far  as  he  knew,  no  corn  from  Central  Iowa  to~ 
which  the  rate  in  question  applied  was  carried  for  export  by  way 
of  the  Gulf.  It  should  probably  Ix!  said  in  justico  to  the  defend- 
ants tliat  Iowa  is  not  the  territory  from  which  competition  in 
fearod.  This  rate  ia  pnt  in  rather  with  reference  to  HiMonri 
and  Kansas,  bnt  the  rates  from  Iowa  to  the  various  Miuisaippi 
Uivcr  crossings  are  nfually  the  same,  and  if  the  low  rates  were  to 
be  made  from  Eaet  St.  Louis  and  not  from  crossings  north  of 
East  St.  Loui«.  Iowa  corn  would  mow  to  East  St,  Louis  ud 
thenco  east  instead  of  moving  cast  by  the  ordinary  ruut«.  For 
tliis  reason  carriers  operating  tliroiigh  crossings  as  far  uortli  as 
East  Ouburjue  insist  that  whatever  rate  is  applied  from  East  St 
Louis  shall  l>e  applied  as  a  jiroportional  rate  from  the  other  croM- 
iugs.  We  do  not,  however,  find  in  this  alleged  competition  any- 
thinff  which  juatifioe  a  discrimination  otlicrwise  unjust  or  oppre»- 

It  was  suggested  by  several  witnesses  that  thu  conditions  of 
last  year'*  crop  of  com  in  Illinois  was  such  that  it  u-hn  not  tit  for 
export  and  that  this  was  the  reason  why  Iowa  com  was  n«ed  in 
preference  to  Illinois  com.     While  the   tcstituony  sliows   that 
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mDcb  of  the  Illinois  corn  raised  during  tlie  season  of  1898  was 
soft  and  of  inferior  qnaiity,  and  therefore  unfit  for  export  and 
while  Iowa  corn  was  liarder  and  better,  still  we  do  not  think  that 
this  16  tme  of  all  Illinois  corn  by  any  means.  The  fact  already 
referred  to  that  the  Illinoie  Central  exported  during  the  niontliB 
of  January  and  February  more  than  4,000,000  bushels  from 
alon^  itfl  line  in  the  State  of  Illinois  renders  it  almost  certain  that 
there  mnst  be  a  large  amount  of  corn  in  other  portions  of  that 
State  which  would  be  exported  through  the  Atlantic  porta  if  the 
rate  conditions  were  not,  as  already  found,  prohibitive. 

No  very  clear  or  satisfactory  reason  was  offered  by  the  defend- 
ants at  the  hearing  why  this  lower  rate  from  the  Mississippi 
River  was  necessary  or  justifiable.  The  assertion  was  made — and 
it  was  only  an  assertion — that  the  rate  was  necessary  to  meet  the 
competition  by  way  of  the  Gulf  ports.  The  statement  being  that 
the  corn  which  moves  through  Atlantic  ports  wonld  if  the  rate 
was  higher  go  for  export  through  Galveston  and  New  Orleans. 
The  chief  witness  who  appeared  for  the  defendants  testified  "it 
was  claimed  by  the  roads  opemting  via  Newport  News,  Norfolk 
and  Baltimore  that  they  could  not  retain  the  17i  rate  as  against 
the  Gulf,  and  that  they  liad  fallen  short  in  their  business."  Con- 
ferences were  had  between  the  railroads  which  resulted  in  making 
A  rate  of  15  cents  on  corn  originating  on  or  west  of  the  Missouri 
River,  and  17^  cents  on  corn  originating  east  of  that  river.  All 
the  roads  crossing  the  Mississippi  north  of  St,  Louis  ciaimed  the 
right  to  a  like  reduction.  The  St,  Louis  roads  again  complained 
that  this  arrangement  was  unfair  to  them.  Another  meeting  was 
held,  and  it  seems  that  the  northern  lines  were  the  complainants. 
The  witness  said :  "  It  was  claimed  that  the  differential  of  three 
cents  a  hundred  in  favor  of  Baltimore,  Newport  News  and  Nor- 
folk was  too  great  a  difference  as  against  New  York  and  Boston, 
and  the  northern  lines  could  not  get  their  per  cent  of  the  busi- 
ness." And  the  witness  went  on  to  say  that  after  considerable 
discussion  as  to  whether  the  St.  Louis  rate  should  be  raised,  it 
wafi  finally  agreed  to  reduce  the  rate  on  the  nortliern  lines  and 
thereby  reduce  the  differential  between  the  ports  of  New  York 
and  Baltimore  and  Newport  News,  and  that  "this  matter  of  the 
reduction  of  the  differential  is  simply  an  experi?nenial  one  and 
may  demonstrate  whether  or  not  the  ports  of  Baltimore,  Newport 
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News  and  Norfulk  were  gettiii{»  an  undue  pro|K)rtion  of  the 
businosB,  and  afu-r  liU  or  90  days  it  will  be  checked  np,  im<]  if  wu 
find  thoy  are  not  jetting  their  proportion  of  the  IniBiness,  tho 
differential  will  ^o  back,  and  if  they  are,  the  dilferential  will 
stand. "  Again  lie  aaye :  "  It  {the  rate)  was  creatwd  as  an  experi- 
ment, it  being  a  question  lietween  the  Atlantic  porta  from  New- 
port News  or  Norfolk  to  Portland,  inclnsive,  as  to  whetlior  or 
not  tbis  export  pnt'in  was  on  the  proper  differential  as  between 
those  cities,  and  tbe  experiment  is  for  the  purpose  of  denion- 
stmting  that  fact." 

It  appears,  therefore,  to  I»  more  of  a  contest  between  the  At- 
lantic ports  and  the  lines  of  railway  leading  thereto  than  a  con- 
test l>clween  them  and  the  Qiilf  {Kirts. 

5.  Tlie  carriers  of  eastbonnd  com  have  abandoned  their  old 
relation  of  charges  on  export  corn  from  the  Mississippi  Uivcr  m 
compared  with  Chicago  and  Peoria,  and  have  put  in  a  rate  from 
the  river  on  corn  from  points  west  thereof  which,  lieginning  in 
Jannary  of  tills  year,  has  Iroon  luee  than  the  esport  rate  from 
Chicago  or  Peoria  or  other  points  in  Illinois.  Now  bow  do  these 
old  and  now  relations  compare!  All  of  thine  rates  are  elated  in 
the  first  finding,  but  for  this  pHri>080  we  use  the  mlos  iu  effect 
since  Fcbrnary  1,  1809,  and  those  in  forco  Dp  to  Deceniticr  31. 
1898: 

ExFORT  Corn  llATsa. 
MlwiMlppi  Rlv.  Cbicago.  Pwria. 

ProponloDtl,  11(^ 

Centa.  CeoU.  ot  Ublmge. 

189B 17*  17*  19 

1B8B ISi  16  171 

RcduciloD 4  14  li 

DiflercDco  to  Utot  of  Trani-Hliwlnippi  earn  H  ceaU. 

It  is  significant  that  the  ]irico  of  com  at  the  river  is  stated  in 
testimony  to  range  up  to  2)  cents  above  tht^  prico  of  com  at 
Peoris — that  the  disparity  in  tbe  new  rates  shonld  just  about  rep- 
resent the  difference  in  price  at  the  river  and  at  Peoria.  Tlio 
price  paid  to  the  fanner  in  Illinois  appears  from  the  testimony  to 
lie  from  I  to  -2^  cents  higher  than  the  price  paid  to  the  farmer  in 
Iowa.  This  is  uxplainod  by  ttiv  fact  that  tlio  com  rates  from  tbe 
farm  stations  to  ctmt^tn  like  Pciiria  are  less  than  tlioee   front  the 
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Iowa  points  of  origin  to  tlie  Mississippi  Rivor.  One  inference 
from  this  variation  between  farm  prices  in  favor  of  Illinois  corn 
and  market  prices  at  river  points  and  Peoria  in  favor  of  Iowa 
corn  plainly  ia  that  the  advantajfe  naturally  possessed  by  Illinoia 
com  is  overcome  and  transferred  to  Iowa  corn  by  tlie  present 
lower  rates  in  force  from  the  river  on  corn  originating  at  points 
to  the  westward.  Just  iiow  the  prices  at  the  farm  and  at  the 
river  range  during  a  considerable  period  and  what  other  condi- 
tions besides  the  rates  shonid  be  taken  into  consideration  are  not 
sufficiently  indicated  to  warrant  a  positive  finding ;  on  the  other 
hand,  it  does  clearly  appear  that  tlie  rates  do  create  a  preference 
for  west  of  tlie  river  corn. 

The  dominant  feature  in  the  case  is  that  in  1888  the  carriera 
transported  Iowa  corn  from  the  Mississippi  River  accross  the 
State  of  Illinois  to  the  seaboard  for  the  same  rate  that  they  had 
in  effect  from  Chicago,  and  Peoria  took  110  per  cent  of  that 
rate;  that  the  proportional  rate  ffom  the  river  was  the  local 
from,  Chicago  and  that  was  the  ia^e  of  the  local  from  Peoria,' 
that  in  1899  tliis  is  all  changed ;  that  one  and  a  half  cents  has 
been  taken  from  the  Chicago  and  Peoria  rates  and,  regardless  of 
the  old  relation,  four  cents  is  taken  from  the  Mississippi  Kiver  pro- 
portional; that  to  put  in  this  13^ent  rate  from  the  river  and 
continue  to  conform  to  the  existing  relation  of  rates,  the  carriers 
should  have  put  in  a  13^-ceut  export  rate  from  Chicago,  and  110 
per  cent  thereof  would  have  called  for  about  15  cents  as  an  export 
rate  from  Peoria. 

On  domestic  com  from  west  of  the  Mississippi  the  carriers 
charge  20J  cents  from  the  river,  19  cents  from  Peoria,  and  17J 
cents  from  Chicago.  On  corn  originating  on  the  east  bank  of  the 
Mississippi  River  and  shipped  for  export  the  carriers  charge  from 
19  cents  at  East  St.  Louis  to  23  cents  at  Rock  Island  while  main- 
tainiDg  the  rates  of  IG  cents  from  Chicago  and  17^  cents  on  ex- 
port corn  from  Chicago.  The  rates  in  effect  now  upon  export 
corn  originating  at  and  east  of  the  river,  and  the  rates  now 
charged  by  the  carriers  on  domestic  corn,  are  alt  upon  a  rate  basis 
which  makes  Chicago  take  lower  rates  than  those  in  force  from 
the  river,  whether  local  or  proportional,  and  which  makes  Peoria 
take  its  accustomed  percentage  of  the  Chicago  rate.  In  no  case 
is  the  rate  from  the  Mississippi  River  below  that  from  Chicago 
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or  Peoria,  except  on  corn  for  export  from  west  of  the  river. 
This  will  more  plainly  appear  from  the  following  table  of  present 
rates  to  New  York  : 

MiBRissippi        Mississippi  Riv.* 
RivJ  proper.         from  beyond.  Peoria.  Chicago. 

Domestic 20i  to  24i  2(H  19  Hi 

Export 19    to  23  13i  17i  16 

*  East  St.  Louis  to  Rock  Island.      *  All  Mississippi  River  crosdngs. 

6.  What  is  said  above  pertains  to  the  general  relation  of  export 
corn  rates  from  Iowa  and  Illinois  as  developed  at  the  hearing.  It 
is  also  found  upon  examination  of  the  tariffs  that  in  some  parts 
of  Illinois  the  charges  to  North  Atlantic  ports  are  higher  than 
the  rates  now  prevailing  from  portions  of  Iowa. 

As  above  mentioned,  certain  points  in  Illinois  enjoy  the  privi- 
lege of  through  billing  via  Chicago  or  other  so-called  gateways. 
This  is  true  of  all  points  in  that  state  upon  certain  lines  of  rail- 
way. (>ertain  other  lines  of  railway  do  not  grant  this  privilege 
of  through  billing,  and  from  }K>int^  upon  the  latter  com  can  only 
pass  through  Chicago  to  the  seal>oard  by  rail  upon  the  local  rate 
into  Chicago  and  the  Chicago  rate  out.  It  may  l>c  that  in  point 
of  fact,  by  a  j)roccss  of  substitution,  this  corn  may  go  forward 
upon  a  lower  rate.  It  may  in  fact  go  to  Chicago  u|x>n  the  local 
rate  and  from  Chicago  upon  a  water  rate,  or  under  the  transit 
metho<l  upon  the  balance  of  some  through  rate;  but  so  far  as  the 
railway  tariffs  indicate  the  total  rate  is  the  Chicago  rate  plus  the 
local  to  Chicago.  These  combination  rates  are  often  greater 
than  the  total  rate  from  the  nearest  Iowa  |)oint8,  and  some- 
times the  nite  from  a  through  billing  point  in  Illinois  is  more 
than  the  nite  from  longer  distance  points  in  Iowa.  The  same 
thing  is  true  of  Peoria  and  some  |)oints  west  of  that  citj. 
The  statements  apj)earing  below  show  some  of  the  localities  where 
this  discrimination  exists. 
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The  rates  from  points  on  tliie  line  in  Illinois  are  through  rates, 
ranging  from  16  cents  at  Sontli  Cliicago  and  Blue  Island,  111., 
(near  Chicago)  to  33  cents  at  Rock  Island.  Tlie  company's  rate 
of  23  cents  on  shipments  of  corn  sent  from  Eoek  Island  is  greater 
than  the  throngh  rate  from  several  points  in  Iowa,  among  which 
are  Walcott,  Stockton,  "Wilton  Junction,  Atalissa,  West  Liberty, 
Iowa  City,  Frnitland,  Letts,  Fredonia,  Washington,  the  latter  68 
miles  west  of  Rock  IslaTid,  It  is  possible  that  no  corn  comes  in  locally 
to  Rock  Island  and  is  afterwards  shipped  out  at  tlie  23-ceut  rate,  but 
that  rate  also  applies  at  Moline,  two  miles  east  of  Rock  Island. 
A  22-cent  rate  is  in  force  from  Geneseo,  22  miles  east  of  Rock 
Island,  and  a  20^ent  rate  from  Sheffield,  44  miles  east  of  Rock 
Island.  On  the  Rock  Island  &  Peoria  a  23-cent  rate  applies 
from  Milan,  and  a  20J-cent  rate  from  Galva,  about  43  miles 
easterly  of  Rock  Island.  These  are  all  higher  than  rates  from 
some  points  west  of  the  river. 
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Illinois  Central. 
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On  tlie  Illinois  Central  tlio  rates  from  East  Dubuque  aad 
Freeport  on  tlie  line  to  CIiicA^o  and  those  from  points  on  the  line 
sontli  from  Freeport  to  am)  including  Minonk  are  such  as  are  made 
hy  adding;  the  locals  to  ntid  from  Chicago.  Tlieec,  commencing 
with  2(1  cents  at  East  Dnhmjue,  are  still  as  high  as  21.6  cents  at 
Coleman,  4<P  miles  west  of  Chicago  and  US  miles  east  of  Dubnque, 
and  22  cents  at  Minonk,  178  miles  southeast  from  the  river  croos- 
ing.  From  all  |>oints  sonth  of  Minonk  through  rates  are  in  effect 
whicli  aru  less  than  from  any  p)iiit  on  this  line  in  Iowa.  From 
Cherokee,  27"  niilos  west  of  the  river,  the  rate  is  25J  cents.  The 
26  cent  rate  which  is  in  etTect  from  I-^it^t  Dnhnqne,  111.,  is  also  in 
force  from  I.aral>ec,  272  milos  west  of  the  Mississippi.  Most  of 
the  riiti-ti  from  points  uu  this  lino  in  Illinois  north  of  Minonk  ap- 
pear to  he  greater  than  the  lowest  rate  from  any  point  in  Iowa, 
and  the  rates  from  points  in  Illinois  at  or  noar  the  river  are  higher 
than  those  from  Iowa  points  as  miieh  na  270  miles  west  of  the 
river  and  within  alwiit  tio  miles  of  Sioiix  Citv. 
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Apparently  the  lowest  rate  from  any  point  in  Illinois  on  the 
Chicago-Council  Bluflfs  line  of  the  Chicago  &  Northwestern  Rail- 
way is  greater  than  the  lowest  rate  from  any  point  on  that  line 
in  Iowa,  and  the  rates  from  points  in  Illinois  at  or  near  the  river 
are  higher  than  those  from  Iowa  points  190  miles  west  of  the 
river  and  within  about  160  miles  of  Council  Bluffs.  From  any 
point  on  this  line  in  Illinois  the  rate  appears  to  be  higher  than 
the  rate  from  some  longer  distance  point  in  Iowa. 

• 
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From  Illinois. 
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On  the  Iowa  Central  Railway  through  rates  are  in  force  from 
the  various  stations  in  Illinois.  The  rates  at  some  points  east  of 
the  river  are  higher  than  those  from  points  a  short  distance  west 
of  the  river. 
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Chicago,  Milwaukee  &  St.  Paul. 


From  Iowa. 
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From  Illinois. 
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The  Chicago,  Milwaukee  &  St.  Paul  Railway  crosses  the  Mis- 
sissippi in  Illinois  at  Savanna  and  also  at  Kock  Island.  From 
Rock  Island  it  has  a  line  running  up  the  east  bank  of  the  river 
through  Moline  and  Fulton  to  Savanna.  Its  line  runs  east  from 
Savanna  to  Chicago.  Its  rates  on  corn  from  points  in  Illinois  to 
the  seaboard  are  the  locals  to  and  from  Chicago.  The  lowest 
nitc  from  any  point  in  Illinois  on  this  line  appears  to  be  greater 
than  the  lowest  nite  from  any  \H}iut  in  Iowa,  and  the  rates  from 
]K)ints  in  Illinois  at  or  near  the  river  are  higher  than  from  Iowa 
jMiints  200  miles  west  of  the  river,  and  within  150  miles  or  less  of 
Council  HluiTs.  From  any  ]x»int  on  this  line  in  Illinois  the  rate 
is  higher  than  it  is  from  some  longer  distance  {mint  in  Iowa. 
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From  Illinoia. 
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The  Chicago  Great  Western  Railway  crosses  the  Mississippi  at 
Diilmqiie.  la.,  and  Galena  Junction  is  in  Illinois  at  or  near  the 
east  bank  of  the  river.  At  Oelwein,  a  point  in  Iowa  where  the 
line  branches  north  to  St.  Paul  and  Minneapolis  and  sooth  to 
Kansas  City,  and  which  is  73  miles  from  Dnbuque,  the  rate  is 
23^  cents.  At  Mclntire,  near  the  northern  boundary  of  the 
State,  and  13S  miles  by  this  road  from  Dubnque,  tlie  rate  is  34^ 
cents.  On  the  Kansas  City  line,  the  rate  is  23^  cents  from  all 
stations  in  Iowa  commencing  with  Waterloo,  2(>  miles  south  of 
Oelwein,  and  ending  with  Brockton,  296  miles  by  this  line  from 
the  river  at  Dubuque.  In  Illinois  the  rates  are  combinations  on 
Chicago.  The  rates  from  various  point*  in  Illinois  at  and  a  short 
distance  east  of  the  river  are  higher  than  the  rate  from  any  Iowa 
point  on  this  line.  From  Sycamore,  52  miles  from  Chicago,  and 
any  point  west  thereof  on  this  line  in  Illinois  the  rate  is  higher 
than  it  is  from  some  longer  distance  point  in  Iowa. 

It  is  unnecessary  to  make  separate  statements  for  eacli  line. 
The  principal  roads  extending  east  and  west  through  Iowa  and 
Illinois  are  tliose  above  mentioned,  and  the  rates  by  most  routes 
from  points  west  of  the  river  as  compared  with  those  from  points 
in  Illinois  to  the  same  seaboard  destinations  doubtless  show  in- 
equalities of  the  character  above  described.  The  export  rates 
from  the  lower  Mississippi  crossings,  as  East  Bt.  Louis  or  East 
Uannibal,  are  less  than  from  the  more  northerly  crossings,  as  East 
Dubuque  and  Rock  Island,  and  through  rates  are  more  generally 
in  effect  from  points  in  sontLeru  Illinois.  This  indicates  that  the 
rate  discriminations  against  Illinois  localities  caused  by  lower 
rates  from  Iowa  points  are  less  frequent  in  the  soutliern  portion 
of  Illinois.  On  some  of  the  lines  using  the  lower  crossings  it  is 
probable  that  no  higher  rates  are  made  from  Illinois  than  from 
Iowa  stations.  But  to  whatever  extent  the  lower  rates  do  exist 
from  Iowa  than  from  Illinois  points  of  shipment,  and  whether 
they  prevail  over  joint  or  individual  routes  operated  in  Iowa  or 
Missouri  and  Illinois,  such  charges  impose  unjust  and  unreason- 
able bnrdens  upon  corn  shipments  from  Illinois,  the  localities 
where  snch  corn  is  handled,  and  the  persons  who  deal  in  the  llli- 
Dois  product. 

One  witness  testified  that  there  is  a  section  along  the  west  bank 
of  the  Mississippi  River  in  Iowa  from  which  no  corn  is  actually  ' 
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shipped,  and  that  practically  no  corn  moves  on  less  than  a  through 
rate  of  about  7  cente  to  the  east  bank  of  the  river,  or  a  total  rate 
of  23  cents  to  isevr  York.  Whatever  the  custom  is,  corn  can  be 
shipped  from  Iowa  points  near  the  river  which,  under  the  estab- 
lished tarilTs,  take  lower  rates  than  those  in  force  from  some  points 
east  of  the  river. 

Most  of  the  carriers  engaged  in  the  transportation  of  com  at 
the  combination  rates  al)ove  referred  to  from  Illinois  points  to 
the  seaboard  had  not  tiled  with  the  Commission  the  local  ratee 
in  Illinois  which  they  apply  on  that  traffic,  and  until  such  rates 
were  obtained  from  the  freight  officers  of  the  roads  on  special 
re(iuest  made  after  the  hearing,  the  Commission  was  unable  to 
determine  what  nitcs  were  actually  in  force  on  shipments  from 
those  points*  although  the  trans])ortation  is  interstate  and  the 
carriage  and  8hi])ment  continuous. 

7.  There  arc  numy  points  in  Illinois  from  which  through  bill- 
ing is  permitted  and  for  which  through  export  nites  are  pub- 
lished.  These  rates  are  lower  than  the  total  nites  from  most  Iowa 
])oints.  Among  the  IIHnois  points  that  have  such  lower  rates  are 
tlu'  following: 
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It  is  claiiiird  that  th«'  j»rnportioiial  river  rate  results  in  no 
unjust  <li>('riniinatinn  again>t  the  alN)ve-iiame<l  points  or  the  ter. 
ritorv  in  wliidi  they  an*  locatcMJ.  Corn  may  Ik»  shipped  and 
iiillc-d  fr(»ni  iIum-  jM»ints  dinct  t<»  tlu*  M-aljoard;  or  it  may  be 
^hiJ>)»«Ml  tn  (liicagn  or  IN'oria  on  a  local  rate,  he  held  there  three 
<layM  to  he  in>jM'Cle<l,  gra<lcd  and  H»ld,  and  then  forwarded  to  the 
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seaboard  on  a  rate  which,  with  the  local  rate  previously  paid, 
«quala  the  through  rate  frOm  the  initial  point*  of  Bhipraent.  It 
should  be  observed  that  at  these  points  in  Illinoip  no  great  amount 
of  grain  is  accumulated  or  stored  for  any  length  of  time.  The 
«orn  is  hauled  there  from  the  farms  and  loaded  into  the  cars  or 
dumped  into  the  local  elevators;  they  are  points  for  initial  ship- 
ment. It  should  also  be'  remembered  that  this  13J-cent  rate 
applies  to  all  river  crossings  from  East  Dubuque  to  East  St. 
Lonifl,  inclusive.  It  is  reasonable  to  presume  that  corn  from 
Missouri  and  Kansas  moves  on  this  rate  through  all  the  southern 
t^leways  across  Illinois  to  the  seaboard.  How  far  tliis  movement 
extends,  what  its  volume  may  be,  and  what  effect  is  thereby  pro- 
duced tipon  the  corn  trade  in  Illinois,  tlie  evidence  in  this  record 
does  not  disclose.  The  witnesses  who  appeared  before  the  Com- 
mission coniined  their  testimony  to  a  comparison  of  the  movement 
of  corn  from  Iowa  with  that  from  Illinois. 

CONCLDSIONS. 

It  Appears  from_  the  findings  that  heretofore  Chicago  was  made 
the  basing  point  for  rates  on  corn  from  the  Mississippi  Valley  to 
the  east,  including  both  export  and  domestic  rates.  To  all  Mis- 
sissippi River  crossings  a  percentage  above  the  Chicago  rate  was 
almost  uniformly  applied;  at  times  the  rate  may  have  been  the 
same  as  the  Chicago  rate,  but  these  were  exceptions  to  the  general 
rule.  Chicago  is  at  the  head  of  lake  navigation;  it  is  the  greatest 
railroad  center  of  the  West;  and  through  long  years  of  Western 
<levelopment  it  became,  and  now  is,  the  greatest  grain  market  in 
the  world.  Heretofore  the  grain  trade  of  the  entire  Western 
country  was  adjusted  to  and  based  upon  tlie  market  in  that  city. 
It  is  the  gathering  center  for  the  larger  part  of  Illinois  corn;  the 
trial  market  that  fixes  the  standard  of  prices;  the  place  of  distri- 
bution; the  point  where  it  is  determined  to  send  grain  to  the  flour 
mill,  the  glucose  factory,  or  to  Liverpool.  Recognizing  these 
and  other  considerations,  the  carriers  have  hitherto  uniformly 
made  the  so-called  proportional  rate  from  the  river  higher,  or  at 
least  no  lower,  than  the  local  export  rate  from  Chicago,  and  the 
local  export  rate  from  Peoria,  another  large  Illinois  com  market, 
has  been  110  per  cent  of  the  Chicago  rate.  This  basis  of  rates 
gave  to  Illinois  all  the  natural  advantage  of  her  geographical 
8  IxTBBS.  Com.  14 
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location  as  compared  with  the  Trans- Mississippi  country.  The 
export  and  domestic  trade  were  alike  open  to  her  products. 

Under  tlie  present  rate  system  the  basis  for  export  rates  has 
been  removed  fartlier  west  to  the  Mississippi  Uiver.  By  depress- 
ing the  rate  on  that  line  and  leaving  it  relatively  higher  at  Chicago 
and  other  Illinois  pointa  a  flood  of  Trans-Mississippi  com  has  been 
let  loose  upon  the  market  in  a  greater  degree  perhajw  than  ever 
known  before,  and  the  movement  of  Illinois  corn  for  ex{>ort 
through  eastern  ports  has  become  stagnant.  It  is  claimed  that 
Illinois  com  still  tiae  control  of  the  domestic  market.  Whatever 
the  fact  may  be  in  this  respect,  we  hold  that  it  is  ncitlier  sound 
in  principle  nor  efiuitable  in  practice  for  railway  Uncs  to  ercniv 
arttlicial  differences  in  market  conditions  by  an  arbitrary  differ- 
ential in  rates  whereby  the  product  of  one  section  of  the  conntry 
is  assigned  to  one  market  and  the  product  of  another  section  to 
another  market. 

We  are  not  prepared  to  aay,  however,  that  tlie  rate  discrimina. 
tion  complained  of  applies  in  an  unjust  degree  to  all  Illinois 
points  tliat  have  through  rates  and  throngh  hilling  to  the  sea- 
Iward.  As  shown  by  the  table  of  rates  in  the  sixth  finding,  tliere 
are  tlirough  rates  from  a  largo  territory  in  Illinois,  and  from 
points  of  initial  shipment,  that  are  lower,  perhaps  not  proportion* 
ately  so  on  a  mileage  basis,  but  still  lower  than  from  Iowa,  and  so 
far  as  a  comparison  of  schedule  rates  goes  no  good  reason  appears 
why  corn  originating  at  thi*se  points,  or  in  this  territory,  doos  not 
go  forward  in  the  ex|>ort  trade  In  fie«  and  fair  competition  with 
Iowa  com.  If,  however,  tlie  rates  in  force  during  tlie  yeu-l&98 
from  {wints  east  and  west  of  the  river  constituted  an  ctjnitablfl 
luljustment  of  related  charges,  then  it  is  reasonable  to  sappose 
that  a  reduction  of  4  ceiiU  from  all  points  west  of  the  river  and 
hat  li  ccnU  east  of  the  river  not  only  destroys  that  adjustment 
but  throws  the  rates  from  thcMi  sections  out  of  just  relation. 
This  would  work  to  the  anreasonable  disadvantage  of  Illinois. 
IJot  in  tlie  absence  of  any  direct  evidencu  of  resulting  damage, 
no  conclusion  can  lie  reached  as  to  whether  tiio  old  relation  of 
rat4»  ahould  lie  restored,  or  what  n-diictiooft,  if  any,  should  ba 
put  in  cfTect  from  such  Illinois  points  »o  as  to  make  tliem  rela- 
tively just  as  com]>arcd  with  all  the  various  total  rate*  from  Iowa 
and  other  Trans-Missiasippi  points. 
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The  findings  do  show,  however,  that  there  are  points  in  Illinois 
from  which  the  through  rate  is  higher  than  tlie  total  rate  from 
Iowa  points.  There  are  other  places  that  have  no  through  rates 
and  from  which  there  is  no  through  billing.  The  corn  that 
originates  tiiere  must  go  to  Peoria  or  Chicago  on  local  rates,  and 
must  pay  the  local  rate  from  there  to  the  seaboard.  Then,  again, 
at  both  Chicago  and  Peoria  there  are  large  quantities  of  com  that 
were  accumulated  under  the  former  system  of  rates.  The  corn  is 
not  in  transit ;  it  is  in  store  and  has  become  local  corn.  It  cannot 
be  shipped  under  the  so-called  transit  privilege.  It  paid  a  local 
rate  in  and  must  pay  the  local  rate  out.  The  combined  locals 
exceed  the  combined  rate  from  many  points  in  Iowa,  The  de- 
mand for  export  corn  does  not  under  present  rates  embrace  this 
com  in  Illinois  ;  it  prefers  and  obtains  the  Iowa  product.  This 
is  the  evil  complained  of  and  from  which  relief  is  sought.  The 
opening  of  lake  navigation  may  relieve  Chicago;  this  is  an  ad- 
vantage that  city  possesses  independent  of  the  railway  lines,  Ent. 
if  this  discrimination  against  Chicago  grain  now  in  store  really 
exbts,  it  is  no  answer  to  say  her  grain  shippers  can  wait  until  the 
lake  route  opens  up,  and  in  the  meantime  be  subjected  to  the 
expense  of  storage,  insurance,  and  interest  charges  while  corn 
from  a  section  mucli  farther  west  is  moving  throngh  or  around 
the  city  to  foreign  markets  they  have  heretofore  supplied  in  part, 
at  least,  with  Illinois  corn. 

Having  in  view  snch  points  in  Illinois  from  wliich  the  through 
rates  are  higher  than  from  Iowa,  and  such  other  points  as  have 
no  through  rates,  the  corn  originating  there  having  to  pay  local 
rates'in  and  out  of  Chicago,  Peoria,  or  other  like  points  of  aecu- 
niulation,  and,  also,  the  corn  accumulated  at  Peoria  and  Chicago 
under  the  old  system  of  rates,  wo  cannot  avoid  the  conclusion 
that  the  13J  cent  rate  from  the  river  as  against  a  16  cent  rate 
from  Chicago  and  17i  cent  rate  from  Peoria  is  a  discrimination 
against  Chicago,  Peoria  and  ail  points  in  Illinois  from  which  the 
through  rate,  or  the  sum  of  the  applied  local  rates  in  and  out  of 
Chicago  or  Peoria,  is  higher  than  tiie  rates  from  Iowa,  We  are 
also  convinced  tliat  this  discrimination  is  unjust  and  unreasonable. 
The  proof  was  abundant  that  under  former  rates  Illinois  corn 
went  forward  freely  for  export,  and  that  under  present  rates  it  is 
stored  in  elevators  or  cribbed  upon  the  farm,  while  Iowa  com  is 
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moving  in  large  qufiiititjes  across  the  Illinois  farms  and  tliroiigh 
Illinois  markets  on  its  way  to  the  seahoard  and  foreign  ports. 
It  was  also  the  uncontradicted  testimony  that  Iowa  corn,  by  rea- 
son of  the  ItJjKsent  rate,  was  wortli  more  at  the  river  than  Illinois 
corn  was  at  Chicago.  To  no  other  fact  was  this  stagnation  in 
trade  and  depreciation  in  price  attributed  than  the  lower  rat« 
from  the  river  and  a  relatively  higher  rate  from  Illinois.  De- 
pression in  valne  and  in  trade  seems  to  be  the  natural  and  inevit- 
able sequence  of  a  disproportion  in  rates  never  recognized  before, 
and  which  no  commercial  necessity  justifies  now. 

In  conclusion  it  should  be  said  that  the  propriety  of  the  pres- 
ent lower  rates  in  force  on  Iowa  export  corn  is  not  called  in  ques- 
tion. Neither  do  we  express  any  opinion  upon  the  legality  of 
the  "  transit  priinlege  "  as  allowed  by  the  carriers  at  MiBsiesippi 
River  crossings,  Peoria  and  Chicago;  nor  as  to  whether  the  stat- 
ute sanctions  a  system  of  local  and  proportional  rates  on  domestic 
and  export  shipments  from  Mississippi  River  crossings  which 
results  in  four  different  rates  from  the  east  bank  of  tijat  river  to 
the  Atlantic  seaboard.  The  Commifiston  is  not  called  upon  in 
this  case  to  decide  either  of  those  questions.  We  merely  hold  that 
through  or  total  combination  tariff  rat«s  on  export  com  fromaoy 
points  in  Illinois  which  are  higher  than  the  through  or  combina- 
tion rate  on  corn  from  any  jMjint  in  Iowa  are  unlawful  nndor  see- 
tion  3  of  the  Act  to  Regulate  Commerce,  and  the  defendant  cat- 
riers  wilt  be  ordered  to  cease  and  desist  from  violating  tlie  statute 
in  that  rospoct.  Tlie  complaining  Boards  of  Trade  of  Chicago 
and  Peoria  are  granted  loavc  to  apply  for  further  hearing  in  re- 
gard to  the  effect  of  the  change  in  the  general  rate  adjustment 
which  took  place  in  January  and  Fcbniary  of  the  proscnt  year. 

Tariffs  filed  since  the  completion  of  this  rejwrt  show  that  cer- 
tain of  the  defendants  carriers  have  eetablishe<l  a  proportional 
mte  of  loj  cents  on  both  wheat  and  corn  from  MiasisDippi  lUver 
[mints  to  Baltimore  applying  on  gueh  grain  originating  went  of 
die  river  and  shipped  for  export.  The  present  rate  to  Baltimore 
on  com  is  13  cents.  While  the  order  to  be  issncd  in  this  ease 
will  be  confined  to  com,  the  carriers  should  anderstend  that  tlie 
principle  of  the  decision  applies  to  all  grain.  The  complaining 
Boards  of  Trade  are  of  conrse  entitled  to  include  this  UlJ  c«nt 
rate,  and  any  other  anbaoqnent  change  in  rates,  in  any  applioa- 


EXPORT  BATES  FBOM  POINTS  B.  AND  W.  OF  MISSISSIPPI  BIYBB.     213 

tion  which  they  or  either  of  them  may  file  with  the  Commis- 
sion. 

It  is  fonnd  in  this  case  that  various  carriers  engaged  in  the 
carriage  of  corn  at  combination  rates  from  Illinois  points  to  the 
seaboard  had  not  filed  with  the  Commission  the  local  rates  in 
Illinois  which  they  apply  on  that  traffic  in  connection  with 
through  rates  from  Chicago  or  other  market  cities  in  Illinois; 
and  special  request  had  to  be  made  by  the  Commission  for  such 
rates  before  we  could  determine  what  rates  were  actually  in 
effect  from  such  originating  points  in  Illinois  to  the  seaboard. 
A  similar  practice  of  not  filing  State  rates  with  the  Commission 
is  followed  by  carriers  in  other  parts  of  the  country.  When 
rates  established  to  apply  between  points  within  a  single  State 
are  applied  as  part  of  combination  rates  on  transportation 
through  different  States,  such  State  rates,  as  well  as  the  inter- 
state rates  with  which  they  are  combined,  must  be  published  at 
stations  and  filed  with  this  Commission  as  provided  in  section  6 
of  the  Act  to  Regulate  Commerce. 
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In  the  Mattee  or  RELATIVE  RATES  upon  EXPORT  *sn 
DOMESTIC  TRAFFIC  in  GRAIN  ano  GRAIN  PRO- 
DUCTS AND  OF  THE  POBUCATION  OF  TARIFFS 
Relating  to  srcH  Tkaffic, 


Deddtd  AuguM  ' 


1.  The  Act  to  Rt^gukie  Commerce  applies  (o  ILe  iraoipotUtioi 
tmpoTt  irafBc,  and  Ihe  juriwlictlon  ot  lh«  CumniisBlaii  over 
not  deQierl,  but  Ii  disliDclly  affirmed  and  rather  eniarged  bj  Ibe  d«<ciiioa 
ot  the  U.  8,  Supreme  Court  in  Te»u  dt  Pacific  R.  Go.  v.  Intentale  Comm^tt 
Cbmnuuion.  102  U.  S.  1S7,  40  L.  ed.  MO.  0  Inien,  Com,  Hep.  400. 

i.  The  Act  lo  Regulaie  Commerce  doea  not,  as  matter  of  law,  pnihlbli  a  car- 
rier lijr  Tsilroai)  trom  making  a  Uirougli  rate  from  a  point  wltlilo  tbe  United 
Suiea  to  a  foreign  dcMlnation  of  wblch  tu  dlvlilon  aliall  b«  leu  iliao  Uic 
amount  cliarged  b;  It  for  the  correaponding  IrantportalioD  of  dorocatlc 
mercbanillae  l«  tbo  port  of  export.  Nor  la  ti,  m  maiter  of  law.  In  viola- 
tion of  tbo  Act  for  tucb  carrier  lo  make  a  lower  rate  to  tbe  port  of  export 
upoa  traffic  wlifcb  la  exportMl  llian  upon  tbat  vblcb  la  locally  coDiuroad. 
for  tbe  export  Tate  it  in  caacncc  tbe  division  of  a  through  rate.  Tstai  A 
Pnrijfc  Ii.  V'l.  v.  liitenlatf  Vofnmtriv  Comminion,  103  U.  R  IfrT,  40  L.  ed. 
940.  G  Intent.  Com,  Rep.  400,  cited  and  applied.  KftiU-U  v.  Bottoit  d  JUaity 
11.  Co.  H  I.  C.  C.  Rep.  110.  clt«d  and  approved. 

8.  It  la  a  (jueatlon  ot  fact  whether  ratea  upon  export  or  import  traffic,  a*  well 
aa  tboM  upon  domcatlc  tnfflc.  arc  <n  contravcnttnn  ot  tbe  proviilon*  of  tfai 
Act  (o  Regulate  Oommerce. 
L  A  Tbe  Act  to  Regulaie  Commerce  waa  Intended  to  and  doea  apply,  not  only 
In  caaes  of  direct  Injury  la  particular  individuals  or  Indualrica,  but  al*o  lo 
caaes  Involving  Indirect  Inlury  lo  tbe  conimunlly  aa  a  whole,  and  In  tbe 
absence  of  some  justifying  reaaon.  It  would  not  be  nghl  for  American  rail- 
roada  to  permanently  tranaact  bualncts  for  fordgDcrs  at  a  leu  rate  than 
Ibal  for  which  they  rcnilor  «  corrveponding  aervlcc  lo  Amcrlr-an  clilient. 

S.  Market  condition!,  nomctime!)  in  caae  of  wheat,  but  widom  In  ca*e  of  cura. 
may  jtiatlfy  an  export  rate  through  ihc  port  ot  New  York  aomowhat  lower 
than  the  donieatic  rale,  and  I'blladelpbla.  Ualtimore.  Norfolk  and  Newport 
Newt  uaually  tako  raioi  wbicb  are  certain  dlffcreolld*  below  ibe  New 
York  rale  on  Imth  domeatlc  and  export  traffic.  During  the  period  of 
doMHl  lake  navigation  the  export  and  domeatic  grain  ntea  to  New  York 
and  the  otbrr  porta  roeniioned  ahuuld  ordinarily  be  the  aame.  Rale*  to 
other  poru.  including  Boston  and  porta  on  the  Atlantic  north  of  Boaton. 
and  QalvesioD,  New  Orleana  and  other  titilt  porta  may  perbapa  be  prop- 
erly made  lower  on  exparl  Iban  on  domestic  tralHc  to  citable  them  to  com- 
pote for  the  export  busliwaa.  8iich  an  tdjualmenlof  rate*  would  bo  to  ihe 
advantage  ot  tbe  cerrler,  and  just  alike  lo  tbe  American  oonaumer  and  tbe 
American  producer.    But  aa  Uie  problem  If  prinurilj  one  fnr  tfao  carrfera 
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tKlher  Iban  IbiB  CommiMinij.  and  some  rale  cbaogcB  have  been  made  bj 
Itiem  during  tlie  progress  of  this  proceeding,  and  Ibe  le^timony  indicatea 
Ibat  tbe  present  disparitlei  beLweeo  domeelic  and  export  rates  will  not 
become  permaaent.  bo  order  \a  made  in  rtlatloo  lo  this  branch  of  the  case. 

^.  Id  tbe  application  of  export  grain  rales  the  carriers  should  in  do  case  make  J 
tbe  rate  from  any  point  lo  tbu  seaboard  leaa  Iban  that  from  any  inlerme-  f 
diale  point  on  llie  iaroe  line. 

7.  Carriers  engaged  in  tbe  trarsportalion  of  eiporl  flour  from  Minneapolis  al 
a  rale  nbicb  ia  14  cents  less  Iban  the  domestic  rale  Co  tbe  port  of  export 
refuse  lo  make  any  correepondiog  concesKion  lo  Intermediate  millers. 
Brld,  That  Ibla  is  unjust  and  unlawful  diacriminalioD  against  eucb  Inler- 
medinle  irafSc,  and  tbat  nhalCTer  line  pariiclpalea  in  sucb  lower  export 
rale  on  flour  from  Minneapolis  must  make  a  corresponding  rale  upon 
similar  Iraffic  from  intermediate  poinls. 

3.  Tbere  may  be  instances  wbere  a  carrier  should  be  permllt^d  lo  meet  rail- 
road I'ompelition  without  reference  to  its  intermediale  lerrilory.  but  when 
the  very  esistence  of  an  important  industry  dependa  upon  tbe  carrier 
being  required  to  treat  intermediate  lerrilory  as  it  does  Ibe  more  distant 
lerrilory,  Ibe  rule  of  no  greater  charge  for  ihe  shorter  distance  clearly 

S,   Carriers  largely  engaged  in  Iransporting  export  flour  have  for  many  yeara   ^ 
made  tbe  seme  rate  on  wheat  and  flour,  and  sucb  loiigoontinued  praclic 
is  evidence  against  any  difference  in  rale  00  Ibose  commodities  ;  but  tbe 
presumption  ia  nut  irrebuttable,  for  If  It  were  the  carriers  could  never 
change  Iheir  larlfls  or  classifications. 

10.  Tbe  proUt  to  American  millers  in  manufaclurlng  Sour  for  export  la  from 
i  10  3  cents  per  100  pounds,  but  the  freight  rales  on  wheat  and  flour 
for  export  show  a  difference  in  favor  of  the  Englisti  miller  of  from 
4  to  II  cents  per  100  pounds,  and,  oilier  tilings  being  equal,  such  dis- 
crimination la  clearly  prohibitive  upon  tbe  American  manufacturer.  The 
published  railroad  rates  on  both  wheat  and  flour  for  export  have  been  tbe 
same  up  to  a  recent  period,  and  tbe  carriers  have  exacted  such  rates 
except  where  lower  rale?  on  wheat  were  induced  by  compelilioo.  Water 
compelilion  on  tbe  Q real  Lakes  limits  rail  rales  lo  Ibe  various  ports  on 
both  wheat  and  flour  during  tbe  navigation  season,  and  lo  a  degree 
before  Ibe  opening  and  after  ibe  close  of  navigation,  and  the  published 
and  actual  water  rates  on  wheal  bace  been  from  3  lo  4  cenls  lower  tban 
those  on  flour.  To  a  limited  extent  Ibe  cost  of  service  may  be  greater  in 
Ibe  transportation  of  export  flour  than  in  that  of  export  wheat.  Tbe 
export  rata  on  flour  Includes  delivery  on  board  sbip,  while  the  rale  ou 
wheal  ordinarily  docs  not,  and  al  New  York  an  additional  charge  of  about 
Ij  cenls  per  bushel  for  loading  wheat  is  made.  Exportation  of  liour  bas 
steadily  increased,  but  for  tbe  last  six  years  the  increase  has  not  been 
marked,  and  a  decrease  is  shown  by  comparing  exports  In  1SB4  and  ISB8. 

Held.  1.  Tbal  public  policy  and  good  railway  policy  alike  seem  to  require 
the  same  rate  on  export  wheat  and  export  flour,  but  ihat  the  duties  of 
the  Commiasion  are  conflned  to  adminislering  tbe  Act  to  Regulate  Com- 
merce, and  in  view  of  all  the  conditions  shown  lo  tbe  investigation  a 
somewhat  higher  rate  on  export  flour  than  on  export  wheat  is  not    in 
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TiolktjoD  nt  Ihat  atalute.  8.  Thnl  Ibe  published  differeoM  la  Mm  !• 
too  wide,  nod  that  the  rate  on  flour  for  export  should  nol  et(>efltl  that 
upoD  eiport  wbeai  bj  more  than  3  cenU  per  100  pound*.  9.  That  the- 
relalioD  of  rates  on  domeatlc  sblpnieQU  iil  (lour  and  wheat  (■  not  lo> 
*olT«d  [d  iliia  decision,  as  ihe  export  and  domestic  freights  are  htiulM 
under  different  condition!. 

11,  Rates  on  txporl  trafllc  rauat  be  published  and  flled  la  accordance  with  the 
proviilons  of  section  0  of  the  Act  to  Refculale  Commerce. 

la.  Bo-cs11cd  ibrougb  eip»rt  ralei  made  by  addlLi;  Ibe  ocean  rate,  what- 
ever it  ma;  be,  to  the  inland  rail  rate,  whatever  it  may  be.  aro  not 
analogous  to  Joint  rales  made  by  Joint  nrrangemeDt  between  ratlwaj 
carriers  aubjt^ct  lo  the  statute  In  Ihe  sense  that  tbe  total  rate  musi 
be  published  nod  Aleil,  and  it  li  enough  If  tbe  railway  carrier  pub- 
lishes and  maintains  Its  own  rate  to  the  seaboard.  But  If  there  if^ 
In  fact  such  a  Joint  arrangement  that  the  rate  is  a  Joint  rate  under 
the  6lh  iiectlon  of  the  Act  lr>  Ilegulale  Commcrco,  then  the  trntire 
through  rate  should  be  published,  and  not  tbe  Inland  division,  which  la 
that  case  might  vary  while  the  entire  rate  remains  tbe  aame. 

William  A.  Day,  &ppoaring  by  direction  of  Commisuon. 
Jaa.  A.  Logan  and  G.   V.  Ma»»ey^  for  I'enn.  R,  R.  Co, 
John  T.  J>yf,  for  C.  C.  C.  &  8t.  L.  Ry.  Co.  and  C.  &  O.  Ry.  Co. 
//.  T.  Wickfuim,  for  C.  &  O.  Uy.  Co. 

Sutton,  Jennings  tfe  Biwaeli  and  Ed.  Baxter,  for  So.  Ry.  Co. 
and  Ala.  GL  So.  R.  R.  Co. 

J.  D.  Campbell,  for  Pliila.  A  Reading  Ry.  Co. 

J.  I.  Doran  and  Ed.  Baxter,  for  Norfolk  &  "ffcatorn  Ry.  Co. 

F.  //.  Janvier,  for  LelilRh  Valley  R.  R.  Co. 

W.  ().  JiiKjuion  and  O.  G.  Coahran,  for  Eiie  R.  R.  Co.  and 
Chicafco  ii.  Erie  R.  R.  Co. 

S.  E.  WiUiamaon,  for  N.  Y.  C.  &  II.  R.  R.  R.  C:o  and  Wcit 
Sliorc  R.  R.  Co. 

JI.  B.  Chapin,  for  B.  A  A.  R.  R.  Co. 

J.  B.  Kerr,  for  N.  Y.  O.  &  W.  R  R.  Co. 

K  J.  Bioh  and  M.  T.  Donovan,  for  B.  &  M.  R.  R.  Co. 

J.  11.  Clarke  and  E.  <S.  A  whindoss,  for  1).  L.  &  W.  R  R  Col 

Amot  a.  Crane,  for  Fitchbiii^  It.  R  Co. 

n.  L.  Bond  and  C.  S.  Wi^ht,  for  IJ.  &  O.  R.  R  Co. 

G.  M.  BomcoriA,  for  Can.  Pac.  Ry.  Co. 
J.  U.  Clarke,  for  N.  V.  C.  &  St.  L.  Ry.  Co. 

A.  C.  Bird^  for  C.  M.  A  St.  P.  Ry.  Co. 
J.  J.  Broott,  for  Penn,  Co. 

B.  B.  MiUhdl,  for  Midi.  Cent  R  R.  Co. 
G.  J.  Gramme,  for  L.  8.  &  M.  8.  Ry.  Co. 
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A.  G.  Bigelmo  and  S.  T.  McLaughlin,  for  B.  &  O.  S.  W. 
Rj.  Co. 

A.  n.  McLeod,  for  C.  H.  &  D.  R.  K.  Co. 

5ixm«tfZ  iZwni  and  W.  S.  Weed,  for  T.  St.  L.  &  K.  C.  Ry.  Co. 
IF.  fl.  Zyf</rd  and  Wm.  Campbell,  for  C.  &  E.  I.  Ry.  Co. 

£.  a  Leavenworth,  for  Gd.  R.  A  I.  Ry.  Co. 

A.  F.  Banks,  for  E.  J.  &  E.  Ry.  Co. 

E.  F.  Leonard  and  D.  Mowatt,  for  T.  P.  &  W.  Ry.  Co. 

N.   W.  Taylor,  for  Vandalia  Line. 

C.  M.  Dawes  and  W.  B.  Hamhlin,  for  C.  B.  &  Q.  R.  R.  Co. 
W.  B.  Biddle,  for  Atcliisoii,  Topeka  &  Santa  Fe  System. 

M.  0.  Markham,  S.  F.  Andrews  and  Ed.  Baxter,  for  lU,  Cent. 
R.  R.  Co. 

E.  L.  HuaseU,  for  M.  &  O.  R.  R.  Co. 

M.  L.  Clardy,  for  Mo.  Pac.  Ry.  Co. 

James  Uaijerinan,  for  M.  K.  &  T.  Ry.  Co. 

/.  P.  Dana  and  J,  J.  Fhtoher,  for  K.  C.  Ft.  S.  &  Mem.  Ry.  Co. 

T.  J.  Freeman,  for  Tex.  &,  Pac.  Ry.  Co. 

R.  S.  ZoveU,  for  H.  A  T.  C.  Ry.  Co. 

N.  A.  Siedman,  for  International  &  (ireat  Northern  R.  R,  Co, 

M.  A.  Spoonts,  for  Ft.  W.  &  D.  C.  Ey.  Co. 

A.  S.  Dodge,  for  St,  L.  Southwestern  Ry.  Co. 

L.  F.  Parker  and  J.  A.  Middleton,  for  St.  L.  &  S.  F.  Ry.  Co, 

J.  A.  Hanley,  for  K.  C.  P.  &  G.  Ry.  Co. 

Robert  Maiher  and  M.  A.  Low,  for  C.  R.  I.  &  P.  Ry.  Co. 

Ed.  Baxter  and  S.  R.  Kiwtt,  for  L.  &  N.  R.  R.  Co. 

Chas.  J\J.  Hays  and  Geo.  B.  Reeve,  for  Grand  Trunk  Ry,  Sys- 
tem and  Central  Vt.  E.  R.  Co. 

John  G.  WiUiams,  for  T,  H.  &  Ind.  R.  R.  Co. 

Frank  B.  Kellogg,  for  Chicago  Great  Western  Ry,  Co. 

Jos.  Ramsey,  Jr.,  for  Wabasli  R,  R.  Co. 

T.  F.  Steele,  for  N.  0.  &  N.  E.  R.  R,  Co. 

Chas.  E.  Kimhall,  for  Cliic.,  Peoria  &  St,  L,  R.  R,  Co. 

Geo.  B.  Simpson,  for  St.  L.  P.  &  N.  Ry.  Co. 

Wm.  Broron  and  M.  J.  Scrafford,  for  Chicago  ife  Alton  R.  R.  Co. 

R.  Stookhouse,  for  Rock  Island  &  Peoria  Ry.  Co. 

Z.  M.  Martin,  for  Iowa  Cent.  Ey.  Co. 

Wm.  E.  Bamelt,  for  N.  Y.  N.  H.  &  H.  R.  E,  Co. 

Ed.  Baxter,  tor  C.  N.  O,  &  T.  P.  Ry.  Co. 

Wm.  L.  Taylor,  for  L.  E.  &  St.  L.  Con.  R.  R.  Co, 
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//.  R.  McCnUough,  for  C.  &  N.  W.  Ry.  Co. 
7?.  ir.  DeForest,  for  Cent.  R.  R.  Co.  of  N.  J. 


A,  J,  Vanlarulinghavi^  for  St.  Louis  Merchants. 

ir.  P.  Tricketty  for  Kansas  City  Transportation  Bareau. 
e/.  J.  Ihjlaiid^  for  Cliicago  Board  of  Trade. 
Geo.  A,  Schroeder^   C,  B.  Stern  and  C.  F.  Brocky  for  Mil- 
waukee Chamber  of  Commerce. 

B,  Z.  Fairr/iildy  for  New  York  Commerce  Commission. 
F,  B,  Thur}>er^  for  U.  S.  Exjwrt  Association. 
Clinton  W/iitey  for  Boston  Chamber  of  Commerce. 

F.  O.  Paddockj  for  Toledo  Produce  Exchange. 
xV.  B.  Kelhjy  for  Trades  Ixja^ue  of  Philadelphia. 

C,  S.  Jlmnliny  for  Boston  ^lerchants'  Association. 

C.  L.  Cutter,  M.  IL  Davis,  and  S.  T,  Ballard,  for  Winter 
Wheat  Millers'  League. 

Frank  Barry,  C  B.  Cole,  and  F,  IL  Maydehury,  for  Millers^ 
National  Association. 

/A  A,  Fckhardt,  JI,  M.  Soger,  and  B.  S.  Johnston,  for  Millers 
of  (^hicajro. 

J,  J,  Ilnnfthne  arid  llvnry  McMorran,  for  Michigan  Millers. 

A  Hijustine  (Jnllayher  and  L.  M.  Miller,  for  S.  W.  Winter 
Wheat  Millers'  Ass'n. 


John  IL  lituujan  and  Allison  Matjjield,  of  Texas  Railroad 
Commission. 

Ukpokt  and  Opinion  of  tiik  Commission. 

Pk< >rTV,  Ciffn in  issionn\' 

The  purpo8i»  <if  this  j)rocee<ling  was  the  investigation  of  export 
rates  upon  grain  and  grain  ))r(HluotH  with  a  view  to  the  making 
of  whateviT  order  might  1)0  found  necessiiry  in  the  premises. 
The  matters  iMiibniced  were: 

First,   Kelativo  domestic  an<l  export  rates, 

aS,  rond.  Relative  rates  on  grain  and  grain  pnKlucts  for  export. 

Third,  Publication   of   export   tariffs   u|H>n   grain  and  grain 

priKluctrt, 

I. 

A  domestic  rate  applies  to  tmtfic  which  is  Injiiig  transported 
for  use  in  this  country;  an  export  rate  to  traffic  which  is  on  its 
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way  to  some  foreign  country.     May  10,  18119,  the  domestic  and 
export  rates  upon  grain  nnd  grain  products  from  Chicago  and  the 
Mississippi  Kiver  to  the  Atlantic  seaboard  were  as  sliown  hy  the 
following  table: 
Domatic  and  Export  rates  on  Grain  and  Grain  Products  from 

Chicago,  lU.,  and  Mississippi  liiver  to  Eastern  SeiAoard 

Cities,  m  eg'ect  May  10,  1S99. 
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Misaiepippi  river  domestic  rates,  as  shown  above,  apply  from 
East  St.  Louis  locally  and  as  proportional  rates  from  Mississippi 
rivet  Crossings  north  of  East  St.  Louis,  to  East  Dubuque,  111., 
inclusive  except  when  special  proportional  rates  are  named  from 
such  points. 

The  domestic  and  export  rates  upon  the  same  date  from  Kan- 
sas City  to  New  Orleans  and  Galveston  upon  the  same  commodi- 
ties were  as  follows ; 
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Hates  on  Flour  and  Grain  from  Kansas  City,  Mo.,  to  Jfms 
Orleans,  ia.,  and  Galveston,  Te-ram.  in,  efect  May  10   J899. 
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An  examination  of  Uie  tariffs  filed  witli  llic  Coriimisaimi  aioce 
1887  bIiowb  tliat  nntil  recently  the  published  rates  upon  doinestit^ 
and  ez[K)rt  traffic  liavH  ordinarily  l>een  the  eame.  Takiiif^  Cldcafro 
as  an  example,  no  export  mto  appears  until  Octotxir  1. 1896.  Upon 
tliat  date,  the  domestic  rate  on  com  being20cente  toNew  York.sii 
export  rate  of  15  centB  was  made  wliicli  expired  October  81, 
189fi.  January  20,  1897.  tliu  ilonieetic  rate  still  bein^  20  oent*. 
a  15-<!ent  exjxjrl  rate  was  a^'^n  put  in  and  remained  effective 
until  September  ft,  1897.  ^'o  other  export  rate  appears  until 
Fohniary  1,  1899,  when  an  export  rate  of  18J  centa  upon  wheat 
and  16  cents  upon  corn  was  publiehed,  the  domestic  rates  bcioR 
20  cunts  and  17^  cents,  rcepoctivoly.  April  17lli  this  nio  was 
rtidiiced  to  12  cunts  npon  both  wheat  and  corn,  a  dotue«Uc  rate  of 
17  cents  ujwn  each  commodity  boin)^  mwle  offtsctive  the  follow- 
ing day. 

From  MinneajmliA  to  the  Atlantic  raaboard  the  publbhed  ratea 
upon  all  kinds  of  fcrain  and  the  products  of  ^rain  have  licen  uni- 
formly the  Htme,  that  is,  wheat,  corn,  and  flour  have  always  taken  on 
idenlicAl  rale,  December  28,  ISSO,  tho  domostic  rate  being  SSJ 
«ent«,an  export  rate  of  SOJci-nlit  wajupubliciiwl  which  expired  Feb- 
ruary 4, 1  Sfl<  I.  In  one  or  two  other  instanciiiex[Nirt  rates  were  tn  ef- 
fect for  fhurt  periods,  but  it  was  not  until  tiie  preKent  year  tluit  this 
l>ccanic  tlie  rule.  January  2,  1899,  an  export  rate  of  25  oenta 
was  made  effective  upon  Sour,  the  domestic  rate  upon  grain  and 
flour  being  27^  cents.     This  same  export  rate  was,  January  4, 
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1899,  extended  to  grain  and  otiier  grain  products  as  well  as  flour. 
February  7th  this  rate  was  raised  1  cent  to  26  cents.  April  18th 
tlie  domestic  rate  was  reduced  to  24-^  cents,  and  the  export  rate 
to  23  cente. 

From  the  Mississippi  River  to  New  York  no  export  rate  is 
found  until  October  1,  1896,  when  s  rate  of  17  centa  on  com  was 
put  in  against  a  domestic  rate  of  23  cents.  This  export  rate  ex- 
pired October  31,  1896.  January  20,  1897,  the  domestic  rate 
stili  being  23  cente,  an  export  rate  of  15  cents  was  applied  to 
com  which  remained  in  effect  until  September  6,  1897.  Febru- 
ary 1, 1899,  a  rate  of  13^  cents  upon  corn  was  made  effective,  the 
domestic  rate  being  20J  cents.  April  15th  an  export  rate  of  12 
centG  was  made  upon  both  wheat  and  corn,  the  domestic  rate 
upon  giain  and  grain  products  being  established  April  18tli  at 
19^  cente.  Both  domestiL-  and  export  rates  to  other  Atlantic 
cities  are  a  certain  differentia!  above  or  below  the  New  York 
rate,  so  that  the  history  of  the  export  rate  to  New  Yoi'k  indicates 
its  history  to  the  entire  Atlantic  seaboard. 

It  would  appear  that  export  rates  have  been  in  effect  to  the 
Gulf  ports  for  a  longer  time  than  to  the  North  Atlantic  ports. 
April  28,  1890,  an  export  rate  of  28  cents  on  corn  from  Kansas 
City  to  Galveston  was  established,  the  domestic  rate  being  48 
cents,  and  this  rate  continued  in  effect  until  December  28,  1895. 
The  domestic  rate  during  that  period  fluctuated  from  48  to  27 
cents.  December  2S,  1895,  an  export  rate  of  27  cents  was  made 
upon  com  against  a  domestic  rate  of  36  cents.  July  21,  1896, 
tliis  was  reduced  to  16  cents,  and  July  31  to  13  cents,  the  domes- 
tic rate  being  35  cents.  An  export  rate  of  28  cents  upon  oats 
was  made  between  these  points  July  20,  1891.  The  first  export 
rate  upon  wheat  was  made  February  16,  1896,  and  was  31  cents. 
From  this  time  on  the  export  wheat  rate  fluctuated,  the  lowest  being 
12  cents  August  17,  1S96.  At  the  time  of  the  hearing  the  rate 
on  all  kinds  of  grain  for  export  was  10  cents.  The  domestic  rate 
since  June  5,  1896,  has  been  37  centa  on  wheat  and  35  cents  on 


The  history  of  export  rates  from  Kansas  City  to  New  Orleans 
has  been  substantially  the  same,  although  the  difference  between 
domestic  and  export  has  not  been  as  wide. 

Grain  has  been  exported  in  limited  quantities  from  Mobile  and 
Pensocola.      Apparently  no  export  rate  to  these  points  has  ever 
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lieen  piibUshwl,  the  practice  liavinj;  been  to  bill  at  the  foil 
domestic  rate,  allowirif^  a  rebate  when  tlie  f^min  was  actoallT  sent 
abroad. 

It  will  be  eeeii  that  lower  rates  npoti  export  than  upon  domes- 
tic grain  have  for  a  considerable  time  prevailed  throiif^h  the  Gulf 
porte,  but  that  until  quite  recently  no  substantial  difference  hu 
been  made  through  Nortli  Atlantic  port*,  except  In  the  case  of 
Boston  and  Portland,  which  have  taken  tlie  New  York  export 
rate,  and  of  Montreal,  which  takes  an  export  rate  1  i^ent  below 
New  York.  The  question  now  before  us  is  whether  tlioso 
lower  export  rates  are  an  unjnst  discrimination  aj^nst  con«iinier« 
at  points  bearing  the  higher  domestic  rate,  and  so  in  violation  of 
the  3d  section  of  the  Act  to  lie^ilate  Coniineree.  This  mnK 
depend  upon  the  conditions  under  which  export  and  domeetio 
grain  moves,  and  those  conditions  arise  both  at  liome  and  abrtrnd. 

Uirecting  our  attention  first  to  wheat,  and  ponaidcring  the 
world  as  a  whole,  we  find  that  certain  coantries  produce  mor» 
wheat  than  they  consume,  while  certain  other  countries  consmne 
more  than  they  produce.  The  principal  nations  in  the  former 
claes  are  the  Uoitod  States,  the  Dominion  of  Canada,  Argentina, 
linssia,  India,  and  Uruguay.  The  following  table  eliows  the 
wlieat  prodiietiou  of  these  coantries  averaged  by  periods  of  Gve 
years,  from  18S1  to  1^05  inclusive,  aa  given  by  the  Dcpartmvnt 
of  Agriooltoro  for  the  United  States: 

At*raga  AhHual  firodvetion  of  vheat.  bg  q^tiupuitHial  ptriod*,  vi  tit  of  lAe  pnn- 
tip<U  aheai-eiporUng  tmtnlrit*. 
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CovlTTKtU. 

Averaite  Annutl  PnxtacL 

1881-ia8S. 

1880-1800. 

iwi-iew. 

BvthtU. 
488.085.744 

8».aoo,ooo 

al8.000.000 

(ft) 
oSU.IOd.ftll 
efl«9.72l.8<t3 

44R.H1T.400 
)ie.2ft4.«aO 

!K.aoo,ooo 

(ft) 

iaiB.400.«» 
84.1,0117.888 

/fwMk. 

C»ii»di „ 

At, 400.800 

L'ru)ni«y 

rtuMi* 

ladU  .-. 

0,148,000 
aoi. 400.000 

9u.Mi.aoo 

a  ADonalanrajte  (or  the  two  JTMH  1864-1885. 

b  Mo  alailulci  aVKiUble. 

e  AddiuI  ATonsc  ror  trlcnnlum  188»-18as. 

The  t'nitcd  t^tatea  always  produces  more  whoat  than  it  uses 
for  domestic  ctmsumption,  but  the  amoant  of  this  unrplnf  diffen 
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flireatly  from  year  to  year.  The  following  table  gives  the  amonnt 
of  wheat  exported  from  the  different  wheat-exporting  countries 
averaged  in  periods  of  five  years  for  the  time  indicated : 


CotJNTRlKB. 

lesi-iseo. 

1886-1890. 

1891-1865. 

Dnlted  8laW«._ 

132.157,043 

115.788.774 

L71.731,480 

Tlje  above  table  shows  the  exports  from  tlie  tTnited  States  of 
both  wheat  and  flonr  reduced  to  bushels,  and  also  from  other 
conntries,  althongh  the  amount  of  flour  exported  from  the  United 
States  is  relatively  mnch  larger  than  it  is  from  any  other  wheat- 
exporting  nation.  The  exact  statistics  are  not  at  hand  to  show 
exportationa  from  other  countries  since  1895,  but  it  snffieiently 
appears  from  the  above  statement  what  the  relative  position  of 
the  Dnited  States  is  as  a  wheat-exporting  nation. 

It  is  not  materia]  to  state  the  wheat-consnming  countries  nor 
the  amounts  consumed  by  each.  The  United  Kingdom  and  the 
European  continent  are  the  principal  ones.  It  is  sufficient  to 
observe  that  all  these  principal  grain  markets  are  in  direct  com- 
munication with  all  wheat-producing  countries.  In  Liverpool  or 
Antwerp,  American  wheat  comes  into  direct  competition  with 
foreign  wheat  from  all  these  sources,  and  must  be  sold  in  com- 
petition with  such  wheat.  It  was  said  in  testimony  that  the 
quality  of  American  wheat  was  superior  to  that  produced  any- 
where else,  except  in  the  Canadian  Northwest,  that  this  wheat 
was  largely  used  by  foreign  millers  to  mix  with  inferior 
foreign  grades,  and  that  this  sometimes  created  a  demand  for  this 
particular  quality  of  wheat  which  made  the  price  higher  than 
[hat  of  different  grades  of  foreign  wheat;  but  on  the  whole  it 
must  be  true  that  the  price  of  our  American  product  is  deter- 
mined in  these  markets  under  the  law  of  supply  and  demand  in 
competition  with  all  other  wheat-producing  nations.  American 
wheat  does  not  make  the  price  abroad,  although  it  may  be  the 
greatest  single  factor  in  the  making  of  that  price.  To  jnst  what 
extent  it  does  so  operate  must  manifestly  depend  upon  the 
araonnt  available  from  different  sources. 

If  the  price  of  wheat  in  the  foreign  market  is  fixed  by  condi- 
tions outside  the  United  States,  that  price  of  necessity  determines 
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the  sum  wliieli  cao  be  realized  in  the  foreign  market  for  ( 
American  product.  The  cost  of  lajin^^  this  wheat  clown  in  the 
foreign  market  is  made  np  of  two  factors:  tiie  price  paid  the 
farmer  wlio  raieee  it,  and  the  cost  of  traneporting  the  ^i^rain  from 
the  grain  fields  to  the  foreign  market.  If  the  cost  of  transporta- 
tion remains  at  all  times  the  same,  the  price  paid  the  farmer  mast 
vary  with  the  price  abroad,  and  a  reduction  in  the  cost  of  Inuu- 
portation  would  benefit  the  farmer  by  exactly  the  amount  of  thv 
reduction.  It  was  said  by  those  familiar  with  the  business  tliat 
the  price  at  which  our  surplus  can  be  i>old  determines  the  market 
price  of  the  entire  product.  It  seems  plain  that  this  must  be  tme 
to  a  large  extent.  We  are  inclined  to  think,  therefore,  tliat  there 
might  be,  and  at  times  probably  are,  market  conditions  Bbroad 
which  require  the  making  of  a  low  export  rate  for  the  purpose  of 
disposing  of  our  surplus  product,  and  that  without  such  rate  tlie 
surplus  product  could  not  be  moved,  resnlting  in  a  demoralization 
in  price  to  the  wheat  producer.  In  that  event  the  consumer  would 
get  the  benefit  of  the  low  price  which  the  producer  is  compelled 
to  take,  but  it  will  hardly  be  claimed  that,  taking  the  ]>ouple  m  n 
whole,  such  fluctuations  in  price  are  desirable. 

Market  conditions  in  case  of  corn  are  somewhat  different  than 
with  wheat.  In  the  sale  of  its  com  in  foreign  markets  the  United 
States  has  no  serious  competitor.  Argentina  exports  corn  in  lim- 
ited quantities,  and  considerable  appears  to  come  from  BOutbcoKt^ 
em  Europe,  but,  taken  altogether,  the  amount  is  insigniticanl  in 
comparison  with  that  furnished  by  the  United  States.  The  com 
market  of  Chicago  fi.xeB  the  price  throughout  the  world.  In  an 
indirect  fashion  corn  comes  into  competition  with  wheat  both 
abroad  and  in  the  Unitod  States.  Whoat  and  com  arc  both  cap- 
able of  sustaining  life,  and  tlio  comparative  expense  at  which 
either  article  can  be  procured  tends  in  a  degree  to  determine  the 
amount  of  it«  coneumptiou.  The  same  is  trne  of  other  graini. 
It  reiiuires,  however,  a  considerable  difference  in  expense  to  over* 
come  individual  prejudices  and  habits  in  favor  of  a  partionlar 
article  of  food.  The  opinion  of  exporters  examined  upon  the 
hearing  was  Uiat  it  wonld  reqnire  a  very  substantial  askance  or 
reduction  in  the  freight  rate  to  materially  inftuence  tlio  export  of 
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corn.  We  very  mucli  doubt  wbetlier  market  conditions  abroad 
require  a  low  export  corn  rate,  or  whetlier  snch  low  rates  pro- 
daee  a  material  effect  in  the  movement  of  our  surplus  com  crop. 
It  is  undoubtedly  true  that  exporters  in  the  United  States  are 
often  enabled  to  make  salea  by  some  concession  in  the  freight  rate 
which  they  could  not  otherwise  make,  but  in  the  making  of  those 
sales  they  are  prolmbly  competing  with  some  other  dealer  in  the 
United  States  who  is  exporting  his  corn  by  some  different 
route.  The  lower  rate  is  required,  not  to  meet  competition  from 
other  countries,  bnt  competition  between  transportation  compa- 
nies in  this  country. 

While,  however,  we  are  of  the  opinion  that  low  export  rates, 
especially  upon  wheat,  might  be  justified  and  required  by  market 
conditions  abroad,  we  are  not  of  the  opinion  that  the  particular 
rates  under  consideration  are  due  directly  or  indirectly  to  such 
conditions.  Many  grain  exporters  were  examined  in  the  course 
of  this  investigation,  many  railroad  men  were  asked  to  state  the 
reasons  for  the  wide  difference  between  the  export  and  domestic 
rate,  and  no  one  of  them  suggested  that  this  had  been  brought 
about  by  conditions  abroad.  It  was  the  universal  opinion  of  grain 
dealers  and  the  unanimous  admisfiiou  of  railroad  representatives 
that  these  rates  were  entirely  due  to  competition  between  rail- 
ways in  America. 

Grwn  which  is  grown  east  of  the  Kocky  Mountains  can  ordi- 
narily be  exported  either  tbrongli  the  Atlantic  ports  or  through 
the  Gulf  ports.  The  principal  North  Atlantic  ports  are  Mon- 
treal. Portland,  Boston,  New  York,  Philadelphia,  Baltimore,  Nor- 
folk, and  Newport  News,  and  the  principal  Gulf  ports,  Galveston 
and  New  Orleans.  Grain  grown  to  the  west  of  the  Kocky  Moun 
ttiins  passes  out  through  the  Pacific  ports. 

The  accompanying  table  compiled  in  this  ofiiee  from  the  statistical 
reports  of  the  United  States  government  shows  the  total  exports 
of  wheat  and  com  in  bushels  and  of  flour  in  barrels  from  January 
1,  187S,  to  May  1,  1S99.  These  exports  are  grouped  as  passing 
out  by  North  Atlantic  ports.  Gulf  ports.  Pacific  ports,  and  Miscel 
laneons  ports,  the  percentage  of  the  whole  being  given  in  each 
cafie. 
8  IHTBEB.  Com.  15 
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Tlic  Paciiic  ports  arc  not  included  in  this  investigation.  Moet 
of  the  grain  exported  through  otlier  jx>rt8  is  raised  l)etween  a  line 
dmwn  north  and  soutli  tlirough  Chicago  and  the  Kocky  Mount- 
ains. All  this  territory  is  nearer  in  miles  to  the  Gulf  }x>rts  tlian 
the  Atlantic  ports.  Owing  to  the  geographical  lines  upon  which 
our  railway  systems  have  heen  developed,  export  grain,  until 
within  a  comparatively  few  years,  has  moved  almost  entirely 
through  the  Atlantic  i)orts.  These  grain  fields  were  first  reached 
hy  roads  from  the  East.  Those  roads  have  l>een  strong  and  well 
e([uipped  and  have  heen  ahle  to  control  the  greater  part  of  this 
business.  Within  recent  years,  however,  the  lines  leading  to  the 
South  have  hecome  potential  comjHJtitors  for  this  trafiic.  Their 
physical  condition  has  heen  greatly  improved,  expensive  termi- 
nals have  heen  constructed  at  New  ( )rleans,  and  are  l)eing  con- 
structed at  (ialveston.  ,  (ireat  sums  have  heen  expended  hy  the 
government  in  improving  the  water  approaches  of  these  ])ortfl^ 
until  they  now  admit  vessels  of  the  largest  tonnage.  These  rail- 
ways, heing  in  ]>()siti(>n  to  han<lle  the  traffic,  and  having  a  must 
important  advantage  in  point  of  distance,  now  insist  that  a  por- 
tion of  the  husiness  belongs  to  them.  The  Illinois  Central  liail- 
road  with  its  ea>v  grades  and  unexcelled  terminal  facilities 
contends  that  the  grain  grown  upon  its  own  line,  at  least,  should 
be  expi>rte<l  by  it.  Lines  leading  south  from  Kansas  City  strenu- 
ously claim  that  grain  should  pass  by  their  routes  to  the  8ealK>ard 
rather  than  go  twice  the  distance  to  the  Atlantic  |)ort8.  Kansas 
( 'itv  is  distant  from  (lalvcstiju  about  Soo  miles  an<l  from  New 
York  about  14<»n  milrs.  Tin*  whole  countrv  tributarv  to  Kansas 
City,  in  which  enormous  (juantities  of  wiieat  an<l  corn  are  raised^ 
is  tiiercforc  much  nearer  tiie  (iulf  ports  tiian  the  Atlantic  |K>rts. 
Tt^timony  in  tiiis  case  >howcd  tiiat  the  grain  exjH»rted  through 
(ialveston  durin<r  the  Ia.^t  two  or  three  vears  had  been  hauled  an 
average  di>tance  of  from  7<'<»  to  l,nnn  miles,  while  had  it  {)as6ed 
nut  by  tlie  Atlanti<*  ports  it  must  have  U'en  carried  fn>m  1,4^.M»  to 
l,tln«»  mil<'>. 

I  Mainly,  this  giain  will  pass  out  through  that  port  by  which  it 
can  reai-Ii  its  foreign  de>tination  most  cheaply.  The  nmrgin  of 
profit  in  bandling  grain  has  bet*n  and  is  extremely  snuilK  and  a 
sliglit  dilTerriice  in  the  freight  rate,  not  more  than  one  eighth  to 
one    fourth   cent    per  bu>liel,  determines  the   route  which   it  will 
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take.  Tlie  ocean  rate  varies  greatly  from  tbo  same  port,  often 
lliictaating  from  day  to  day.  It  also  varies  between  tlie  different 
ports.  The  Gulf  ports  insist  that  they  aro  under  a  very  snbstan- 
tial  and  permanent  disadvantage  ob  compared  with  all  the  Atlantic 
ports,  and  especially  Boston  and  New  York,  in  that  there  are  no 
reffiilar  lines  of  steamships  from  Galveston  to  foreijrn  ports,  and 
comparatively  few  from  New  Orleans.  The  volume  of  imports 
through  these  ports  is  extremely  small,  so  that  vessels  coming 
there  for  cargoes  must  come  mainly  in  ballast.  From  this  and 
many  other  circumatancea  it  results  that  tlie  average  of  ocean 
rat«e  from  the  Gulf  ports  to  foreign  markets  is  higher  than  from 
the  North  Atlantic  porta.  Upon  this  proposition  the  evidence  in 
this  case,  and  the  evidence  taken  before  the  Commission  in  pre- 
vious cases,  leaves  no  question ;  but  when  the  attempt  is  made  to 
go  a  step  further,  and  to  determine  what -in  cents  per  bushel,  or 
per  hundred  pounds,  represents  the  disadvantage  attaching  to  the 
exportation  of  grain  throngh  these  ports  as  compared  with  North 
Atlantic  ports  the  problem  is  an  exceedingly  difficult  one,  and 
indeed  one  to  which  an  exact  answer  is  impossible.  What  is  true 
of  the  Gulf  ports  as  compared  with  the  North  Atlantic  porta  is 
true  in  a  lesa  degree  of  the  North  Atlantic  porta  in  comparison 
with  each  otlier.  Now  the  total  rate  must  be  the  same  by  all  the 
ports,  and  therefore  the  inland  rate  to  the  Gulf  ports  must  be 
less  than  the  corresponding  inland  rate  to  tlie  North  Atlantic 
ports,  but  just  how  ninch  it  is  exceedingly  difficult  to  say.  From 
all  this  we  conclude  that  competition  between  railways  for  a  con- 
siderable portion  of  this  export  grain  is  most  severe,  both  by 
reason  of  the  number  of  competitors  and  the  pecnJiar  conditions 
under  which  the  competition  proceeds. 

The  first  low  export  rates  from  the  Mississippi  River  and 
Chicago  were,  by  the  admission  of  all  parties,  made  to  divert 
traffic  from  the  Gulf  ports  to  the  eaatern  lines.  It  will  be 
remembered  that  export  rates  were  in  effect  from  Kansas  City  to 
Galveston  and  New  Orleans  previous  to  this  much  lower  than  the 
ordinary  domestic  rates. 

While  Gulf  competition  was  the  cauae  of  the  low  export  rates 
from  the  Mississippi  River  to  the  Atlantic  eeaboard  beginning 
October  1,  1S96,  that  competition  is  not  answerable  for  the 
extremely  low  rates  which   prevail  at  the   present  time,   tlieae 
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being  dne  to  competition  between  carriers  to  different  North 
Atlnntic  ports. 

For  many  yeare  previous  to  Felmiary  1,  !^9it.  c?«rtain  aprt*ed 
diiTereiitiuls  lind  existed  in  the  rates  from  interior  wvetom  points 
to  the  North  Atlantic  ports  of  export.  On  export  tmflip  Iloston 
and  Now  York  liavo  token  tlie  same  rate,  Pliiladelpliia  h  nito  2 
cents,  and  Baltimore.  Norfolk  and  Newport  News  S  cents  per 
hundred  pounds  below  New  York,  The  lines  leading  to  New 
York  IiHve  lon^  insisted  that  these  differentials  were  too  high  as 
against  that  port,  and  in  the  month  of  January,  18i<i),  an  agree- 
ment was  made  by  which  they  wore  to  t>e  reduced  one  half,  leav- 
injf  the  rate  to  Philadelphia  1  cent  and  to  Baltimore,  Norfolk 
and  Newport  News  IJ  cents  |;er  hundred  pounds  lower  than  to 
New  York.  Rates  from  St.  IamIs  and  Mississippi  lUrer  crr>ss- 
inga  as  far  north  as  Kast  Diihuque  are  tlie  same.  There  wu 
cither  in  effect  or  in  contemplation  at  the  time  of  the  making  of  the 
above  agreement  an  export  rate  on  corn  from  the  Missisfippi  River 
of  15  cents  to  New  York,  l."i  cent*  to  Philadelphia  and  12  eeuU 
to  Baltimore,  Norfolk  and  NewjKjrt  News,  The  lines  leading; 
from  St.  Ixiuis  to  Hallimore,  Norfolk  and  Newport  News  iuaiated 
that  the  rate  of  li  cents  to  these  latter  ports  could  not  be  ad- 
vanced b>-  reason  of  competition  witli  the  (lulf  lines.  It  was 
therefore  determined  that  tlie  new  differentials  should  be  adjusted 
hy  reducing  the  rate  to  New  York  and  Philadelphia.  Accord- 
ingly, l>eginning  February  Ist.  the  rates  were  from  the  Mi«si«»ippi 
River  to  New  ^ork  ISJ  cenU,  to  Philadelphia  12J  centa,  and  to 
Baltimore,  Norfolk  and  Newport  News  12  cents. 

Lines  leading  to  the  three  latter  points  had  always  insisted  that 
tlio  original  differentials  did  not  unduly  pn'fer  those  porta,  and 
that  under  the  modified  differentials  tliose  jwrts  would  not  obtain 
a  fairstiara  of  the  traffic  Some  of  the»e  line«  claimed  that  it 
was  a  jMirt  of  the  original  arrangement  by  wliich  the  diflerontikla 
wore  modified,  that  if  an  actual  trial  of  tlie  new  differential*  showed 
that  lines  leading  to  these  ports  did  not  obtain  a  fair  »hare  of  the 
hnsiuees  the  old  ditloruntials  should  be  restored.  These  lines 
further  insisted  that  the  actual  showing  for  the  niontJu  of  Feb- 
ruary and  March  demotistratod  the  eorrectneca  of  their  conten- 
tion, and  they  acconlingly  published  from  St.  Ijouis  to  tbese 
ports  a  rate  of  l"i   cents,  being  3   cents   Iwlow   the  New  York 
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rate.  Tlierenpon  lines  leading  to  New  York  iintnediately  met 
tbie  by  an  export  rate  of  12  cents,  thereby  leavinj^  the  differ- 
ential against  that  city  at  IJ  cents.  In  answer  to  tliia  one  line 
leading  from  St.  Louis  to  Newport  News  published  a  rate  of 
9  cents  upon  corn,  thus  re-establishing  the  3-cent  differential. 
Uere  the  matter  rested  at  the  time  of  the  hearing,  this  rate  not 
having  been  met  by  either  the  Baltimore  or  New  Tork  lines. 
Since  the  hearing  other  rates  have  beea  put  in  effect  which  will 
be  stated  hereafter. 

It  will  be  seen,  therefore,  that  the  first  export  rate  from  the 
Mississippi  River  was  made  to  meet  Gulf  competition,  and  that 
subsequent  reductions  have  been  brought  abont  entirely  by  com- 
petition between  rail  carriers  leading  to  the  North  Atlantic  ports. 
The  recent  low  export  rates  to  the  G-uIf  have  been  made  to  meet 
these  low  rates  east. 

There  seems  to  be  certain  territory  from  whieii  it  is  conceded 
that  grain  ought  to  be  exported  by  way  of  the  Atlantic  seaboai-d, 
and  no  attempt  is  made  to  divert  it  to  the  south.  There  may  also 
l)e  some  regions  from  which  eastern  lines  are  willing  to  admit 
that  grain  onght  to  be  exported  through  the  Gulf,  although  if 
Boch  regions  do  in  fact  exist  their  location  was  not  very  clearly 
developed  upon  this  hearing.  It  is  not  our  province  to  divide  up 
this  traffic  nor  apportion  this  territory;  nor,  if  it  were,  is  there 
evidence  in  this  case  which  would  enable  us  to  do  so.  It  is  evi- 
dent, and  we  find,  that  there  is  a  large  area  from  which  this  ex- 
port business  may  properly  be  said  to  be  competitive  as  between 
different  ports,  and  that  such  competition  does  actually  exist  in  a 
moat  intense  degree;  first,  between  the  Gulf  and  the  Nortli  At- 
lantic seaboard;  secondly,  as  between  different  North  Atlantic 
ports.     This  competition  has  produced  tlie  present  export  rates. 

While,  however,  competition  between  rail  carriers  was  respon- 
sible in  the  first  instance  for  the  present  low  export  rates,  there 
is  another  factor  which  must  have  a  most  important  bearing  upon 
the  maintenance  of  these  rates.     We  refer  to  water  competition. 

Chicago  is  the  most  important  grain  market  of  the  United 
States.  The  price  of  grain  in  that  market  probably  controls  the 
price  throughout  this  country  at  least.  Of  all  the  corn  which  is 
sent  from  the  West  to  the  Atlantic  seaboard  the  greater  part 
passes  through  Chicago,  or  a  Chicago  junction.     Of  wiieat  the 
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greater  hulk  seems  to  center  at  Diilnth  rather  than  Chicago,  al- 
thoiigli  Chicago  handles  large  quantities. 

Now  it  is  possible  to  transport  grain  from  Cliicago  to  either 
Montreal  or  New  York  entirely  by  water.  The  same  steamer 
which  loads  at  a  Chicago  elevator  can  pass  by  way  of  the  Great 
Lakes,  the  St.  Lawrence  River  and  the  Canadian  Canals  to  the 
side  of  the  ocean  steamship  at  Montreal.  Grain  carried  by  lake 
from  Chicago  to  Buffalo  can  there  be  loaded  into  a  canal  boat 
and  taken  through  the  Erie  Canal  and  the  Hudson  River  to  the 
ship-sitle  in  New  York  harbor.  It  did  not  apjKjar  very  definitely 
what  the  rate  per  hundred  jx)unds  by  water  from  Chicago  to 
Montreal  was,  but  the  testimony  leaves  the  impression  that  it  is 
between  S  and  \)  cents  per  hundred  pounds.  Neither  did  it  ap 
pear  exactly  what  the  all-water  rate  was  from  Chicago  to  New 
York.  During  the  present  season  the  prevailing  rate  from 
Chiciigo  to  Buffalo  by  water  has  been  from  1^  to  IJ  cents  per 
bushel.  During  the  last  seasi>n  there  were  times  when  this  rate 
was  as  low  as  J  of  a  cent  |)er  bushel,  and  jierhaps  even  lower. 
No  evidence  was  introduced  uj>on  this  hearing  as  to  the  canal  rate 
from  Buffalo  to  New  York.  Most  of  tlie  grain  arriving  at  Buffalo 
is  tninsj)orted  from  there  to  the  seaboard  by  rail.  The  canal  in 
18i>S  carried  only  about  IDjMinjMH)  l)ushels.  At  the  present 
time  the  rate  from  Buffalo  to  New  York  on  wheat  is  3^  cents 
per  bushel  including  the  elevator  charges  at  Buffalo.  This  gives 
a  lake  and  rail  rate  from  Chicago  to  N(»w  York  of  a  trifle  over  1> 
cents  per  hundred  pounds.  While  a  j)art  of  this  haul  is  by  raib 
this  part  is  in  con)|)etition  with  the  canal  and  the  rate  could  not 
l)e  substmtially  higiier.  Indeed  it  is  ])robable  that  this  rate  even 
could  not  be  maintaine<l  against  canal  comju'tition  were  it  not  for 
the  fact  that  tiio  niilwiiysapjjarently  manage  t<»  control  the  eleva- 
tor facilities  at  Buffalo.  The  chargtM  whicli  canal  grain  is 
obliged  to  ]my  for  transfer  from  the  lake  vessi»l  into  the  canal 
boat  is  a  serious  ol)stacle  to  transportation  by  (*anal. 

We  have  already  seen  tiiat  exiH>rt  corn,  being  at  (-hicago,  and 
exjiort  wheat,  being  at  Duluth,  will  reach  the  fort^ign  port  by 
the  eheajK'st  route.  Tnless,  therefore,  tht?  rail  carrier  makessiib- 
stantiallv  the  same  rate  on  this  irniin  to  New  York  as  is  made  bv 
water  lines  tlu»  tratlic  will  of  netressitv  move  bv  water,  an<l  not  bv 
rail.     Otherwise  stated,  no  grain  can  l>e  ex|H>rte<l  from  Chica^ 
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throngh  New  York  by  rail  unless  the  rail  rate  U  practically  the 
same  rs  the  water  rate.  There  may  be  circiini stances  iiDdor 
which  the  rail  carrier  can  obtain  a  slightly  higher  rate,  but  the 
teetimony  shows,  and  the  necessary  conclusion  from  the  undispu- 
ted facts  is,  that  no  considerable  difference  can  be  made  in  favor 
of  rail  transportation. 

There  was  no  testimony  to  show  what  the  ocean  rate  from 
Montreal  to  the  foreign  destination  was,  but  it  did  appear  in  this 
case,  and  has  appeared  in  several  previous  cases,  that  the  ocean 
rate  from  New  York  is  lower  than  from  any  other  port  except 
Boston.  It  must  follow,  therefore,  that  all  grain  at  Chicago,  or 
which  can  be  brought  to  Chicago,  will  be  exported  through  the 
port  of  New  York  unless  carriers  leading  from  Chicago  to  the 
other  ports  make  a  rate  as  low  or  indeed  lower  than  is  made  to 
New  York.  The  same  remark  applies  to  interior  points,  Peoria, 
St.  Louis  and  the  lines  leading  from  these  cities  claim  the  riglit 
to  participate  in  this  export  grain  traffic,  but  this  they  cannot  do 
unless  tlie  rates  from  such  interior  points  to  the  jiort  of  export 
bear  a  certain  relation  to  the  Chicago  rate,  for  the  grain  can 
reach  either  Chicago  or  these  points.  A  reduction  in  the  Chi- 
cago export  rate  necessarily  forces  a  reduction  in  the  export  rate 
from  these  interior  points  to  the  Atlantic  seaboard ;  but  we  have 
already  seen  that  the  rate  to  the  Atlantic  seaboard  and  the  rate 
to  the  Gulf  must  correspond  if  any  business  is  to  move  through 
the  Gnlf.  Hence  the  inevitable  conclusion  that  the  water  rate 
from  Chicago  to  New  York  and  from  Chicago  to  Montreal  de- 
termines the  export  rate  through  all  the  ports  of  the  United  States 
to  a  large  extent  while  that  rate  is  available.  Whatever  has 
been  said  in  reference  to  Chicago  applies  equally  to  Dulutli.  the 
lake  rate  from  there  being  but  a  trifle  higher  than  from  Chicago. 

Not  only  is  water  competition  a  controlling  factor  in  theory, 
but  in  volume  as  well.  Tiie  testimony  upon  this  hearing  was 
that  nearly  all  the  wheat  which  reached  Uuluth  went  from  there 
by  water.  It  api>eared  that  in  the  year  1898  127,000,000  bnsliels 
of  corn  passed  through  Chicago,  and  of  this  amount  97,iiOO,OOU 
bushels  left  tiiat  port  by  water.  It  was  in  evidence  that  one 
exporter  during  the  year  1898  had  sent  14,000,000  bushels  of 
grain  all  water  through  the  port  of  Montreal.  Competition 
which  actually  carries  such  enormous  quantities  of  traffic  must  be 
controlling  in  its  effect. 
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It  b1iou1<J  be  ob^rved  tlmt  tliesc  lake  rates  only  ftpplj  dnring 
the  period  of  imvifration,  which  ia  ordinarily  from  the  middle  M 
April  to  the  middle  of  Uecembor.  During  some  live  months  in 
the  year  grain  cannot  be  transported  from  Chicago  by  Inko.  but 
the  effect  of  this  water  com|>etition  is  not  entirely  coiitinod  to 
the  )teriod  of  navigation.  Considerable  quantities  are  accuma- 
lated  ^nring  the  closed  seaeon  at  different  ports  of  export,  as  well 
a«  at  Buffalo  and  other  lake  porta,  to  be  sent  forward  after  navi- 
gation closes.  Upon  the  coritmry.  tho  L-lcvatore  at  Chicago, 
wliiuh  are  estimated  to  contain  about  50,UOO,0<in  bnshds,  are 
emptied  dnnng  the  season  of  navigation,  bnt  as  soon  as  naviga- 
tion closes  they  I>egin  to  fill  up  nntli  grain  which  is  store^i  there 
in  anticipation  of  tho  opening  of  the  next  season.  Considerable 
cjaantitius  are  also  stored  in  vt-esols  lying  at  Chicago  and  Onlntli 
during  tlic  winter  nioiitlis.  Wiiilc.  therefore,  there  is  dnrlng 
nearly  half  the  year  no  actual  lake  transjiortation,  the  water  route 
in  a  degree  ooiitrols  even  then  the  rait  rate ;  it  limits  to  an  extent 
at  all  times  the  amount  which,  tho  rail  carrier  can  obtain  from 
this  trafiic. 

Water  rates  from  Chicago  to  Montreal  and  New  Tork  apply 
to  both  export  and  domestic  traffic,  and  no  distincUon  appcats 
to  he  made  betwoen  the  two  kinds  of  traffic  in  caee  of  tho  Uk« 
and  rail  rate. 

A  pertinent  inquiry  in  all  investigations  of  this  Hort  is.  Who 
is  injured!  In  the  present  case,  Whom  does  this  differeuoc 
between  export  and  domestic  rat«sliarmi  There  are  four  dif- 
ferent classes  involved:  the  producer,  the  farrier,  the  domestic 
consumer  and  the  foreign  conanracr.  Many  witnesses  exprt»»«d 
tho  opinion  that  the  producer  hatl  the  benefit  of  the  low  rate. 
The«j  slalemi-nta  were,  however,  mcrtily  expressions  of  opinion. 
No  wiUifAH  wa)<  able  to  nay  that  Ibe  putting  in  of  tlieoe  rates  had 
produced  any  actual  effect  upon  the  general  market  price  of 
wheat  and  com,  and  for  the  obvious  reason  that  the  el«u>ent« 
which  determine  tho  market  price  of  ihvsv  commodities  an*  so 
complex  and  sc>  various  and  the  prices  tbvmsuU'cs  so  llitctuaie 
that  it  wonld  bo  im]>os«iblu  to  observe  the  connection  if  it  ex- 
isted. Whatever  fact  in  found  in  reference  to  this  innot  probably 
be  by  inference  from  other  facta. 

It  ap|>eani  phiin   that  if  the  price   of  grain   were  abeolntcly 


by  the  foreign  market  the  American  farmer  wonid  receive 
the  entire  benetit  of  the  low  rate.  If  grain  cannot  be  sold  for 
more  than  a  certain  price,  and  if  that  price  is  less  tlian  the 
market  price  in  this  country  plus  the  established  rate,  tlien  either 
the  rate  or  the  price  in  this  country  must  be  shrunk  or  the  grain 
cannot  tind  a  foreign  market.  Upon  t!ie  otlier  hand,  if  tiie  price 
of  grain  in  the  foreign  market  ia  determined  by  _  tlie  American 
market,  then  the  foreigner  has  the  benefit  of  the  low  rate.  The 
price  which  the  American  farmer  receives  is  fixed  by  his  home 
market,  and  the  exporter  can  sell  in  the  foreign  country  for  that 
price  plus  the  rate.  When  the  rate  ia  reduced,  tlie  price  in  the 
foreign  market  is  correspondingly  reduced.  As  an  actual  fact  it 
ia  doubtless  true  that  the  price  of  grain,  certainly  wheat,  abroad 
is  fiixeJ  neither  by  the  foreign  nor  by  the  American  snpply 
alone,  but  by  the  one  acting  upon  the  other.  Undoubtedly  the 
American  market  has  more  to  do  with  the  price  abroad  at  some 
times  than  at  others,  but  it  must  always  have  something  to  do 
witli  that  price,  and  the  state  of  the  foreign  market  must  always 
act  to  some  extent  upon  the  American  market.  It  is  probable, 
therefore,  that  the  producer  and  the  foreign  consumer  obtain  in 
varying  degrees  the  benefit  of  the  low  export  rate  upon  wheat. 
In  view  of  the  almost  unanimous  testimony  that  market  con- 
ditions abroad  have  not  required  the  recent  low  export  rate,  and 
that  the  volume  of  exports  has  not  been  stimulated  by  those  rates, 
vre  are  inclined  to  think  that  from  these  particular  reductions  in 
rata  the  American  producer  has  derived  no  special  benefit.  The 
carrier  has  lost  and  the  foreign  consumer  has  gaineil. 

There  was  no  claim  in  this  case  that  the  present  domestic  rates 
were  too  high.  If  the  American  consumer  suffers  from  the  low 
uxptM't  rate  it  must  be  from  the  necessary  consequences  which  re- 
sult from  such  an  adjustment  of  rates.  We  cannot  tind  specifi- 
cally from  the  testimony  in  this  case  that  the  American  consumer 
in  the  East  is  injured. 

Whatever  injurious  effect  is  capable  of  being  perceived  ia 
much  more  likely  to  result  between  different  sections  in  the 
West,  and  arises,  not  from  the  principle  of  the  lower  export  rate, 
hnt  from  the  application  of  that  rate. 

Nearly  all  these  low  export  rates  are  what  are  termed  propor- 
tional  rates.     They  do  not   apply  to   traffic  originating  at   the 
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point  from  whicli  they  are  made  eflfective,  but  only  to  traffic 
which  has  already  paid  the  local  rate  up  to  that  point  The  12- 
cent  rate  from  the  Mississippi  River  to  Hew  York  cannot  be  nsetl 
for  the  transportation  of  grain  grown  upon  the  cast  bank  of  tiiat 
river,  but  only  applies  to  grain  grown  to  the  west,  and  which  has 
already  l)een  transported  from  some  )>oint  farther  west  up  to 
that  river.  It. is  evident  that  the  application  of  this  rate  to  the 
Mississippi,  without  the  putting  in  of  corres)>ondiiig  rates  at 
points  east,  must  have  aflfected  the  price  of  grain  grown  west  of 
that  river  m  compared  with  the  price  of  that  grown  east.  The 
export  rate  from  Chicago  and  from  the  Mississippi  River  is 
nominally  the  same.  If  it  were  actually  the  same,  wheat  would 
he  worth  exactly  as  much  at  the  Mississippi  as  it  is  at  Chicago 
for  export.  The  testimony  ten<led  to  show  that  the  putting  in  of 
this  low  proportional  nite  did  actually  incroiise  the  price  of  grain 
at  the  Mississippi  River  in  comj)arison  with  the  Chicago  price. 

In  <livitling  the  12-cent  rsite  from  the  Mississippi,  carriers  first 
subtract  I)  cents  for  terminal  charges  at  New  York.  The  remain- 
ing 1»  cents  is  then  divided  by  giving  carriers  west  of  Chicago  20 
j>er  cent,  or  l.S  cents,  and  cJirriers  east  of  Chicago  HO  per  cent, or 
7.2  <*cnts.  It  also  a])pears  that  there  is  in  etTe<*t  a  proi>ortionaI 
Tiitv  from  the  Mississippi  River  to  Chicago  of  l.S  cents  upim 
grain  moving  through  Chicago  by  any  route  ft >r  export.  Grain 
is  carritMJ  to  Chicago  from  the  Mississippi  at  this  rate  aiid  put 
into  tlu*  Chicago  elevators.  From  these  elevators  it  may  move  to 
tin*  cast  either  by  rail  or  by  water.  When  it  moves  by  rail  some 
att<>nipt  seems  to  be  made  to  insun*  the  fact  that  it  shall  lie  ex- 
ported, but  wlu»n  it  goes  by  water,  jis  most  of  it  th>es,  no  such 
attempt  is  made.  Then*  seems  to  have  lK»en  in  etTect  a  further 
proportional  export  rate  from  th<*  Missouri  to  the  Mississippi 
Kivt»r  of  Ti  (MMits  j>er  hundred  jM»unds,  which,  with  the  rate  of 
1.^  eeiit>  from  the  MisMssippi  River  to  Chicago,  makes  a  pro- 
|M»rtional  <*xj»ort  rate  of  tJ.s  eents  from  tlu»  Missouri  River  to 
( 'liicago. 

It  may  happen,  and  in  many  cases  do4>s  ha]>]HMi,  that,  by  the 
application  of  tlie.-e  so-ealled  j»roportional  nites,  grain  from  the 
more  di>tant  point  obtains  tran>pt>rtation  to  ChicMigo  or  to  the 
<Tulf  at  a  les>  rate  than  grain  from  the  internuMliate  tields  through 
wliieli  the  transportation  p:i>ses.     We  held  in  the  investigation  as 
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to  these  export  rates  last  April  tliat  tliis  created,  as  against  sucli  in- 
termediate points,  an  undue  preference,  hi  the  Matter  of  £iej}oj-t 
Raissfrom  Points  East  and  West  of  the  JUisBiasippi  River.  8  I. 
C  C.  Rep.  185.  We  now  repeat  tliat  finding.  No  facts  are  shown 
in  this  case  which  justify,  in  our  opinion,  as  matter  of  fact  the 
making  of  the  lower  rate  from  the  more  distant  point.  In  no  case 
shonld  the  rate  from  the  intermediate  point  be  higlier,  and  if  it  is 
we  find  that  an  nn  just  discrimination  is  thereby  created  against  the 
intermediate  territory. 

There  is  still  another  way  in  which  the  application  of  these 
rat^  operates  as  a  discrimination  against  millers  and  other  con- 
snmers  at  interior  points.  We  iiave  just  seen  that  grain  is  carried 
to  Chicago  from  the  Missouri  or  the  Mississippi  Rivers  npon  a 
very  low  proportional  rate.  In  theoi-y  this  rate  applies  only  to 
grain  for  export,  (iraiu  intended  for  local  consumption  at  Chi- 
cago should  pay  a  higher  local  rate.  When  this  grain  is  shipped 
to  Chicago  it  is  not  known  whether  it  will  be  locally  consumed 
or  sent  forward,  and  it  is  all  billed  at  the  low  proportional  rate. 
Some  attempt  appears  to  have  been  made  in  some  cases  to  correct 
the  billing  if  it  was  subsequently  used  locally,  and  the  testimony 
«bowed  that  some  millers  had  actually  paid  the  local  rate  upon 
wheat  from  the  Mississippi  River;  but  it  fairly  appeared  that  in 
many  cases  this  was  not  done.  We  have  already  said  that  when 
grain  goes  forward  by  water  no  attempt  is  made  to  distinguish 
Itetween  export  and  domestic.  It  appeared  that  in  the  case  of 
one  Texas  miller,  whose  wheat  waa  delivered  to  him  at  Gal- 
veston, if  the  flour  ground  from  it  was  subsequently  exported 
a  reduction  was  made  in  the  rate  sufficient  to  deliver  bis  wheat 
npon  the  export  basis.  All  this  makes  it  plain  that  preferences 
and  discriminations  are,  and  probably  must  continue  to  be,  made 
nnder  the  present  system  of  dual  rates. 

Representatives  of  the  city  of  St.  Louis  have  insisted  during 
this  investigation  that  that  city  was  unjustly  discriminated  against 
as  a  grain  market  by  the  present  adjustment  of  rates.  The 
ebowing  made  certainly  indicates  that  St.  Louis  is  losing  the 
gmin  traffic  which  was  formerly  iiandled  at  that  point.  Years 
ago  large  quantities  of  grain  were  carried  by  water  to  New  Or- 
leans, but  at  the  present  time  very  little  of  tiiis  business  is  done. 
Its  grain  tonnage  by  rail  has  fallen  off  very  materially.     How- 
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ever  ^reat  the  injustice  toward  St.  Louis  may  be,  we  cannot 
remedy  it  in  this  proceeding  u^le^>8  it  arises  out  of  the  matters 
under  consideration.  Hence,  only  those  aspects  of  the  case  will 
be  referred  to  here. 

It  has  already  been  seen  that  substantially  all  grain  from  west 
of  the  ^lississippi  Tiiver  goes  to  Chicago  upon  these  low  export 
rates.  Beyond  Chicago  it  takes  the  low  water  rate  whether  for 
export  or  domestic  consumption.  Grain  may  perhaps  reach  St. 
Louis  at  the  export  rate,  even  though  it  finally  goes  forward  for 
domestic  use;  ujx>n  this  point  the  testimony  is  not  clear;  but  it 
must  proceed  from  there  east  for  domestic  use  at  the  domestic 
rate.  * 

It  also  apj)ears  that,  while  the  published  ex|>ort  rate  from  l>oth 
('hicago  and  St.  Louis  is  12  cents,  the  actual  export  rate  from 
Chicago  is  lo.2  cents. 

The  carriers  insist  that  while  now,  for  the  iirst  time,  a  svste- 
matic  difference  is  made  in  the  published  tariff  between  export  and 
domestic  rates,  there  has  in  fact  alwavs  been  such  a  difference  in 
the  actual  rate.  It  is  undoubtedly  true  that  as  to  com|)etitive 
trathc  the  puhlished  rate  has  been  largely  departed  from  in  the 
past.  This  exj)ort  tratlic  is  highly  competitive.  It  moves  in  large 
lots  and  is  handled  bv  comparativelv  few  in<livi<luals.  The  idea 
has  been  more  or  less  prevalent  that  the  provi.sions  of  the  Act  to 
Regulate  Commerce  did  not  refer  to  exiH>rt  traffic.  For  these 
and  other  reas<»ns  export  business  has  been  peculiarly  open  to  the 
manipulation  of  rates. 

TIh^  testimony  of  representatives  of  carriers  familiar  with  rates 
actually  ])aid  was  to  the  effect  that  there  had  heen  in  the  [Mist  as 
wide  a  difference  between  the  jnihlished  rate  and  the  actual  rate 
upon  expt»rt  business  a^  exists  to-day  in  the  publi.shed  tariffs.  We 
have  no  douhttliat  there  Iia,sheen  in  the  past  a  difference  l)etween 
the  puhlislied  and  actual  rates.  Tlii.**  difference  has  existed  in  the 
cjise  of  both  export  and  domestic  tratlic.  It  has  probably  lK*en 
greater  in  the  cum*  of  export  hu>iness,  but  how  great  we  cannut 
<letinitelv  tirHJ. 

Carriers  aUo  claim  that  they  are  ju>tilied  in  making  a  lower 
rate  on  I'xport  than  on  domestic  hn>iness  hy  the  faet  that  the  cost 
of  service  is  les>  to  them.  Thi>  export  l>u>iness  moves  in  large 
lot.N  often  in  train-loads,  from  a  single  point  of  origin  to  a  single 
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destination.  Large  cars  can  be  used  and  these  cars  can  be  loaded 
to  their  full  capacity.  For  these  and  other  reasons  they  urge  that 
the  cost  of  handling  this  traffic  is  less  than  in  case  of  domestic 
We  are  inclined  to  think  that  there  may  be  some  difference  in  the 
cost  of  service,  but  we  cannot  from  any  testimony  in  this  case 
expreee  an  opinion  as  to  the  amount  of  sueli  difference. 

The  rate  from  Chicago  to  New  York  is  tlie  basis  of  many  other 
ratee,  both  from  western  points  and  to  eastern  points.  A  reduc- 
tion in  that  domestic  rate  works  in  and  of  itself  a  reduction  of  all 
these  dependent  rates,  many  of  which  are  not  competitive,  and 
which  are  not  directly  influenced  by  water  competition  between 
Chicago  and  New  York.  These  .rates  are  not  affected  by  lake 
and  rail  rates,  or  by  rail  rates  from  Buffalo.  The  carriers,  while 
they  cannot  expect  to  transport  grain  between  Chicago  and  New 
York  at  the  domestic  rate,  seem  to  prefer  to  maintain  that  rate 
rather  tJian  reduce  all  these  dependent  rates,  and  to  meet  water 
competition  by  way  of  the  rail  rate  from  Buffalo. 

During  the  period  of  closed  navigation  large  quantities  of  traf- 
fic actually  move  at  the  higher  domestic  rate.  It  appeared  that 
during  the  months  of  Mareh  and  April  the  New  York  Central 
received  at  New  York  3,93t!  cars  of  grain,  of  which  1,769  were 
transported  uixm  the  domestic  and  2,167  upon  the  eSport  tariff. 

Some  question  was  made  upon  the  hearing  as  to  whether  these 
low  export  rates  were  remunerative  to  the  carriers.  No  intelli- 
gent finding  can  be  made  upon  that  point.  It  is  doubtful  whether 
the  carriers  liave  any  very  intelligent  opinion  upon  it.  All  the 
witnesses,  both  grain  dealers  and  railway  representatives,  agreed 
that  the  export  rates  then  in  force  were  too  low,  that  they  were 
war  measnres,  and  that  they  should  be  readjusted  upon  a  higher 
basis.  One  railway  representative  stated  that  his  company  con- 
tinued in  the  business  at  the  present  rates  merely  for  the  puipose 
of  retaining  its  patronage,  and  that  it  might  have  a  voice  in  the 
final  disposition  of  the  question. 

It  was  said  at  the  St.  Louis  hearing  that  some  agreement  had 
been  reached  by  which  the  Gulf  lines  were  to  he  given  a  differen- 
tial of  +J  cents  below  the  eastern  lines.  Since  the  hearing  was 
concluded  certain  changes  in  the  rates  have  been  made.  Those 
now  in  force  are  indicated  upon  the  following  tables: 
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Domestic  and  £^port  rates  on  Grain  and  Grain  Products  fn>m 
Chicaijo,  III.,  and  Mississippi  Jiiver  to  Eastern  SSeaboard 
Cities,  in  effect  Aiigust  7,  1899. 
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port  rates  on  floor :  15  cents  to  New  York,  13  cents  to  Philadel- 
phia, and  12  cents  to  Baltimore.  Thia  will  work  &  reduction  of 
4^  ceut&  from  present  rates. 

Rates  on  Flour  and  Orain  from,  Kansas  City,  Mo.,  to  2fffto 
Orleans,  La.,  and  Galveston,  Texas,  in  ^ect  A-ugust  7, 1899. 
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The  second  branch  of  this  case  refers  to  the  relative  ratea  upon 
grain  and  the  products  of  grain.  While  the  order  instituting  the 
investigation  includes  the  products  of  both  corn  and  wheat,  the 
manufacturers  of  corn  products  did  not  appear  and  were  not 
heard,  nor  were  any  complaints  received  from  that  class  until  after 
the  close  of  this  hearing.  The  only  product  of  grain  which  was 
fnily  represented  upon  the  hearing  was  Hour.  It  seems,  more- 
over, that  floor  is  the  onlj  grain  product  whicli  is  exported  in 
very  large  quantities,  and  that  is  the  only  subject  accordingly  to 
which  this  discussion  will  be  directed. 

From  the  time  the  Act  to  Kegnlate  Commerce  took  effect 
nnlil  February  1,  1893,  railway  carriers  have,  with  the  exception 
ofashort  period  in  ISSJl,  published  the  same  rate  upon  export 
wheat  and  flour.  Different  rates  upon  tliese  commodities  have 
been  made  in  certain  parts  of  the  United  States,  but  those  rates 
have  never  been  applied  to  export  traffic.  February  1,  1899, 
carriers  leading  to  the  Atlantic  seaboard  published  an  e.tport  rate 
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upon  wheat  from  Chicago  to  New  York  of  18J[^  cents.  The 
doincetie  rate  was  then  20  cents  and  the  rate  upon  tlonr  was  the 
same.  These  rates  were  not  changed,  and  tlie  rate  upon  export 
flour  was  thus  li  cents  per  hundred  j>ounds  higher  than  the  rate 
upon  export  wheat.  Subsequently  the  rate  upon  wheat  was  fur- 
ther reduced  to  12  cents,  tlie  domestic  rate  upon  wheat  and 
the  rate  upon  flour  being  established  at  17  cents.  Generally 
speaking  the  rate  upon  both  domestic  and  export  flour  is  the 
same  as  the  rate  u{X)n  domestic  wheat,  so  that  the  difference 
between  export  wheat  and  export  flour  is  representeil  by  the  dif- 
ference between  domestic  wheat  and  exjKjrt  wheat.  These  rates 
have  already  been  given,  an<l  need  not  be  repeated  here. 

The  statement  that  no  distinction  is  made  l>etween  domestic 
and  export  flour  is  subject  to  one  most  important  exception. 
Flour  from  Minneapolis,  the  largest  milling  center  in  the  United 
States,  when  for  export  takes  a  rate  H  cents  per  hundred 
pounds  below  the  corresponding  domestic  rate  by  both  rail  and 
lake  and  rail  routes,  and  this  same  ditference  obtains  in  the  ease 
of  certain  other  milling  points  in  the  ^«orthwest  whose  rates  are 
gt)vernetl  by  the  Minneapolis  tariff.  This  distinction  does  not 
ap]>ly  in  the  ease  of  Milwaukee,  nor  at  any  point  south  of  a  line 
drawn  through  Milwaukee  east  an<l  west. 

Several  of  the  carriers  who  maintain  the  same  domestic  and 
export  rate  on  flour  from  Milwaukee,  Chicago,  and  other  points 
concur  in  the  publication  of  this  low  exjH)rt  nite  from  Minneapolis 
antl  cognate  points,  and  participate  in  the  trans])ortation  of  flonr 
for  export  at  such  reduced  nite.  These  lines  intimateil  U|)on  the 
hearing  that  their  action  in  making  the  two  rates  from  Minneap- 
olis was  co4Tced  bv  the  Canadian  Paciflc  Kailwav  and  its  aflilia- 
t4'<l  line,  the  St.  Paul,  MinneajMjlis  A:  Sault  Ste.  Marie  Itailway. 
The  testimonv  hardlv  amounts  to  a  positive  assertion  of  this  fact. 
The  rt'cord  in  the  oflice  of  the  Commissit>n  shows  that  this  tariff 
was  tiietl  bv  the  Western  Trunk  Line  committee  and  concurred 
iti  by  all  interested  lines.  There  is  nothing  in  this  case  to  indi- 
eate  that  there  was  any  eoercit>n  upon  the  part  of  anylKxly.  The 
nit(>  was  not  first  put  in  by  the  (*ana<lian  litie,  but  was  simultan- 
eou^lv  tiled  bv  all  lines.  Traflie  ft)r  ex|M>rt  bv  this  (.^anadian 
route  passes  through  the  Cnitetl  States  from  Minneapolis  to  San  It 
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6te.  Marie,  a  distance  of  500  miles,  and  uFiually  returns  again  to 
tlie  United  States,  and  ia  exported  through  the  port  of  Boston, 

The  statement  that  a!l  other  lines  make  the  same  rate  npon 
flonr,  whetiier  for  export  or  domestic,  should  be  given  one  fur- 
ther qualification.  Wheat  and  flour  take  the  same  pu  hlished  export 
rate  through  the  Gulf  ports.  Again,  flour  is  often  carried  upon 
through  bills  of  lading  which  name  a  throngh  rate  from  the  in- 
terior point  to  the  foreign  destination,  and  this  through  rate 
varies  from  day  to  day.  As  we  understand  the  testimony,  those 
rail  lines  leading  to  Baltimore  and  other  Atlantic  ports  north  of 
Baltimore  determine  this  through  rate  hy  adding  the  fluctuating 
ocean  rate  to  the  published  inland  rate,  so  that  the  division  of  the 
throngh  rate  actually  received  by  the  inland  carrier  is  in  all  cases 
its  published  rate;  but  carriers  leading  to  Norfolk,  Newport  News, 
and  the  Gnlf  ports  name  a  through  rate  on  flonr  of  which  their 
division  may  differ  from  day  to  day.  This  will  be  more  fully 
explained  hei-eafter,  and  is  only  referred  to  now  as  qualifying  the 
general  statement  that  the  rates  on  export  and  domestic  flour 
were  the  same  by  these  lines.  With  reference  to  them  there  ia 
no  fixed  rate  on  export  flonr. 

The  milling  interests  of  Minneapolis  and  other  points  whicli 
now  enjoy  an  export  rate  did  not  appear  upon  this  hear- 
ing, but  practically  all  other  sections  of  the  country  in  which 
flour  is  ground  for  esport  were  represented  before  us,  protesting 
against  the  difference  in  rates  upon  export  wheat  and  flour. 
These  milling  interests  may  be  properly  divided  into  the  seaboard 
and  the  interior  millers,  and  while  the  difference  in  rate,  when 
actually  paid,  apparently  affects  both  these  classes  in  substantially 
the  same  way,  their  claims  may  be  stated  separately. 

American  millers  compete  in  foreign  markets  with  one  an- 
otlier,  bnt  the  testimony  shows  that  their  most  serious  competitor 
is  the  foreign  miller.  Most  wheat  purchased  by  wheat-consum- 
ing countries  is  exported  before  being  ground.  Russia  and  Can- 
ada grind  a  small  amount  of  their  surplus  wheat,  but  the  United 
States  is  the  only  nation  which  exports  any  very  considerable 
amount  of  flour. 

Considering  the  seaboard  miller  as  compared  with  the  English 
miller  who  grinds  American  wheat,  both  must  derive  tlielr  sup- 
ply of  the  raw  material  from  the  same  source.  The  . 
8  IxTBBS.  Com,  16 
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miller  at  Nuw  York  pays  tlie  (domestic  rate,  which  is  from  i 
Mississippi  liirer  19^  cents  per  Iiiuiiired  puiinds,  wliilo  the  Eng- 
lish miller  traDsportg  his  wheat  from  the  same  point  to  New 
York  at  the  rate  of  12  cents  ]>er  hundred  pounds.  Clearly, 
therefore,  the  EngltBhraaii  has  an  advantage  by  reason  of  tlii^ 
difference  in  freight  rate  over  the  American  of  TJ  cents  per  hun- 
dred. It  also  costs  the  Amencan  miller  more  In  tmnsport  his 
product  across  the  ocean  than  it  doee  tlie  Englisli  miller  to  tnins- 
port  his  wheat;  but  thie  b  a  matter  with  which  fee  are  not  con- 
cerned. Plainly  the  American  miller  at  New  York  pays,  if  he 
pays  the  published  domestic  rate,  7^  cents  per  hundred  pounds 
more  thantho  Englishman  in  bringing  his  wheat  to  the  seaboard, 
and  ifl  thcR'forc  placed  at  a  disadvantagu  to  just  that  amoont. 

While  this  must  be  so  if  the  seaboard  miller  actually  juiye  the 
published  mil  rate,  it  is  not  plain  to  us  that  at  the  present  time  he 
dues  pay  that  rate.  Dnring  the  period  of  navigation,  practically 
all  wheat  moves  to  tlie  east  by  lake  and  rail,  and  upon  this  traffic 
the  rate  is  the  same  whether  for  export  or  domestic  consumption. 
Apparently  it  costs  the  New  York  miller  to-day  exactly  the  same 
to  get  his  wheat  to  New  York  that  it  costs  the  English  miller. 
This  would  not  be  so  during  the  period  of  closed  navigation, 
since  it  seeuis  that  almost  one  half  the  grain  actually  received  by 
the  New  York  Central  during  tlie  months  of  March  and  April 
last  was  billed  and  corried  upon  the  domestic  rate. 

While  the  rcpnwentatives  of  the  scatward  millers  stated  that 
these  rales  seriously  discriminated  against  them,  their  (wtimuiiy 
did  not  shuw  any  considerable  diminution  in  exports  fmm  tlivse 
mills.  The  protit  was  suid  to  be  leas  both  U|>on  <>x]>ort  and 
domestic  flour  than  it  hiul  formerly  been,  but  the  relative  amount 
which  was  exjKirtod  continued  to  be  aliont  the  same. 

Chicago  may  bu  taken  as  a  type  of  the  interior  milling  sitn^ 
tion,  and  to  ilhiHtrale  this  «ituatiou  we  mar  select  oiie  Chicago 
mill.  This  mill  had  a  ca|meity  of  about  I.5'iu  barrels  n  day. 
The  wheat  which  it  ground  wan  entirely  fpring  whe«t  and  came 
from  ))eyond  tlie  Mississippi  Uiver.  In  itii  exfuirt  bn^inexc  it  ww 
ill  competition  witli  the  English  miller  who  obtiiined  his  wheat 
from  tlio  same  fields.  The  rate  paid  by  the  Chicago  mill  from 
the  MiMimppi  Kivcr  to  Chicago  was  S  ecuts  per  hundri'^  {Hjunds- 
That  paid  by  Uie  Knglii>b  miller  u|k)d  the  same  wheat  from  tlio 


Miseiseippi  River  to  Chicago  was  1.8  cents  per  linndred  pounds. 
From  Chicago  to  New  York  tlie  Chicago  miller  paid  upon  his 
nianiifactiired  prodnct  17  cents  while  the  English  miller  paid 
upon  his  raw  product  10.2  cents,  making  a  total  difierenee  in  cost 
at  New  York  against  the  Chicago  miller  of  10  cents  per  hundred 
pounds. 

The  Chicago  milter  could  obtain  the  heiiefit  of  the  through 
rate  from  the  Mississippi  River  to  New  York  under  the  milling- 
iii-traDsit  privilege  by  the  payment  of  an  added  1^  cents  per  hun- 
di'ed  pounds,  but  he  could  not  apply  this  to  the  export  rate. 
The  domestic  rate  from  the  Mississippi  River  to  New  York  was 
ISt^  cents  per  hundred  pounds,  which,  with  the  added  1^  cents 
for  the  millirig-in-transit  privilege,  makes  a  total  through  rate  of 
31  cents  compared  with  a  rate  of  12  couts  to  the  English  miller. 
It  is  probable  that  the  discrimination  would  be  rather  less  against 
the  American  who  was  grinding  winter  wheat,  but  not  materially 
less.  A  statement  filed  by  the  representatives  of  the  Milwaukee 
millers  shows  by  many  illustrations  di'awn  from  actual  rates  a 
discrimination  of  from  4  to  11  cents  per  hundred  pounds. 

Considerable  testimony  was  given  as  to  the  margin  of  profit  in 
the  maiinfaeture  of  flour.  This  must  of  course  vary  at  different 
times  and  under  different  conditions,  but  the  testimony  fairly 
sliowed  that  from  1  to  2  cents  per  hundred  pounds  was  at  the 
present  time  a  fair  profit,  and  as  great  a  profit  as  hail  been  real- 
ized recently  upon  export  fiour.  The  testimony  upon  the  whole 
tended  to  show  that  the  profit  on  flour  sold  abroad  was  rather 
less  than  that  upon  flour  consumed  at  liome.  The  primary  ob- 
ject of  tbe  flouring  miil  is  usually  to  grind  for  home  consump- 
tion, the  foreign  market  being  resorted  to  as  a  means  of  disposing 
of  that  portion  of  the  product  which  cannot  be  marketed  at 
home. 

Minneapolis  and  the  northwest  genei-ally,  where  the  lower  ex- 
port rate  upon  flour  prevails,  did  not  complain.  The  seaboard 
miller  insisted  that  his  margin  of  profit  had  been  reduced  by  this 
discriminatiou,  but  the  volume  of  business  was  apparently  about 
the  same.  Upon  t!ie  other  hand,  Milwaukee,  Chicago,  St.  Louis 
and  corresponding  territory  not  only  showed  a  diminution  in 
profits,  but  a  very  marked  decrease  in  the  volume  of  export  busi- 
ness.    It  was  said  by  these  millers  that  January  1st  they  were 
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larjfely  oversold  for  exjwrt,  and  tliat  for  tltia  reason  the;  • 
abroad  during  the  early  montbe  of  the  current  year  oonsideral>lD 
qiiiintitiea  of  floar,  but  that  they  were  unable  to  sell  at  the  pre^ul 
pricGB  and  were  largely  out  of  the  export  trade.  It  is  our  conclo- 
sioii  and  finding  that  the  adjustment  of  rates  is  larj^ly  responBihle 
for  this.  T!ie  northwestern  miller  enjoys  a  rolativcly  bettor  ex- 
port rate.  The  eealmard  miller  can  bny  his  grain  during  a  large 
portion  of  the  year  upon  the  same  terms  m  the  foreign  miller. 
Against  the  interior  miller  all  these  cansoe  combine  with  the  effect 
that  ho  must  be  largely  or  entirely  driven  from  the  export  trade. 

The  carriers  justify  the  difference  in  rates  in  jmrt  at  lea«t  apon 
tlio  ground  of  difference  in  the  co§it  of  service.  It  was  urged  by 
them  that  for  several  reasons  the  transportation  of  exjiort  wheat 
is  more  protitahlo  at  the  same  rate  than  the  transportation  of  flour 
for  export,  and  that  there  ought  to  be  a  dilTorcnco,  although  some 
thought  that  the  present  ilillorcncc  was  too  wide.  They  nrge 
tliat  it  is  a  universal  rulo  that  the  mamifnctiired  product  pays  a 
higher  rate  than  the  raw  material ;  that  flour  is  much  mors  valu- 
able tlian  wheat ;  that  it  is  more  liable  to  damage  than  wheat ; 
that  wheat  moves  in  larger  volume,  so  that  not  merely  ear-loads, 
but  whole  train-loads  are  embraced  in  one  shipment;  that  the 
care  can  be,  and  in  fact  are,  loaded  more  heavily  witli  wheat  tlian 
with  flour.  It  is  also  said  that  the  rate  includes  a  delivery  over 
the  ship-side  in  case  of  flour,  and  at  the  ship-eido  in  case  of  wheat. 

The  millurs  deny  most  of  the  above  allegations,  and  say  that  if 
tlie  movement  of  wheat  is  in  larger  volume  at  times,  that  of  floor 
is  iimeh  steadier,  and  tliat  it  is  for  the  interest  of  tbo  carrier  to 
build  up  industries  which  bring  other  traffic  in  tnm. 

It  is  undoubtedly  true  that  the  raw  material  conmionly  take*  a 
lower  rate  than  the  mannfactiirod  product,  and  for  this  there  it 
usually  a  substantial  reason  in  the  chanictcr  of  the  two  commodi- 
ties; but  this  ia  not  by  any  means  a  universal  rule,  and  the  uni- 
form practice  of  carrier*  for  year»  liaa  been  to  make  the  same  rmto 
upon  export  wheat  and  Hour. 

Export  flour  ia  probably  on  the  whole  somewhat  more  valuable 
than  wheat,  although  when  it  is  rememltered  that  the  cheapo 
gradm  of  ttour  are  usually  exported  it  is  <juestiouablo  whetfier  the 
difference  in  valoe  is  matorial. 
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Flour  is  somewhat  more  liablu  to  injury  than  wlieat,  but  when  I 
the  amoont  of  damar^e  ia  compared  with  tlie  total  amount  received  I 
for  the  transportation  of  that  commodity,  it  must  be  eeea  that  a  J 
very  small  difference  in  rate  would  provide  ample  iDEurancal 
^inst  loss  by  accident.  I 

"Wheat  for  export  is  sold  in  lots  of  10,000  bushels  and  up ;  flour  I 
in  lote  of  from  1,000  to  5,000  sacks,  a  sack  weighing  140  pounds.  I 
These  lots  of  flour  are  sent  along  separately,  and  must  be  divided  I 
np  so  as  to  fill  a  certain  number  of  cars.  Thus,  a  lot  of  1,000  J 
facks  if  pat  into  two  cars  would  make  70,000  pounds  to  the  car.  1 
Cars  of  sufficient  capacity  have  sometimes  been  loaded  to  this  J 
weight,  but  not  often.  Ordinarily  the  1,000  sacks  would  be  di-  | 
vided  between  three  cars.  As  a  rule,  every  car  loaded  with  ex-  | 
port  wheat  is  loaded  to  its  full  capacity,  whatever  that  may  be.  1 
It  is  probable  that,  by  taking  sufficient  pains,  cars  could  be  loaded  | 
with  flour  to  substantially  the  same  weight,  but  as  business  is  I 
actually  done  it  appears  to  us  that  the  average  load  of  flonrwould  I 
be  lighter  than  that  of  wheat  in  cars  of  the  same  capacity.  An  | 
actual  account  of  the  comparative  loads,  taken  in  several  locali-  J 
ties,  shows  that  carloads  of  export  wheat  average  nearly  10,000  1 
pounds  heavier  than  carloads  of  export  flour.  This  may  have  I 
been  partly  due  to  the  fact  that  smaller  ears  were  furnished  for 
the  flour  than  for  the  wheat,  and  nndonbtedly  heavier  loading  of  ' 
flour  could  be  secured  by  adopting  some  rule  as  to  the  minimum  j 
carload,  but  still  we  think  that  the  advantage  would  on  the  whole 
be  with  the  wheat. 

Export  wheat  frequently  moves  in  train-loads,  while  flour  is    | 
seldom  furnished  in  larger  quantities  than  several  carloads;  bnt    ' 
upon  the  other  hand   the  movement  of  flour  is  more  uniform 
thronghout  the  entire  year  and  more  to  be  relied  upon.     There    I 
seems  but  httle  advantage  either  way  in  this  particular. 

The  flour  rate  appears  to  include  in  most  eases  a  delivery  over 
the  sliip-side,  whereas  the  wheat  rate  includes  delivery  at  the  ship- 
ride  or  into  the  elevator.  This  seems  to  be  universally  true  where 
delivery  is  made  by  lighter.  Generally  if  wheat  is  spouted  from 
the  elevator  into  the  vessel  the  grain  pays  in  addition  to  the  rate 
a  charge  for  loading  which  is  about  li  cents  a  bushel.  Flour 
pays  no  such  charge. 
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From  all  tliis  we  conclude  tliat  the  actual  eoet  of  handlJnf; export 
flour  eomewliat  exceeds  that  of  liandHng  wheat,  but  jnst  how 
much  cannot  be  detennined  with  certaiaty.  "We  do  not  think 
that  the  excoBs  would  he  more  tli&n  from  1  to  2  cents  por  hun- 
dred pounds. 

The  carriers  also  justify  their  rates  upon  the  ground  of  water 
competition.  U  has  already  heon  seen  that  this  §pucics  of  com- 
petition l>etwecn  Chirof^o  and  the  seaboard  forces  down  the  grain 
rate  to  a  point  much  below  the  ordinary  rail  Uriff,  The  same 
tiling  is  true,  although  not  to  the  same  extent,  of  tiie  traiieporta- 
tion  of  flour.  It  is  not  only  poHHihle  to  carry  floor  from  Chicago 
and  Duluth  to  the  Atlantic  goaboard  by  all  water  routes,  as  well 
as  by  lake  and  rail  routes,  bat  coiisidorablu  <juuntitice  of  it  are  so 
transported.  In  189S  nearly  one  fourth  of  all  the  flour  leaving 
Chicago  for  the  entire  year  went  from  that  port  by  water.  ThU 
for  the  most  jmrt  is  carried  to  some  lake  port  like  ICuffab),  and 
from  thence  to  the  scaboanl  by  rail,  but  it  may  be  taken  all  water 
to  Montreal  or  Now  York  ae  in  ease  of  grain,  ami  tlio  possible 
rail  route  determines  what  tho  rail  portion  of  thv  haul  can  exact 
in  the  case  of  flour,  as  it  does  in  the  case  of  );rain. 

When,  however,  the  efl!oct  of  thia  competition  upon  the  rale  'a 
examiniHJ,  wo  And  that  the  lake  or  the  lake  and  mil  rate  is  not  as 
low  as  the  corresponding  rate  upon  wheaL  The  rcmon  »cem« 
to  be  tliat  e<pial  facilities  do  not  exist  for  the  carrying  of  Sour  by 
lake  as  fur  the  carrying  of  grain.  Boats  whicJ)  engage  iu  this 
traflic  npon  the  Great  Lakes  are  either  lino  boat*  or  wild  bc«ts. 
Line  boats  ply  between  certain  etatod  points  like  Buffalo  and 
Chicago  at  froipicnt  intervals,  and  aru  in  all  luiscs  under  the  con> 
trol  of  some  railroad  company  iu  connection  with  which  tliey  an> 
operated.  Wild  boats,  cm  the  other  hand,  ply  twtween  different 
pointfl,  sometimes  starting  from  one  port  and  sometimes  from  an- 
other. Line  lioats  are  equipped  for  the  carriage  of  flour  and 
other  package  freight,  while  wild  Iwats  as  a  rnle  are  not.  Flour 
is  never  carried  by  those  wild  boats, — ikt  tcnst  such  was  the  testi- 
mony,— but  always  goes  by  t)ie  regular  limis.  In  consotinence 
the  rate  npon  flour  can  be  better  maintained  than  that  upon 
wheat.  The  ruling  rate  by  lake  upon  flour  from  Chicago  to  New 
York  in  recent  years  has  l>een  from  1 1  to  1&  coats  as  against  a 
rate  of  from  S  to  10  cents  upon  wheat.     The  preaent  lake  and 
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rail  rate  on  flour  ie  14  cents  per  luindred  pounds,  and  it  was  said 
that  this  rate  was  maintained.  The  present  domestic  rail  rate  ie 
17  cents,  ami  under  these  rates  the  carriage  of  flour  from  Chicago 
for  export  was  said  to  be  pretty  evenly  divided  between  all  rail  , 
and  lake  and  rail.  From  this  it  would  appear  that  the  difference  ■ 
lietween  all  rail  and  lake  and  rail  whicli  can  be  secured  in  case  of 
floor  !s  soraewliat  greater  than  in  case  of  wheat.  The  differential  i 
in  favor  of  the  lake  lines  in  former  years  liaa  usually  been  5  cents 
per  hundred  ponnde,  instead  of  the  present  differential  of  3  cents, 
and  this  was  one  ground  of  complaint  by  the  millers.  In  the 
past  the  demoralization  has  been  so  general  that  the  published 
rate  lias  offered  very  little  criterion  of  the  actual  rate.  If  tlie 
present  differential  were  5  cents  in  favor  of  lake  Hugh  the  rate  on 
lake  and  rail  ilonr  would  be  12  cents,  and  the  millers  claim  that  ^ 
the  railroads  take  advantage  of  the  fact  that  they  control  these 
regnlar  lines  to  unduly  raise  the  lake  and  rail  rate  on  flour. 
There  is  probably  something  to  this,  since  it  appears  that  these 
regular  lines  which  ^arry  flour  are  all  under  the  influence  of  rail- 
ways leading  from  the  lake  ports  to  the  Atlantic  seaboard  ;  but 
we  think  and  find  that  lake  competition  fairly  fixes  tlie  rate  on 
flour  at  from  2  to  4  cents  per  hundred  ponnda  above  the  wheat 
rate.  Subject  to  this  difference  the  effect  of  water  competition 
upon  export  flour  is  exactly  the  same  as  upon  export  wheat,  and 
that  effect  need  not  be  restated  here. 

In  most  parts  of  the  United  States  at  the  present  time  the  pub-  ' 
lished  rate  upon  wheat  and  flour  is  the  same.     Tliis  is  not  true  of 
rates  in  Texas  nor  to  Texas  points,  nor  in  some  parts  of  the 
south,  bnt  the  rule  does  prevail  throughout  most  of  the  territory 
of  the  United  States,  and  upon  the  lines  of  all  those  cai'riers 
which  are   engaged  to  any  consiilerable  extent  in  the  export  of 
flour.     These  lines  until  within  the  last  few   montJis  have  for 
many  years  published  the  same  rate  upon  export  wheat  and  flour. 
Great  stress  was  laid  upon  this  point  by  the  millers.     It  was  in-   , 
eisted  that  what  had  been  done  for  years  was  the  proper  thing   I 
to  do. 

The  answer  of  the  carriers  to  this  is  that,  while  such  has  been 
the  case  upon  the  surface,  it  has  been  only  true  on  paper.  The 
publislied  rates  have  been  the  same,  but  the  actual  rates  have 
been  something  unite  different;  and  they  assert  that  the  actual 
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difference  in  tlie  past  has  l)een  as  i>^reat  as  the  published  differ- 
ence  now  is. 

The  same  considerations  which  disix>sed  lis  to  believe  in  the 
case  of  export  wheat  that  tlie  actual  rate  had  differed  from  the 
])ul)Iished  rate  incline  us  to  the  same  l)elief  in  the  case  of  export 
flour.  Most  of  the  millers  themselves  do  not  denv  that  flour  has 
in  fact  paid  a  hit^her  rate  in  the  past  than  wheat,  owin^  to  these 
secret  concessions.  It  is  certain  that  the  lake  and  rail  rate  upon 
the  two  commodities  has  materially  ditlered  in  the  })ast,  both  in 
fiict  and  in  the  published  biriff.  Ilail  rates  u]K>n  I>o^h  wheat  and 
flour  have  been  lar^relv  controlled  bv  water  rates.  The  rail  rate 
upon  wheat  can  be  but  slightly  above  the  lake  and  rail  rate.  The 
mil  rate  upon  flour  may  excee<l  the  lake  and  rail  rate  by  a  some- 
what greater  amount.  In  other  words,  cc»mpetitive  conditions 
have  permitted  a  higher  nite  on  flour  all  rail  than  upon  wheat  all 
rail,  esjKJcially  during  the  season  of  open  navigation.  Undoubt- 
edly the  actual  rates  have  Iwen  higher,  but  how  nuich  it  is  im- 
possible to  determine.  The  tlifference  Iul**  changed  with  different 
seasons  aiul  differing  trafli<i  ct»nditions,  having  prolmbly  ranged 
from  2  to  Ct  cents  per  hundred  pounds. 

The  millers  insist  that  as  a  matter  of  poli<'y  the  railways  ought 
to  encounige  milling  intlustries  along  their  lines.  This  is  con- 
ft»ssedlv  true.  Th<»  railwav  carries  the  j^rain  to  the  mill,  and  the 
flour  from  the  mill,  and  the  existence  of  the  industrv  at  tliat 
point  produces  a  certain  am(»unt  (»f  other  tmfKc  from  which  the 
railway  derives  a  benefit  greater  or  le>s. 

111. 

TIk'  third  branch  of  this  cast?  refers  to  the  publication  of  tariffs 
upon  fxpnrt  grain  and  flour. 

It  appears  from  the  answers  an<l  the  evidenci*  that  grain  is 
st^ldoin  ex]M»rt('d  ii|>on  through  bills  of  lading.  The  inland  car- 
rier tnin>ports  t  hi*  grain  ti»  tilt' M'abuard  and  the  exporter  arranges 
for  tin*  <KTan  carriage.  It  >«»metimt'>  liappfiis  that  the  rail  carrier 
al>«»  engagfs  the  nrt-an  freight,  but  in  >«»  doin*;  it  aets  nu*rely  as 
tin'  airent  «)f  the  slii|»per ;  it.n  e»»ntraft  and  its  services  terminate 
with  the  arrival  of  tht*  grain  at  the  pnrt  of  ex|)ort.  The  reasons 
for  thi?'  need  ni»t  be  stated.     For  one  cause  and  another  it  h 
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come  to  be  tbe  practice  for  the  foreign  buyer  of  grain  to  require  J 
a  ship's  bill  of  lading.  I 

The  rates  under  which  this  grain  is  carried  to  the  seaboard  are,    1 
as  ft  rale,  at  tlie  present  time  published  by  the  rail  carrier.     This   1 
is  invariably  true  of  all  lines  leading  to  the  North  Atlantic  ports  j  j 
wliere  the  transportation  is  by  lake  and   rail,  the  rail  rates,  but  1 
not  til©  lake  rates,   being  published.     Some  carriers  leading  to  j 
tliB  Gulf  ports  apparently  do  not  publish,  or  at  least  do  not  ob-   j 
serve  the  provisions  of  the  Act  to  Regulate  Commerce  in  pub- 
lishing their  rates  upon  this  export  grain,  in  that  they   vary  the 
rates  without  giving  the  notice  required  by  law.    As  we  remember 
the  testimony  tliis  was  only  true  of  those  lines  leading  to  Mobile 
and  Pensacola.  ] 

The  practice  is  different  in  the  transportation  of  tiour,  which  I 
is  almost  uniformly  exported  upon  a  through  bill.  This  through  ! 
bill  is  not  always  from  the  point  of  origin,  but  is  from  some  in-  j 
tenor  point  to  the  foreign  destination,  and  it  najnea  a  through 
rate.  Indeed  the  through  rate  seeme  to  be  often  named,  and  the 
through  transportation  contracted  for  by  some  line  anterior  to 
the  one  which  finally  issues  the  through  bill  of  lading.  In  case 
of  all  lines  leading  to  Baltimore  and  Atlantic  ports  north  of 
Baltimore  it  appears  that  this  through  rate  is  arrived  at  by  add- 
ing the  ocean  rate  to  the  published  inland  rate,  so  that  wiiile  the 
through  rate  itself  may  be  varied  from  day  to  day  the  division 
of  the  rail  carrier  remains  uniform  and  is  that  specitied  in  it* 
published  tariff.  Lines  leading  to  Newport  News,  Norfolk  and 
other  southern  and  Gulf  ports  adopt  a  different  rule  in  naming 
their  through  rates.  "With  them  the  rate  named  is  not  deter- 
mined by  the  published  inland  division  plus  the  ocean  rate,  but 
is  fixed  as  may  be  necessary  to  obtain  the  business.  With  these 
carriers  tliere  is  no  export  rate,  or,  rather,  a  given  rate  covers 
but  a  single  shipment.  The  Illinois  Central  Company  files  with 
tbe  Commission  a  statement  of  the  rates  made  by  it  from  time  to 
time  upon  export  Hour.  Some  of  the  other  defendants  have  tiled 
lis  a  part  of  their  answers  copies  of  the  contracts  for  transporta- 
tion under  which  this  export  flour  is  taken.  From  an  examina- 
tion of  this  testimony  it  appears  that  whenever  flour  for  export 
offers  the  rail  carrier  ascertains  the  ocean  rate,  determines  whether 
it  can  probably  take  the  business  to  advantage,  and  names  what- 
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ever  rate  it  deems  necessary  to  obtain  that  particular  ghipment. 
Wliiit  remains  of  tlie  thront^h  rate  (|uoted  after  the  payment  of 
the  ocean  carriage  is  the  division  of  the  rail  carrier. 

Most  of  the  lines  leading  to  the  Xorth  Atlantic  ports  were  of 
the  opinion  that  the  rail  rate  upon  export  flour  could  be  and 
ought  to  be  published.  Lines  serving  Norfolk,  Newport  News 
and  other  southern  Gulf  ports  were  ecpially  conAdent  that  this 
rate  could  not  be  ])ubHshed.  It  seems  to  be  the  opinion  of  many 
of  the  representatives  of  these  lines,  and  indeed  of  some  eastern 
lines,  that  no  export  rates  ought  to  be  published. 

The  rciusons  given  were  these:  The  through  rate  from  the 
point  of  origin  to  the  foreign  destination  must  l)e  the  same  by  all 
the  ports;  the  ocean  rate  from  all  the  ports  fluctuates  constantly ; 
it  must  continually  hap|)en,  therefore,  that,  if  the  through  rate  is 
made  by  adding  this  fluctuating  ocean  rate  to  a  fixed  inland  rate« 
the  K)wcst  through  rate  will  sometimes  be  through  one  j>ort  and 
sometimes  througli  another  port,  whereas  the  s^ime  rate  must  lie 
made  by  all  the  ports. 

The  statement  of  fact  emlM)died  in  this  contentitm  is  in  the 
main  (M»rrect.  (irain  is  transported  both  by  cargo  and  by  berth 
shi|)ments.  Fn>m  the  (lulf  i)orts,  and  from  Haltimore,  Norfolk 
and  Newport  News  it  moves  mainly  in  cargos,  from  Itoston, 
New  Vnrk  and  I^hiladelphia  largely  by  berth  shifunents.  Flour 
is  entirely  expiirtcd  at  the  luTth  rate.  Cargo  nites  are  substan- 
tially  the  same  from  all  the  North  Atlantic  ports,  nor  are  they 
verv  matrriiillv  hiirher  from  the  (lulf  ports.     These  rates  do  not 

fluctuate  to  the  samt'  extent  as  do  berth  rates.      Berth  rates  varv 

• 

from  dav  to  dav  and  from  hour  to  hour  to  sotne  extent,  and  tliev 
vary,  hot  only  in  tin*  same  jMjrt,  but  as  between  different  |)«»rts. 
At  tin*  sanif  timt'  the  averagt*  relation  of  these  nites  from  dif- 
ferent ports  is  n<»t  subji'ct  to  much  variation.  This  subject  with 
rffrn-nt't'  to  the  North  Atlantic  ports  was  vtTv  fully  gone  into  in 
the  tt'stiinony  taken  in  the  ra>c  \f  tr  Vnrk  Prmlure  Krrhange 
V.  Il.ilf'tmnn  t(-  ohin  h\  ro.  ;  /.  r.  r.  /Ay>.  /;/.'.  it  there  ap- 
|)eare<l  tiiat  the  average*  berth  nites  from  l>o>ton  an<l  New  York 
were  substantially  the  >ame,  while  thosi'  from  Philadelphia  and 
Baltimore  wtTe  >onn*wliat  higher.  While,  therefore,  after  the 
inland  rate  ha<l  l>een  adjustt>d,  the  rate  through  one  port  might 
be  M)inewhat  lower  temporarily  than    through  some  other  l>urt. 
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the  Bverage  for  the  year  would  be  about  the  same  from  Baltimore 
and  tlie  Atlantic  ports  north. 

The  southern  lines  claim  that  they  are  iu  this  respect  at  a  great 
d  lead  vantage  in  comparison  with  the  northern  lines.  They  urge 
that  the  facilities  from  the  northern  ports  fur  reaching  different 
fureign  destinations  are  much  better  tlian  from  the  southern 
ports ;  that  there  are  many  more  regular  lines  of  steamships  run- 
ning to  many  more  places;  that  tlie  rail  lines  leading  to  Gal- 
veston and  New  Orleans  can  never  be  certain  of  their  ability  to 
obtain  ocean  transportation. 

So  far  as  grain  is  concerned  we  do  not  think  this  contention  is 
a  valid  one.  Grain  from  the  southern  ports  is  mainly  exported 
in  cargo  lots,  and  grain  rates  do  not  fluctuate  more  and  probably 
iiot  as  much  from  (ialveston  and  New  Orleans  as  they  do  from 
New  York,  While  the  testimony  is  very  meagre  upon  this  point 
it  is  quite  possible  that  the  reverse  may  be  true  in  the  case  of 
floor.  The  railways  leading  to  these  southern  ports  cannot  ob- 
tain the  same  ocean  facilities  for  the  transportation  of  package 
freight  that  can  he  obtained  in  the  North  Atlantic  ports.  It  is 
also  true  that  many  lines  can  ship  through  several  of  the  North 
Atlantic  ports.  The  Pennsylvania  Company,  for  instance, 
readies  New  York,  Philadelphia  and  Baltimore,  and  could  make 
shipment  upon  any  day  through  that  port  by  whicli  the  rate  was 
Jowest. 

It  is  onr  opinion,  therefore,  that  in  the  publication  and  main- 
tenance of  inland  tarifEs  on  grain  the  lines  leading  to  Norfolk, 
Newport  News  and  the  Gulf  ports  are  not  at  a  disadvantage  as 
compared  with  tiie  remaining  North  Atlantic  ports,  but  that  they 
may  be  in  case  of  flour. 

It  has  already  appeared  that  since  January  1st  of  this  year 
^rain  for  export  lias  been,  with  trifling  exceptions,  transported 
to  the  seaboard  upon  a  published  rate,  and  that  the  same  has 
been  true  of  flour  to  Baltimore  and  Atlantic  porta  north  of  Bal- 
timore. 

CONCI.UBIOKS. 

1.  The  first  question  presented  for  determination  is.  Does  the 
Interstate  Commerce  Act,  as  a  matter  of  law,  prohibit  the  charg- 
ing of  an  export  and  a  domestic  rate  upon  the  same  traffic  to  the 
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same  |>oint?  This  question  }ias  recently  been  decided  by  the  Com* 
mission  in  the  negative  in  the  case,  Kemhle  v.  Boston  dk  Albany 
R,  Co.  8  I.  C.  C.  Rep.  llo.  Since,  however,  tlie  reasons  upon 
which  that  decision  rested  have  a  certain  bearing  upon  the  ques- 
tions of  fact  involved  in  this  matter  they  nmy  l>e  briefly  restated 
here. 

The  subject  of  export  rates  has  been  several  times  before  the 
Commission.  It  was  first  called  to  its  attention  in  a  proceeding 
which  is  entitled,  Tn  the  matter  of  the  Export  Trade  of  Bostcn^ 
1 1.  C.  C.  Hep.  24,  1  Inters.  Com.  Kep.  25.  Previous  to  1S70  both 
the  export  and  domestic  rate  from  Chictigo  to  Boston  had  l>een  the 
same,  and  higher  by  5  cents  per  hundred  ])Ound8  on  most  classes  of 
freight  than  the  New  York  rate.  It  was,  however,  found  impos- 
sible to  export  through  the  port  of  Boston  if  the  rate  from  the 
west  was  material  I  v  hiirher  than  to  New  York,  since  ocean  rates 
from  tlu»  two  ports  were  substantially  the  same,  and  for  the  pur- 
pose of  enabling  Boston  to  engage  in  this  export  trade  an  agree- 
ment was  formed  among  the  carriers  by  which  ujwn  export  busi- 
ness I>oston  was  to  take  the  New  York  rate.  This  agreement 
went  into  effect  about  the  vear  l^l^K  an<l  was  in  effect  at  the 
time  the  Act  to  Kegnlate  Connnerce  wjis  enacte<l.  Some  of  the 
carriers  who  jiarticipated  in  this  expt)rt  nite  conceived  tliat  it 
might  be  in  violation  of  the  Interstate  C«»mmerce  Act,  and  a  j>eti- 
tion  was  jiccordiiigly  tiled  by  the  Fitchburg  Iiailr(»ad  Com|mny 
an<l  tithers  a>kii)g  that  this  ('oinmis>ion  grant  leave  to  cc»ntinue 
the  practice.  The  redu(*ti(»n  in  the  rate  at  that  time  seems  to 
have  been  acct)m]>lislie(l  by  the  |>aynient  of  a  reltate  when  the 
merchandiM'  was  actually  exportt*d,  an<l  the  prayer  of  the  |)etition 
was  tiiat  tlic  ]M'titioners  might  (Mintinue  the  {uiyment  of  this  ex- 
port rel>ate.  Tpnii  the  iiearinir  tif  tiii^  ]»etition  the  {K^titioners 
tiieniselves  were  unable  to  pnint  out  any  provision  of  the  Act  to 
Kegnlate  Coninierce  by  wiiich  the  ('ninmi>>ion  «'oultl  grant  relief 
in  the  preini>es  if  tiie  tiling  dnnr  wa>  in  l'a(*t  forbidden  l»y  the 
terms  «)t"  tlie  >tatuti*.  and  tliev  accordintrlv  a>ke<l  leave  to  with* 
draw  tlieir  jM-titiini.  In  granting:  llii>  retjuesl  Copley,  Chairman, 
t«Hik  M<*ra-inn  U\  nh^tTve  tiiat  tin*  practice  involved  was  apjMirently 
not  in  vii»lati<»n  t»t  ihe  Aei.  What  was  >aid  cannot  1h.»  given  the 
f»»n*c  nf  a  tieci-ion,  >ince  tluTc  wa?*  imtliing  l»efore  the  (*(»mnii8» 
Mi»n  t»»  decide,  but  it  may  be  taken  as  expre?ssing  the  views  of  all 
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tlie  members  of  the  CommiBsion  upon  the  gubject  at  tliat  time, 
with  tbe  exception  of  Commiesioiier  Morrison,  who  apparently 
(tid  not  concnr  in  this  opinion,  or  at  all  events  did  not  care  to  join 
in  the  oxpreedon  of  that  opinion  in  that  case. 

On  Jnne  19,  1889,  the  case.  New  York  Proditce  ExeJian^e  t. 
New  York  G.  (fe  H.  R.  R.  Co.  .3  I.  C.  C.  Rep.  138,  2  Inters.  Com. 
Rep,  553,  was  decided.  That  proceeding  was  begnn  upon  com- 
plaint of  the  New  York  Produce  Exchange,  and  the  grayamen 
of  tbe  complaint  was  that  carriers  leading  from  Chicago  and  the 
west  to  New  York  were  transporting  merchandise  for  export  for 
a  less  Bnm  than  they  charged  for  the  transportation  of  the  same 
merchaudiso  when  for  consumption  in  New  York,  Mueli  testi- 
mony was  taken  open  the  hearing  of  this  complaint.  The  qnee- 
tions  involved  were  fnlly  argued  and  carefully  considered,  and 
the  Commission  as  a  result  decided  that  oi-dinarily  the  only 
feasible  and  proper  way  by  which  a  through  rate  to  the  foreign 
port  could  be  made  was  by  adding  the  tJuctuating  ocean  rate  to  a 
fixed  inland  rate;  that  usually  this  inland  export  rate  should  be 
the  same  s&  the  domestic  rate,  and  that  at  the  time  of  the  hearing 
no  reason  was  shown  for  a  different  export  rate  at  the  port  of 
New  Y'ork,  Tlie  export  rate  to  Boston  was  then  in  force,  and 
was  referred  to  in  this  decision  without  any  expression  as  to  its 
propriety  or  legality. 

January  29,  1S91,  a  decision  was  announced  in  the  case,  Hew 
Yoi-k  Bd.  of  Trad«  cB  Transportation  v.  Penngylvaiiia  R.  Co. 
4  I.  C.  C.  Rep.  447.  3  Inters.  Com.  Rep.  +17,  in  which  the  mat- 
ter of  import  rates  was  considered.  The  complaint  was  that  car- 
riers leading  from  New  York  to  Chicago  and  the  west  were 
transporting  freight  which  arrived  from  foreign  destinations  from 
New  York  to  interior  points  at  a  less  rate  than  was  charged  for 
the  transjTOrtation  of  similar  freight  to  the  same  interior  points 
vhen  snch  freight  originated  at  New  York.  Many  companies 
were  made  parties  to  this  proceeding,  and  the  ease,  in  its  original 
form,  was  intended  to  embrace  practically  all  porta  of  entry  upon 
the  eastern  seaboard  and  the  Gulf,  The  conclusion  reached  was 
that  the  rate  charged  by  the  rail  carrier  from  the  port  of  entry  to 
the  inland  destination  must  in  all  cases  he  tbe  same  upon  mer- 
chandise originating  at  such  port  of  entry  as  upon  merchandise 
coming  to  that  port  from  a  foreign  country.     The  Commission 
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made  thia  deci§ioii,  liowevcr,  not  ks  (juestion  of  fact,  bnt  fte  mat- 
ter of  law.  Ite  lidding  woe  tbat  the  effect  of  the  Act  to  li^n- 
lute  Commerce  c^tended  no  fnrtlier  than  tlic  boundarieB  of  the 
United  States;  tliat  tlie  CominiBeion  Lad  no  power  to  consider 
conditions  existing  witlioiit  tlie  United  Statea;  titat  whc-n  tralBc 
arrived  at  a  port  witliin  the  United  Stales  from  a  foreipi  country 
it  was  not  proper  to  inquire  from  whence  it  came,  but  it  mujii  be 
treat«d  in  all  respects  ns  though  it  was  dume^stic  traffic  originating 
at  tho  port  of  entry. 

The  Import  Hate  Case.  Texas  tfe  /'.  /(".  Co.  v.  Interatate  Com- 
merce Commigsion,  102  U.  8.  1&7,  4U  L.  ed.  94<i.  5  Inters.  Com. 
Kop.  4(lu,  was  an  attempt  upou  the  part  of  lli»  C-ommifieion  to 
eiifiircti  its  order  in  this  last  named  proeeedin);.  The  Texas  Jt 
Pacitic  Railway  Company,  with  its  connections,  was  engaged  in 
the  traneporttttioii  of  merchnndiso  from  Liverpool,  England,  to 
San  Francisco,  Cul.  This  merchiindise  was  taken  upon  a  through 
rate,  came  by  water  from  Liverpool  to  New  Orleans,  and  by  rail 
from  New  Orleans  to  San  Francisco.  This  entire  through  (vltt 
was  often  much  less  than  the  rate  on  corresponding  articles  from 
New  Orleans  to  San  Francisco,  and  the  division  of  tlie  rail  carrier 
was  of  course  very  much  less  tlian  its  domestic  rate  for  a  corre- 
sponding service.  For  example,  one  of  the  articles  so  transported 
wa»  dry  goods ;  the  rat^;  on  dry  goods  by  this  line  from  Lixerpool 
to  San  Francisco  was  107  centti  [>er  hutidn>d  pounds  while  tho 
rate  from  New  Orleans  to  San  Francisco  over  tho  same  rail  Una 
WAS  3T4  cvnta  jier  hundred  pounds.  The  defendants  justified 
the  ratu  from  Liverpool  upon  the  ground  that  watt-r  com{wtitioD 
by  various  routes  between  Liver^Hxil  and  San  Francisco  compelled 
tliem  to  charge  this  rate  if  tliuy  obtained  any  portion  of  the 
buainees. 

Tlie  rule  laid  down  by  tlio  Commission,  and  which  was  con- 
tended for  by  the  CominiBsion,  in  that  case  would  have  compelled 
tho  carrier  to  charge  the  same  rate  from  New  Orleans  to  San 
Francisco  utiou  import  as  upon  domestic  merchandise,  and  would 
have  excluded  all  consideration  of  conditions  existing  abroad. 
Tho  Supreme  Court  refused  to  concur  in  this  construction  of  th» 
Interstate  Commerce  Act,  holding  that  in  case  of  imported  trattio 
as  well  as  of  traflic  originating  within  tho  United  States  the  Com- 
mission should  have  reference  to  all  conditions,  whether  at  home  or 
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Abroad,  which  bore  upon  the  reasonableness  of  the  rate-adjustment. 
It  hehi  that  tlie  Act  to  Eegnlate  Commerce  did  not  prescribe  a 
hard  and  fast  rule  wliich  required  tliat  imported  merchandise 
Bhonid  be  taken  from  the  port  of  entrj  at  the  same  rate  which 
was  appHed  to  domestic  merchandise  originating  at  tliat  point. 
The  exact  point  decided  was  that  carriere  were  not,  as  matter  of 
hiw,  prohibited  from  participating  in  a  througli  rate  from  a  for- 
eign destination  to  an  interior  point,  of  whicli  the  division  re- 
ceived by  the  inland  carrier  was  less  tliau  its  rate  for  a  similar 
service  in  the  transportation  of  domestic  merchandise  between 
the  same  points.  This  decision  must  apply  equally  to  export 
traffic,  and  upon  it-s  authority  we  are  constrained  to  hold  that,  as 
matter  of  law,  the  Interstate  Commerce  Act  does  not  prohibit  a 
rail  carrier  from  making  a  through  rate  from  a  point  within  the 
United  States  to  a  foreign  destination,  of  which  its  division  shall 
be  less  than  the  amount  charged  for  the  eoi-responding  transpor- 
tation of  domestic  merchandise  to  the  port  of  export. 

Looking  now  to  the  articles  involved  in  this  investigation,  we 
find  that  flour  is  almost  invariably  exported  upon  a  through  bill 
and  at  a  through  rate.  This  falls,  therefore,  exactly  within  the 
terms  of  the  decision  of  the  Supreme  Court  of  the  United  States. 
We  think  that  the  export  rate  upon  grain  is  equally  within  the 
spirit  of  that  decision.  For  certain  reasons,  inaudy  the  prefer- 
ence of  the  foi'eign  buyer  for  a  ship's  bill  of  lading,  gi-ain  is  not 
Q&ually  exported  upon  through  bills;  bnt  the  whole  transaction  is 
none  the  less  in  fact  a  through  shipment.  The  grain  starts  for 
and  proceeds  to  the  foreign  destination.  Every  consideration 
which  renders  it  proper  to  accept  less  as  a  division  of  the  through 
rate  on  export  flour  renders  it  equally  proper  to  accept  a  lower 
rate  upon  the  grain  itself  to  the  port  of  export.  We  adhere, 
therefore,  to  the  decision  in  JZeinble  v.  Boston  tfc  Albany  R.  Co. 
Kiipra,  that  there  is  nothing  in  the  Act  which  prohibits,  as  matter 
of  law,  the  charging  of  the  two  rates. 

Carriers  in  some  quarters  seem  to  assume  that  the  Import  Rate 
Catie  above  referred  to  in  effect  witiidrew  import  and  export 
traffic  from  the  purview  of  this  Commission.  Such  is  not  at  all 
the  resnlt  of  that  decision.  It  rather  enlarged  the  power  of  this 
body  over  that  species  of  traffic,  for  while  it  was  held  that  there 
was  no  rule   like  that  contended   for   by  the   Commission  it  was 
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also  Iicld  that  conditions  abroad  as  well  as  at  home  should  be 
considered,  and  that  the  interests  of  all  classes,  and  not  of  a  sinj^le 
class,  should  he  taken  into  account.  It  is  still  a  question  of  fact 
whetlier  rates  upon  export  or  import  traffic,  as  well  as  those  upon 
domestic  traffic,  are  in  contravention  of  the  provisions  of  the  Act 
to  lle^ulate  Commerce. 

The  (juestion  for  our  consideration  is  therefore  one  of  fact,  and 
seems  to  he,  upon  this  branch  of  tlie  case,  whether  the  present 
a<Ijustment  of  export  and  domestic  rates  discriminates  against 
the  domestic  consumer  and  in  favor  of  the  foreign  consumer. 
What  reason  is  there  whv  the  forei<rner  who  eats  our  wheat 
should  have  it  tninsported  from  the  Mississippi  Kiver  to  New 
York  for  12  cents  a  hundre<l  pounds,  while  the  American  is 
obliged  to  pay  ll>i  cents  for  the  same  service? 

The  Supreme  Court  in  the  Imja^rt  Rate  Case  has  laid  down 
the  rule  whicli  sliouM  guide  this  Commission  in  the  dctcnnina- 
tion  of  that  (juestion.  It  is  not  ev^^ry  discrimination  which  is  for- 
bidden by  the  Act  to  Ilegulate  Commerce,  but  only  unjustifiable 
<Iis<!rimiiiations;  and  the  court  holds  that  in  determining  whether 
a  <lis(*rimination  is  in  fact  unjustitiable  the  interests  of  all  ])arties 
inv(»lved  must  be  considere<l.  The  parties  involved  in  this  case 
are  the  ])nHlucer  of  tlie  grain,  the  domestic  c<msumer  and  the  in- 
land carrier;  we  an^  not  concerne(l  with  the  foreign  consumer. 
N«»w,  taking  all  tiiese  classes  together,  is  the  discrimination 
agjiinst  the  seaboanl  consumer  an  unjust  one? 

Tin*  railways  insist  that  it  is  a  matter  of  n«»  consofpience  to  the 
eastt»rn  ccmsumtT  what  rate  is  charge<l  the  fon^igner,  provided 
tlu'domestic  rate  is  a  reasonable  one,  and  there  is  no  pretense  in 
this  caM'  that  domt^stic  rates  are  not  sufficientiv  low.  To  this 
prnpnMtiou  We  <'aniiot  fully  assrnt.  In  the  first  place  the  for- 
eigner is  to  an  i'xtent  in  <*oni]u*titioii  with  the  American.  Both 
an*  t'ligMgt'd  in  the  production  nf  articles  sold  in  the  same  market, 
i'itlicr  alM'oad  <»r  in  tlu*  I 'iiited  States.  If  the  Englishman  can 
]>rncnrr  the  in'ri'>sities  of  lite  cheaper  tium  his  American  eom]>eti- 
tor,  tliat  givo  him  the  advantage.  A  few  cei»ts  jwr  hundred 
pounds  in  the  pn<M'  of  his  tlour  would  not  be,  of  itself,  a  matter 
«»f  gri'iit  coiiMMjui'Mce,  but  the  haine  s»>rt  of  a  preference  applied 
to  all  arti(rlc>  which  enter  into  his  daily  su[)port,  tL<  well  as  to  the 
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■j)rodtiot  of  biB  labor,  may  determine  whether  lie  or  the  Amerieau 
can  manufacture  for  our  own  market  even. 

Again,  railway  rates  are  in  amount  interdependent  the  one 
upon  the  other.  The  railway  is  entitled  to  earn  a  fair  return 
upon  its  investment.  If  the  proposition  is  made  to  reduce  the 
rate,  one  important  factor  in  the  determination  of  that  qnestion  is 
the  total  amonnt  of  earninti^s.  If  the  rate  is  too  low  upon  one 
article,  in  the  end  other  articles  piiy  too  high  a  rate.  Unless 
there  is  some  good  reason  for  the  distinction,  the  rate  to  the 
American  ought  not  to  be  higher  than  to  the  foreigner.  If  onr 
carriers,  in  tiie  absence  of  any  constraining  reason,  can  transport 
com  from  the  Mississippi  Kiver  to  New  York  for  12  cents  per 
hundred  pounds  for  export,  that  of  itself  shows  tliat  a  rate  of  19^ 
cents  to  the  domestic  consumer  is  unreasonable.  Conditions  may 
justify  the  existence  of  a  lower  rate  for  export  than  for  domestic 
use,  but  in  the  absence  of  such  conditions  we  cannot  concur  in 
the  idea  that  any  permanent  system  of  rates  which  renders  a  ser- 
vice for  the  foreigner  at  a  less  price  than  is  paid  by  the  American 
can  be  just  to  the  American;  nor  wonid  we  permit  the  contin- 
uance of  such  a  system  if  we  had  the  power  to  prevent  it.  From 
the  standpoint  of  the  eastern  consumer  the  difference  in  rate  of 
itself  creates  a  discrimination  which  is  undue,  unless  justiliable  in 
the  interest  of  the  producer  or  the  carrier. 

How  stands  the  interest  of  the  producer;  in  other  words,  to 
what  extent  is  tlie  western  farmer  benefited  by  these  low  export 
rates? 

The  United  States  produces  every  year  a  certain  quantity  of 
wheat.  Of  that  quantity  the  greater  part  is  consumed  by  our 
own  people,  but  a  very  large  surplus  still  remains  which  must  be 
disposed  of  abroad.  This  surplus  is  sold  to  foreign  countries  in 
competition  with  wheat  from  other  parts  of  the  world,  and  it 
must  be  sold  at  the  price  obtainable  in  the  foreign  market.  While 
at  times  that  price  may  lie  practically  fixed  by  the  United  States, 
and  while  at  all  times  it  is  influenced  by  the  price  here,  still  it 
must  be  admitted  that  ordinarily  the  foreign  market  is  not  en- 
tirely determined  by  our  own  market. 

It  has  already  been  said,  in  tlie  findings  of  fact,  that  our  wheat 
nmst  be  delivered  abroad  at  t!ie  market  price  there.  If  the  for- 
eign price  is  less  tlian  our  market  plus  the  ordinary  cost  of  trans- 
Iktkrb.  Cok.  it 
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portation,  either  tlie  price  here  or  the  price  of  transportation 
must  be  re<hiced.  Witnesses  of  experience  in  this  resi>ect  ^ve 
it  as  their  opinion  that  market  conditions  abroad  frequently 
require  a  low  rate  in  order  to  dispose  of  our  surplus  product; 
that  the  price  of  our  surplus  wheat  establishes  the  market 
price  in  this  country,  and  that,  therefore,  at  times  a  low  rate  was 
of  distinct  benefit  to  the  farmer,  and  indeed  was  necessary  to  pre- 
vent the  demoralization  of  prices. 

Conditions  with  reference  to  com  are  apparently  somewhat  dif- 
ferent. The  corn  market  of  the  United  States  controls  that  of 
the  world.  Tiie  price  at  which  our  corn  can  be  sold  abroad  has 
s<>methii»«r  to  <io  with  the  amount  which  will  be  taken  by  foreign 
countries,  but  so  does  a  lower  price  u])on  the  eastern  sealioard 
stimulate  the  consumption  of  corn.  It  is  probable,  and  this  waB 
the  testimony  of  exporter?;,  that  the  <liiFerence  in  rate  lias  little 
inrtuence  upon  the  volume  of  corn  exportation. 

Our  conclusion  is  that  a  h)w  exi)ort  rate  is  sometimes  necessary 
to  dispose  of  our  surplus  wheat,  and  that  in  a  much  less  degree  it 
may  promote  the  movement  abroad  of  our  surplus  corn :  that 
to  the  extent  that  it  does  operate  to  move  <mr  surplus  grain 
it  is  of  distinct  benefit  to  the  producer,  and  that  his  interest 
wouM  (»utwei<;h  that  of  the  American  consumer,  and  would  jus- 
tify a  nuKlerate  <lilTerence  in  the  rate.  The  price  of  the  surplus 
within  certain  limits,  set»ms  to  Hx  the  price  of  the  whole,  and  in 
the  <lisor<raiiization  of  pri(H>s  fn»m  a  glut  in  the  market  the  pro- 
ducer loses  more  thaii  the  (M»nsumer  gjiins.  The  ability  to  dis|>oso 
«»f  an  actual  surplus  is  a  sort  <»f  siifety  valve  wiiich  steadies  the 
whole  hituatinii.  It  must  be  (»bservetl,  too,  that  in  applying  this 
low  nitt*  to  our  surplus  pnxluct  the  railway  does  pre<'isely  what 
tlie  miller  dot-s  ami  what   everv   other  manufacturer  is  likelv  to 

do.     Th«*   f«»n'ii:ner  <*aii  buv   American   tlour  and  almoNt  everv 

•  •  • 

article  of  Ameri<'aii  manufacture  cheaper  than  the  American  can 
at  tin*  mill  <»r  the  fa<'tory.  It  is  equally  apparent  that  whcthor 
market  conditions  abroad  d«»  justify  the  K»wer  export  rate  is  a 
vt»ry  delicate  <jiH'>tion  to  deal  with,  and  <»ne  whi<*h  had  Iwtter  bo 
left  to  tin*  law  of  .NUj»ply  and  demand  so  far  as  it  can. 

An  examination  of  thi>  (pieMioii  from  the  point  (»f  view  of  the 
eJi>lern  consumer  and  the  westi*rn  pniducer  lea<ls  to  the  conclu- 
hion  that  the  low  export  rate  is  an  unjust  dis(*rimination  against  the 
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former  unless  it  is  required  to  move  our  surplus  grain,  in  which 
event  it  is  within  some  limits  proper ;  that  tliis  Commission  ought 
not  to  interfere  unless  it  clearly  appears  tliat  the  difference  is  un- 
duly great,  or  that  no  conditions  abroad  require  it. 

In  the  present  easo  those  facts  did  clearly  appear.     It  appeared  J 
beyond  all  question  that  the  low  export  rate  in  force  at  the  time  of  ^ 
the  hearing  liad  not  resulted  from  any  market  conditions  abroad,  f 
Tlie  witnesses  were  almost  unanimous  in  the  opinion  that  theB»l 
rates  had  not  been  required  by  such  conditions,  and  that  they  did 
not  stimulate  tlie  export  of  our  grain.     It  was  practically  con- 
ceded by  tiie  carriers  that  the  rates  were  abnormally  low,  and  that 
they  had  resulted  entirely  from  competition  between  rail  carriers 
tliemselves.     If  this  is  true,  then  it  seems  plain   that  the  Amer-  ■ 
ican  producer  has  derived  no  substantial  benefit  from  these  rateej  I 
tliat  the  American  carrier  has  lost  enormously  by  them,  and  that  J 
tlie  foreigner  alone  has  had  the  benefit  of  them.     The  diserimina-  J 
tion  against  the  eastern  consumer  is  not  justified  unless  there  is  | 
something  in  the  iuterests  of  the  carrier  whicli  excuses  it. 

The  carriere  incidentally  seek  to  justify  the  l«w  export  rate  npon  I 
tlie  ground  that  the  cost  of  service  is  less  in  the  ease  of  this  traffic  ] 
than  in  ease  of  domestic  traffic.  It  was  stated  that  export  buai-  ! 
tiees  moved  in  large  lots,  often  in  train-loads,  and  that  cars  could  j 
be  loaded  much  heavier  in  the  export  trade. 

It  is  doubtful  whether  under  our  statute  a  lower  rate  npon  the  ' 
same  kind  of  traffic  can  Ije  justified  by  the  fact  that  the  volume 
of  movement  is  larger  and  therefore  the  cost  of  service  less,  Paine 
Bros,  ti!  Co.  V.  Lehigh  VaMey  li.  Co.  7  I.  C.  C.  Rep.  218 ;  but  that 
question  is  not  considered  here,  for  the  reason  that  there  was  no 
evidence  as  to  cost  of  service  upon  which  to  base  a  definite  finding. 

The  carriers  also  urge  that  in  the  making  of  the  lower  export  rate 
tliey  are  observing  the  familiar  principle  that  the  longer  the  hani 
tlie  less  the  rate  per  ton  per  mile.  This  traffic  is  really  through 
hnsiness  from  the  poiut  of  origin  to  the  foreign  destination,  and 
it  is  well  settled  that  in  case  of  sncii  through  rate  the  carrier  may 
take  less  for  its  division  up  to  a  certain  point  than  its  local  rate  to 
that  poiut.  Lippman  tfe  Co.  v.  Illinois  C.  li.  Co.  2  I.  C.  C.  Rep. 
584,  2  Inters.  Coin.  Kep.  414 ;  N^ew  Orleans  Cotton  Exchange  v. 
lainoie  C.  Ji.  Co.    3  I.  0.  C.  Rep.  534,  2  Inters.  Com.  Rep.  7 
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While  this  is  often  true  it  is  not  by  anv  means  an  invariable 
rule  among  the  carriers  themselves.  Kates  froni  the  East  to 
points  west  of  the  Mississippi  River  are  made  by  adding  the  local 
rate  hcvond  to  a  fixed  rate  to  that  river,  traffic  paying  the  same 
rate  up  to  the  river  whether  it  stops  there  or  goes  Iwyond.  So, 
too,  in  cjise  of  traffic  for  local  points  beyond  the  Missouri  River 
in  many  instatices.  Rates  from  Chicago  and  corre6iK>nding  points 
into  southern  territory  are  made  by  adding  the  local  to  the  Ohio 
Itiver  and  the  local  from  the  Ohio  River.  It  would  be  iKjrfectly 
in  accord  with  the  practice  of  the  carriers  themselves  to  treat  the 
seaboard  as  a  base  line,  naming  the  same  rate  whether  the  traffic 
sti»ppe<l  there  or  was  exported. 

The  cause  of  these  low  export  rates  has  Ikjcu  fully  stated  in  the 
findings  of  fact.  The  carriers  themselves  witli  one  voice  affirm 
that  thev  were  entirelv  the  result  of  com])etiti<m  l>etween  Amer- 
ican  railways,  first  between  the  eastern  lines  and  the  (lulf  lines, 

afterward  between    the  <lil!erent  ea.«^tern  lines.     Since   January 

• 

1st  exiK)rt  rates  on  gniin  have  been  re<luced  in  many  cases  almost 
one  half;  at  these  re<luced  rates  enormous  quantities  oi  traffic 
have  moved ;  no  market  contlitions  abroa<l  required  these  reduc- 
tions, and  the  American  producer  has  not  been  materially  licne- 
fited  bv  them  :  our  railwavs  have  wicrificed  millions  of  dollars 
without  producing  any  real  etlect  upon  tin*  th»w  of  tniffie,  for  the 
relative  ratt^  has  remained  about  the  SJime  an<I  the  low  rate  has 
not  increased  the  total  volume.  This  de|)letion  in  revenue  has 
been  a  donation  to  the  ft»reigner. 

It  is  impossible  more  stn»ngly  to  emphasize  the  folly  of  this 
whole  pHM'eeding  than  by  the  mere  statennMit  of  it:  and  yet  in 
just  what  way  d<»es  it  violati*  the  Act  tn  Regulate  Commerce  f 
Th»*  jmrpoM*  ot"  that  A<'t  was  to  footer  railway  eomjK'tition.  The 
highest  judicial  authority  has  declared  that  c<»m|»etition  lietween 
niilwavs  iiiav  be  a  rcas«ni  fur  makin;r  a  lowtT  ('harire  to  the  more 
distant  point.  We  have*  found  that  this  trafiit*  is  not  tuily  the 
legitimate  subjcrt  of  comjM'tition,  l»ut  that  the  competition  for  it 
must  l>c  conductcfi  under  such  circum>tain*es  as  to  render  it  j>ecu- 
liarly  active  and  ditlicult  to  <M»ntrol.  To  agree  uj)on  these  ditTer- 
ential>  l<»  the  dilTereiit  ports  might  be  a  criminal  a<*t.  Apparently 
there  is  no  method  by  which  these  quest i«»nr*  can  1k»  s«.»ttle<l  except 
bv  a  re.-'ort  ti»  such  measures. 
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Tlie  real  (juestion  is  whether,  in  this  warfare,  iloinestic  as  well 
as  export  rates  ought  not  to  be  retluced;  wiiether  the  American 
as  well  as  the  foreigner  ought  not  to  have  the  benefit  of  this 
competition.  We  should  be  inclined  to  take  this  view  of  the 
matter,  and  to  make  some  order  which  would  at  least  limit  the 
extent  to  wliicb  export  might  be  lower  than  domestic  rates,  were 
it  not  for  two  circumstances. 

jFirat :  Assuming  that  the  basis  of  export  and  domestic  rates 
ought  to  be  the  same,  we  tliink  there  may  be  cases  where  a  dif~ 
ference  may  properly  exist.  Of  this  Boston  is  a  good  illustra- 
tion. 

The  through  rate  from  Chicago  to  Liverpool  must  be  the  same 
by  ail  tlie  jwrts.  The  ocean  rate  from  Boston  to  Liverpool  is  the 
same  as  from  New  York;  therefore,  unless  the  inland  rate  from 
Chicago  to  Boston  is  the  same  as  that  from  Chicago  to  New  York 
export  traffic  will  move  throngh  New  York,  not  through  Boston. 
These  circumstances  have  indnced  the  railways  serving  these  two 
ports  to  agree  for  the  last  thirty  years  that  the  export  rate  to 
Boston  and  New  York  from  the  west  might  be  the  same.  It  is 
difficult  to  see  how  this  agreement  can,  in  its  operation,  be  treated 
as  unjust  or  as  in  violation  of  tlie  Act  to  Regulate  Commerce. 
This  Commission  lias  twice  decided  that  the  Boston  domestic  rate 
may  properly  be  higher  than  the  New  York  domestic  rate.  We 
must  assume,  tlierefore.  that  the  domestic  rates  to  these  two  sec- 
tions are  properly  adjusted,  and  that  no  discrimination  is  made 
'against  New  England  by  charging  the  higher  rate.  The  rate  to 
tlie  foreigner  is  fixed  by  that  through  New  York,  and  therefore 
the  making  of  the  same  rate  via  Boston  does  not  discriminate  in 
his  favor  as  against  the  New  England  consumer.  The  commer- 
cial interests  of  Boston  do  not  complain  of  the  export  rate. 
Under  these  circumstances,  why  should  not  New  England  car- 
riers be  permitted  to  engage  in  this  export  traffic? 

It  may  he  that  if  these  carriers  could  bo  compelled,  by  an 
order  of  this  Commission,  to  make  the  same  domestic  and  export 
rates  they  wonid  as  a  consequence  reduce  the  domestic  rate  rather 
than  surrender  the  export  traffic,  and  that  consequently  Boston 
and  perhaps  some  otlier  New  England  territory  would  obtain  the 
Iwnefit  of  a  lower  domestic  rate.  They  might,  upon  the  other 
hand,  prefer  to  surrender  the  export  business  rather  than  reduce 


262  INTEBSTATK   COMMERCE    RKPORTrS. 

the  (Joiiiestic  rate :  but  the  qiicstioD  before  ns  ie  not  what  tlie  ear- 
riera  could  be  compelled  to  do,  but  wimt  ghoald  tliey  In  fairntiw 
1)0  required  to  do. 

Wliftt  is  true  of  the  rate  to  Boston  is  equally  true  of  the  export 
r»te  to  Portlaud  and  Montreal;  it  is  perhajte  even  more  true  of 
export  rates  to  the  Gulf  porta.  Taking  effect  July  1,  189U,  the 
local  export  rate  on  wheat  from  Kansafi  City  to  Galveston  is  19 
cents,  the  proportional  export  rate  15  cents,  and  the  local  domes- 
tic rate  37  cents.  Through  rates  via  Kansas  City  nndwubtedly 
make  the  ordinary  domestic  rat«  from  Kansas  City  somewhat  lew 
tlian  37  cents,  but  the  relation  is  probably  pretty  well  Indicated 
by  the  local  exjwrt  rate  compared  with  the  local  domestic  rate. 
We  have  here  a  domestic  rate  almost  twice  as  great  as  the  export 
rate.  Without  oxpressinR  any  opinion  as  to  the  propriety  of  afl 
wide  a  difference,  or  as  to  the  reasonahlonese  of  tho  domestic 
rate,  it  seems  evident,  or  extrumcly  prolwble.  that  these  linos  may 
witii  prtipriety  in  coni|)etilion  for  this  export  business  make  a 
lower  charge  upon  ex|>ort  than  upon  domestic  traffic. 

Now  if  an  order  were  to  l>e  made  that  domestic  and  exj»ort 
rates  sliould  under  all  circumstances  bo  the  same,  it  might  result, 
and  probably  would  result,  m  cither  driving  out  of  hiixinftss  those 
lines  where  two  rates  may  with  propriety  exist,  or  at  all  events  in 
nnjustly  depleting  the  revenues  of  those  linos.  It  would  give  to 
those  lines  in  whoso  tsriffs  tho  ditTvronce  is  least  an  nndne  advan- 
tage over  other  linos  in  tliiscompetitive  struggle.  Deforu  making 
any  order  which  would  not  work  injustice  in  the  premise*,  it 
would  he  necessary  to  determine  in  each  ea<e  by  how  much  the 
domestic  rote  might  projierly  exceed  the  export  rate,  if  at  all.  and 
comi>el  the  otworvance  of  this  relation.  Todo  this  would  require 
ns  to  determine  what  tho  diirurentiale  between  thene  ports  should 
be,  and  what  reasonable  domustic  rates  to  tlioev  ports  should  be, 
and  wo  certainly  cannot  undertake  to  do  tlii»  U|>ou  the  testimony 
before  us. 

The  second  circumstance  which  detcrf  us  from  attempting  tu 
interfere  is  the  existence  of  water  competition.  The«c  mtes  were 
made  l>cfore  tho  0|iening  of  navigation,  and  were  not  probably 
intlncnced  by  that  element;  but  we  must dispoi>e  of  thetiase  with 
aome  reference  to  conditions  as  they  now  exist,  and  water  com- 
petition ia  St  Uic  present  time  «  factor  which  cannot  W  ignore*!. 
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Hy  referring  to  the  findings  of  fact  it  will  be  seen  that  ChH 
cago  and  Duliith  are  tlie  two  points  tlirough  which  the  greates 
qaaQtity  of  wheat  and  corn  passes  on  its  way  to  tlie  seaboard. ' 
From  both  these  points  coinrniinieation  with  the  seaboard  can  be 
had  by  water.  Tlie  greater  part  of  tiie  grain  which  leaves  these 
cities  for  the  east  moves  by  water,  and  it  cannot  be  questioned 
that  the  water  rate  to  New  York  determines  the  rail  or  the  water 
and  rail  rate  to  that  same  point.  This  Commission  has  always 
held  that  water  competition,  if  it  in  fact  exists,  is  an  important 
circumstance  in  determining  what  rates  may  be  justly  charged  by 
the  rail  carrier.  Tlie  reasons  for  that  have  often  been  stated,  and 
need  not  be  repeated  here.  The  water  carrier  is  not  subject  to 
the  provisions  of  the  Act  to  Regukte  Commerce ;  it  publishes 
no  rates;  it  may  change  its  rates  from  day  to  day  or  from  hour 
to  hour;  it  can  carry  certain  commodities  at  a  lower  rate  probably 
than  can  be  protitably  made  by  rail.  We  have  therefore  been  in- 
clined to  hold  that  competition  of  this  kind  might  be  met  by  the 
rail  carrier  without  in  all  cases  a  corresponding  reduction  at  points 
not  affected  by  such  competition.  There  is  no  invariable  rule  of 
this  sort,  nor  can  it  be  said  that  interior  and  intermediate  points 
ought  not  to  receive  any  benefit  from  water  competition,  but 
neither  can  it  be  affirmed  that  the  carrier  sliould  in  no  case  be 
allowed  to  meet  such  competition  except  at  the  expense  of  its  in- 
terior and  intermediate  territory.  Such  a  requirement  would 
often  l>e  unjust  to  the  carrier  and  of  no  benefit  to  interior  points. 

In  tiiis  case  the  export  rate  to  New  York  is  absolutely  fixed  by 
water  competition,  although,  as  we  have  seen,  the  low  export 
rates  were  first  fixed  without  reference  to  such  competition.  The 
export  rate  to  New  York  of  necessity  fixes  that  rate  tlirougli 
every  other  port.  This  being  true  we  are  not  inciiued  to  say,  so 
far  as  the  export  rate  is  actually  controlled  by  water  competition, 
and  while  it  is  so  controlled,  that  carriers  must  at  all  points  reduce 
correspondingly  their  domestic  rates.  The  rate  from  Chicago  to 
New  York  is  a  base  rate.  Thousands  of  other  rates  are  a  per- 
centage of,  or  a  differential  above  or  below,  that  rate,  A  change 
in  that  rate  automatically  works  a  change  in  all  tliese  other  rates. 
If  the  carriers  prefer  to  leave  the  New  York  domestic  rate  liigber 
than  the  export  rate  by  reason  of  these  many  dependent  rates,  we 
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should  hardly  he  justified  in  interferin*^  unless  some  specific  in- 
justice in  bonie  particular  case  was  called  to  our  attention. 

Of  course  nu  husiness  actually  moves  during  the  period  of 
navitration  h(»t\vcen  (^hicago  and  New  York  upon  the  domestic  rail 
rate  so  long  as  that  nite  is  materially  higher  than  the  water  rate. 
(train  to  Xew  York  can  move  bv  water  at  the  siime  rate  lK)th  for 
export  and  domestic  consumption,  and  the  two  rates  must  be 
practically  the  same  to  that  point.  Furthermore,  the  New  York 
domestic  rate  <»f  necessity  to  an  important  degree  influences  other 
domestic  rates  up<»n  the  scal)(»nrd.  The  Philadelphia  miller  can- 
not pay  .">  cents  per  hundre<l  p<»un<Is  ahove  the  Mew  York  miller. 
Carriers  apparently  meet  this  condition  hy  lake  and  nul  rates 
which  are  much  lower  than  the  d(»mestic  rail  rate,  and  which 
apj)ly  to  hotii  domestic  and  e.\j)ort  tratlic  as  a  rule.  Under  the 
operation  of  these  tarilTs  most  of  thi»  eastern  seal)ord  lias  the 
luMietit  of  the  low  export  rate,  hut  we  assume  that  there  is  some 
huhstantial   reason  wliv  carriers  do  not  reduce  all-rail  domestic 

■ 

rates  aee<>rdiii;;lv. 

An  examination  of  the  tariffs  in  effect  at  the  time  of  the  hear- 
ing, as  well  a>  tliose  at  present  in  effect,  shows  that  the<IitTercnce 
between  exp«»rt  and  domestic!  nite>  is  tlu»  least  thn»ugh  the  i>orts 
«»f  New  York,  riiilatlelphia,  l»altimore,  Norfolk  and  Newjwrt 
News.  The  publisiied  rates  botli  at  present  and  in  the  ]>ast  show 
that  the  relation  between  the  dome.*«tie  aiid  exp(»rt  nite  through 
these  port>  is  about  the  >ame;  if  tliere  wen»  but  one  rate  at  New 
York  tlu-re  would  probalily  be  no  oeeasion  for  but  one  through 
all  tln'M*  pt»rt-. 

<  >ur  eon('hi>ion  upon  this  branch  of  tin*  case  is  that  market 
coiidititMis  Miinetiinr>  in  ^•a'-e  «>f  wlnsit,  >eldom  in  case  of  corn^ 
jn>tity  an  export  rate  lower  than  the  domestic  through  the  jxirt  of 
New  York;  and  that  wat«'r  e»»mpetition  may  have  the  same 
elTi'rt.  i  Ordinarily,  during  the  peritni  «»f  e|o>ed  navigation  the 
rxpMit  and  d<»m«'>tie  ratr  >liould  Im'  the  sime  through  that  ]>ort, 
and  the  .Xtlaiitic  ports  above  iricntitimMl.  Lower  export  rates 
may  perbap>  with  pn»|»riity  be  made  throuirh  other  ]>ort8y 
tiien-liv  «iial>ling  lines  leading  to  them  to  eom|i<>te  for  thisex|>ort 
bn>inr:--.  Snrh  an  adju>tirH'nt  of  rate>  w«>uld  be  to  the  advan- 
tage of  the  earrirr,  jn>t  to  the  American  consumer,  and  e<pially 
^o  t(»  the  pnnjucer.      With  the  ojK'idng  «»f  navigation  water  C(»m- 
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petition  introdncee  a  new  element  which  may  necessitate,  in  the 
fair  interest  of  the  carriers,  two  rates  at  New  York  and  conse- 
queutly  at  all  other  ports.  The  problem  is  primarily  one  for  the 
carriers  rather  than  this  Comraisaiou,  and  we  do  not  think  ut  the 
present  time  any  interference  on  our  part  would  contribute  to  its 
sotutioD. 

In  Goiiiing  to  this  conclnsion  we  have  been  largely  influenced 
by  the  fact  that  no  individual  and  no  community  is  actively  com- 
plaining, or  claims  to  show  any  epeeial  dania<^  as  a  result  of  the 
rates  in  question.  There  are  perhaps  two  kinds  of  injury  which  i 
follow  from  the  malailjuBttuent  of  freight  rates.  One  is,  so  to  | 
speak,  an  indirect  injury  to  the  community  as  a  whole;  the  other 
&  direct  injury  to  some  particular  individual  or  industry.  The  I 
Act  to  Ref^nlate  Commerce  was  undoubtedly  intended  to  cover  ■ 
both  claases;  etill,  it  is  the  direct  injury  which  appeals  more 
Ktrongly  to  the  sense  of  ri^ht  and  wrong,  and  demands  more 
loudly  some  immediate  redress.  In  this  case  it  would  not  be 
right,  in  the  absence  of  some  justifying  reason,  fur  American 
railroads  to  permanently  transact  business  for  foreigners  at  a  less 
rate  than  that  for  which  they  render  a  corresponding  service  to 
American  citizens,  yuch  a  course  is  wrong  none  the  less  if  no 
individual  and  no  community  can  say  it  is  injured  and  point  out 
the  extent  of  that  injury.  No  such  permanent  condition  should 
be  tolerated.  If  such  a  condition  had  become  or  were  likely  to 
liecome  permanent  we  should  deem  it  our  duty  to  attempt  some 
redress.  The  testimony  in  this  case  indicates  that  such  is  not  the 
ease.  The  carriers  recognize  the  fact  that  these  export  rates  are 
altogether  too  low  in  proportion  to  domestic  rates.  They  are  the 
oiiief  losers  hy  the  course  now  adopted.  That  course  is  the  result 
of  comi>etitivo  conditions  which  in  the  end  will  probably  work 
out  some  rational  basis  upon  which  this  traHic  is  to  be  handled. 
Some  changes  for  the  better  have  already  been  made. 

Special  attention  is  called  to  the  fact  that  in  the  application  of 
these  export  rates  intermediate  territory  must  not  be  discrim- 
inated against.  In  no  case  should  the  rate  from  the  more  distant 
point  to  the  seaboard  be  less  than  that  from  intermediate  points 
upon  the  same  line.  This  rule  is  not  apparently  observed  in 
some  cases  at  the  present  time,  and  tiie  tariffs  should  be  corrected. 

So,  too,  greater  care  should  betaken  to  prevent  the  application 
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of  tlic  export  rate  to  domestic  1)usii)ess  in  some  cases  while  it  is 
not  so  applied  in  otherti^,  thereby  working  serious  discriminations 
a<i^ainst  individuals.  One  of  the  most  wei«rhty  arguments  against 
the  existence  of  these  dual  rates  is  that  thev  almost  inevitablv 
lead  to  such  discriminations,  and  offer  the  strongest  temptation 
to  the  demoralization  of  all  nites. 

Whether  these  rates  unjustly  discriminate  against  h>calities, 
notably  St.  Louis,  is  hanlly  within  the  Pct>pe  of  this  investigation, 
except  as  the  fact  of  such  discrimination  might  l>ear  upon  thepnv 
prictv  of  the  existence  of  tlu»  two  rates  under  anv  circumstances. 
Any  question  of  that  sort  sliould  1k3  raised  hy  an  indei>endent 
complaint,  putting  in  issue  that  specific  discrimination. 

II. 

The  element  <»f  direct  injury  which  wiis  absent  in  the  first 
liranch  of  this  case  is  abundantly  i>resent  in  thesec(»nd  lirancli.  Tlic 
<M>mplaint  is  that  dis<Timination  in  the  freight  nite  exists  against 
th<*  milliner  industrv  in  ccTtain  siTtions  of  the  Tnited  States,  and 
tin*  miller  makes  oath  that  these  frei^jjlit  rates  have  destroveil  or 
are  fast  de>troying  hisexiMirt  bu^illess.  We  have  found  tliat  this 
is  in  a  measure  true  of  Milwaukee,  Cin'eago,  St.  Louis  and  eorre- 
spoiidiiii:  territory  in  the  mi<ldle  west :  in  all  this  territorv  millera 
an*  ln'ing  e\eiu<led  fmm  tlie  eX|)ort  trade;  and  we  have  further 
found  tliat  this  apparently  results  from  the  improper  adjustment 
of  freight  rates.  In  part  this  improjMT  adjustment  ctmsists  in 
giving  t<»  rertain  se<*tiniis  better  rates  on  tlour  in  <*om|)arison  with 
tin*  cnrnplaining  territory  than  bave  Iuh'U  |»reviously  enjoyeil,  and 
in  part  in  creating  an  unn*asonable  ditTerence  in  the  rate  upon 
wbriit  and  tlonr.  Tliis  being  so,  to  what  relief,  if  any,  are  the 
millers  entitled  i 

Tbe  large**t  milling  eenter  in  tlu*  I'nited  States  is  Minnea]>o]is, 
and  tliere  are  aUo  «'.\tenMve  millinir  intere>ts  in  that  vicinitv, 
Tlie  rates  troin  Minneapolis  and  other  points  like  (Miicago,  for 
<v\:imple,  liave  been  t'«ir  a  long  time  adjii>ted  upon  a  certain  Imsifi* 
T\\r  rales  upon  wbej't  fmm  loralitie>  beyon<l  t«i  th<*se  milling  cen- 
t<*r>  have  al>o  been  adju>ted  Upon  a  certain  relative  basis,  tlie  idea 
bring  to  put  miller.^  at  tbeM>  ditTerent  |N»ints  upon  an  etpiality. 
It  i>  >afe  to  >av  tliat,  owinir  l«»  the  ;rreat  intlut*nee  which  the  mill- 
ing  indu.slry  at    Minneapolis   lia>   been  able  tt»  exert,  this  a«l just- 
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merit  of  rates  has  been  at  leaat  siiflicientiy  favorable  to  that  city 
in  the  \iast.  Tlie  Coinmissiou  has  reeeDtly  found  that  in  one  case 
they  were  unduly  favorable  to  Minneapolis  as  compared  with 
Milwaukee,  which  is  the  second  floor  inannfaetiiring  center  in 
tile  United  States.  Milwaukee  Chamher  of  Commerce  v .Chicago, 
M.  ife  St.  P.  R.  Co.  7  I.  C.  C.  Rep.  481. 

Since  February  1st,  last,  the  adjustment  of  flour  rates  from 
Minneapolis,  Chicago  and  other  points  has  been  changed  in  favor 
of  Minneairalis,  so  tliat,  while  domestic  flour  still  bears  the  former 
relative  rates  from  ali  these  points,  flour  for  exjwrt  is  carried 
from  Minneapolis  at  li  cents  per  hundred  pounds  below  the 
domestic  rate,  with  the  result  that  Minneapolis  flour  when  sold  for 
export  enjoys  an  advantage  over  the  flour  of  Chicago,  Milwaukee 
or  St.  Louis  when  sold  in  the  same  market  by  just  that  amount.  Tlie 
testimony  shows  that  1 J  cents  per  hundred  pounds  is  a  fair  profit 
upon  export  flour,  at  all  events  a  proflt  which  the  complaining 
millers  say  would  reasonably  content  them.  Under  these  circuni" 
stances,  if  the  adjustment  of  rates  was  fair  before,  and  we  are 
hound  to  assume  in  the  absence  of  a  contrary  showing  that  it  was, 
how  can  it  be  otherwise  than  that  Minneapolis  is  thereby  given 
the  export  market  to  the  exclusion  of  Chicago,  Milwaukee  and 
corresponding  points?  The  Atlantic  seaboard  miller  may  not 
suffer  to  the  same  extent,  since  under  the  present  conditions  he 
can  obtain  his  wheat,  during  a  part  of  the  year  at  least,  as  cheaply 
as,  or  more  cheaply  in  proportion  than,  the  Minneapolis  miller. 

Most  of  the  lines  leading  from  Ciiicago  have  concurred  in  this 
lower  export  rate,  and  engage  in  the  transportation  of  flour  under 
that  rat«,  while  they  refuse  to  make  any  corresponding  concession 
to  the  intermediate  miller.  This  we  think  under  the  circumstan- 
ces is  an  unjust  discrimination,  within  the  Act  to  Regulate  Com- 
merce, against  such  intermediate  traflic.  Whatever  line  partici- 
pates in  this  low  export  rate  must  make  a  corresponding  rate  upon 
similar  traflic  from  intermediate  points  upon  its  line. 

It  was  intimated  upon  the  hearing  that  tliis  rate  from  Minne- 
apolis was  justified  by  Canadian  competition.  The  record  shows 
tliat  tlie  rates  were  named  by  all  lines  simultaneously,  but  we  are 
nnable  to  see  how.  if  the  contrary  had  been  true,  if  this  rate  had 
been  actually  forced  by  the  Canadian  Pacific  and  its  allied  lines, 
that  could  alter  the  situation.     The  route  by  the  Canadian  Pacific 
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is  from  ^[inneapolis  toSault  Ste.  Marie,  a  distance  of  5i)0  miles,  in 
the  United  States.  The  Minneapolis,  St.  Paul  A:  Sault  Ste.  Marie 
Railway,  which  covers  .this  distance,  is  an  American  line,  subject 
in  all  resi^ects  to  tiie  terms  of  the  Act  to  Regulate  Commerce. 
Ordinarily  export  traffic  by  this  route  returns  to  and  is  exported 
throup:h  a  port  of  the  United  States.  This  being  so  the  provis- 
ions of  the  Interstate  ('ommerce  Act  apply  to  this  traffic,  and  it  is 
possible  to  exercise  at  least  as  effective  control  over  it  under  the 
provisions  of  that  Act  Jis  over  traffic  moving  wholly  within  the 
United  States.  If,  therefore,  the  Canadian  Pacific  liad  inaugura- 
ted this  rate  it  stan<is  exactlv  the  same  as  though  it  had  been  first 
put  in  by  an  American  line. 

This  line  does  not  reach  Chicairo,  nor<loes  it  partici|)ate  in  traf- 
fic irom  (-hica^t).  The  American  lines  running  through  Chicagi> 
insist  that,  under  these  circumstances,  they  may  meet  this  compe- 
titit)!!  witiiont  reference  to  their  intermediate  territory,  and  urge 
that  such  territorv  would  not  be  l>enefited  if  thev  were  to  with- 
draw  entirely  from  that  <N>nii>etition.  We  <lo  not  think  this  con- 
tention, as  applie<l  to  this  case,  is  a  valid  (»ne. 

The  lines  leading  from   Minneapolis  through    Chicago  are  sev 

cral    as   a^rainst    the  one  which  is  said    to  have  ft»rced    this  rate. 

I)uring  the  period  ofch»se<l  navigati«)n  they  carry  the  l>ulk  of  the 

tlour  tratlic  from  Minneapolis,  an«lat  all  times  in  the  year  a  very 

considerable  part  of  it.     Thev  cannot  and  thev  will  not  withdraw 

I  •  • 

from  that  buMnes>.  Th(*v  are  the  substantial  means  fur  the 
transportation  ot'  this  tlour,  as  well  a>  Hour  gnuind  at  intermediate 
points,  to  the  Atlantic  seaboard:  an<l  in  the  transporUititui  of  that 
tlour  thev  mu.-^t  not  diM'i'iminate  between  the  two  sectituis.  It  has 
been  otieii  sai«l  that  every  <*a>e  of  this  kind  rests  ujmui  its  own 
merit>.  There  may  be  in>tance'<  where  a  carrier  should  Ik?  jwr- 
milted  l«»  UK'ct  rail  ci»mpelitioM  witln»nt  refen'n<'e  to  its  inter* 
nieiliat*'  trrritnrv,  i»nt  when  the  verv  esi-tenee  t*{  an  inip(»rtant 
intlu-try  d«'ni'!id>  upi»ii  tin*  carrier  b-'inir  rcijuireil  to  treat  inter- 
mediate ti'rrii«»rv  a^  it  d«M-.  lii*-  m«ire  ili-tant  territ«»rv,  then  we 
think  the  rule  appli<'>.  The  '^aivatiMii  tt\  >ueh  intt*rmediate  terri- 
ti»ry  ]ie>  ill  the  ai>|>liratiMii  «•!  that  rule  and  in  tlu*  fact  tluit  the 
<*arrirr  will  not  >urn'iider  thr  in'*vv  di'-tanr  trallic. 

Fnr  many  \carsthr  rate  <»u  tlnur  and  wheat  troin  Chicago  to 
the    .\tlantic    seaboarij    ha«  breii    nnminallv    the    S4ime.     At  the 
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present  time  tliese  carriers  Lave  reduced  tlie  rate  on  wheat  to  tlie 
foreign  miller  withoutany  corresponding  reduction  in  the  rate  on 
export  flour  to  the  American  miller.  These  same  carriers  by  a  re- 
duction in  the  export  rate  from  Minneapolis  have  shut  out  the  Chi- 
c«go  miller  in  competition  with  that  section,  and  hy  a  reduction  in 
the  wlieat  rate  from  Chicago  without  a  corresponding  reduction  in 
the  flonr  rate  have  excluded  the  Chicago  miller  from  competition 
with  the  foreign  miller.  They  have  thereby  placed  these  millers 
of  the  middle  west  between  the  upper  and  the  nether  millstone 
of  tliis  competition. 

Tills  investigation  does  not,  perhaps,  properly  embrace  this  as- 
pect of  the  question,  and  probably  no  order  for  relief  can  be 
made.  We  have  expressed  the  foregoing  views  for  the  reason 
lliattlie  matter  was  fully  gone  into  upon  the  hearing,  and  seems 
to  liavo  a  most  important  bearing  upon  the  wrongs  complained 
of,  A  further  disunssion  of  tbe  question  in  a  proceeding  specifi- 
vMy  directed  agaiust  this  discrimination  might  lead  to  a  change 
in  our  conclusions,  but  as  at  present  advised  we  should  order  the 
discrimination  removed. 

The  main  complaint  of  the  millers  is  directed  to  the  difference 
in  rates  between  export  wheat  and  flonr.  The  findings  of  fact 
fully  state  tJie  caso,  and  from  them  it  clearly  appears  that  a  dis- 
crimination, and  a  most  grevious  one,  does  exist.  It  needs  no 
at^uinent  to  show  that,  when  the  entire  margin  of  profit  to  the 
American  miller  in  the  grinding  of  export  Hour  does  not  exceed 
from  1  to  3  cents  per  hundred  pounds,  a  difference  in  the  freight 
rate  in  favor  of  the  English  miller  amounting  to  from  i  to  11 
cents  per  hundred  pounds  is,  other  things  being  equal,  prohibi- 
tive. The  serious  question  ia  whether  that  discrimination  is  justi- 
fiable. 

For  many  years  those  carriers  who  are  mainly  engaged  in  the 
transportation  of  export  flonr  have  published  the  same  rate  upon 
wheat  and  flour,  and  tbe  millers  insist  that  this  is  conclusive 
-against  the  present  tariff.  The  Commission  has  often  held  that 
long-continued  usage  was  evidence  against  tbe  carrier.  This  has 
been  at  least  twice  so  held  with  reference  to  grain  and  grain  pro- 
dacta.  McMormn  v.  Grand  Trunk  R.  Co.  3  I.  C.  C.  Rep.  252, 
2  Inters.  Com.  Rep.  604;  Bates  v,  Pemieylvtmia  B.  Co.  3  L  C. 
•C.  Rep.  435,  2  Inters.  Com.  Rep.  715, 
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While  tliis  presumption  obtains  it  is  not  irrebuttable.  If  it 
were,  the  carriers  could  never  change  their  tariffs  or  their  classifi- 
cations. The  question  is  still,  upon  all  the  facts  including  the 
l)revious  practice  of  the  carriers,  what  is  just  and  reasonable  i 

There  is  an  additional  reason  why  this  previous  course  of  the 
carriers  is  not  conclusive  in  this  case,  which  is  to  l>e  found  in  tlie 
fact  that  while  the  published  rate  has  been  the  same  tlie  actual 
rate  has  been  ditferent.  We  have  found  that  in  the  past  ex|)ort 
Hour  has  actually  paid  a  higher  rate  to  the  seaboard  than  export 
wheat. 

While,  therefore,  the  fact  that  these  carriers  have  published  the 
same  rate  upon  wheat  and  flour,  and  have  tictually  exacted  that 
mte  where  competition  permitted,  is  strong  evidence  in  favor  of 
that  course,  and  it  is  hardly  conclusive  in  this  case.  Tlie  carriers 
insist  that  the  dilTerence  in  rate  is  justified  first,  by  water  coin- 
l)etition,  and  secondly  by  additional  cost  of  service. 

Water  competition  certainly  limits  during  the  (>eriod  of  navi- 
gation, and  to  a  degree  before  the  oj>ening  and  after  the  close  of 
navigation,  the  rates  u|>on  wheat  and  flour.  IJoth  the  published 
and  actual  water  rate  on  wheat  has  been  lower  than  upon  flour; 
we  have  found  from  2  to  4  cents  lower. 

This  water  competition  for  seven  months  of  the  year  is  not  only 
possible  but  actual.  Of  all  the  traffic  leaving  Chicago  by  regular- 
line  boats  during  the  period  of  navigation,  .'{0  j>er  cent  is  said  to 
be  flour  and  the  balance  grain  and  other  comnuNlities.  It  has 
alreadv   been  said  that  water  competition  mav  to  an  extent  be 

•  •  • 

prn|)erly  met  by  the  rail  rate.  The  water  line  <loe8  actually  fix 
tiiese  relativt^  rates  on  wheat  and  flour,  and  we  think  the  carriers 
are  ju>titie(l  by  that  c<nni)etitiim  in  makuig,  to  a  degree  at  least, 
tin*  same  difference  wiiicli  is  thereby  created.  The  millers  urge 
with  force  that  the  rail  carriers,  by  virtue  oi  their  etrntrol  over 
the  line  boats  by  which  alone  flour  is  transported,  unduly  cxag- 
L^erate  the  differen<'e  in  rate  between  wheat  and  flour;  but  the 
fact  >till  remains  that  water  competition  does  create  a  suliStantial 
difference  in  tlio>e  rates. 

We  have  al>o  found  that  to  a  limited  extent  the  cost  of  service 
is  ""reater  in  the  tran>portatit»n  of  export  flour  than  in  that  of  ex- 
port wheat.  an<l  for  thi>  reason  under  the  (circumstances  of  tliis 
case  we  think  that  a  >li«:litlv  higher  rate  (*n  flour  than  on  wheat 
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foRxport  18  justifiable.  Tliie  is  especially  true  in  view  of  the 
fact  that  tlie  flour  rate  includes  the  delivery  on  shipboard  while 
the  wheat  rate  does  not.  The  rate  from  Chicago  to  New  York 
npon  flour  puts  the  flour  on  board  the  vessel,  whereas  to  put  ex- 
port wlieat  on  shipboard  an  additional  charge  of  about  1^  cents 
per  bueliel  is  made. 

It  was  held  in  Sates  v.  Pennsylvania  li.  Co.  2  Inters.  Com. 
Ilep,  715,  3  I.  C.  C.  Rep,  435,  that  the  rate  npon  corn  and  corn 
prodocts  fiiiould  he  the  same ;  but  upon  a  reiiearing  of  that  ease. 
Bates  V.  Pennsylvania  li.  Co.  3  Intei-a.  Cora.  Rep.  2S6,  4  I,  C. 
C.  Rep.  281,  that  order  was  reconaideretl,  and  the  Commission 
refused  to  disturb  the  existing  relation  of  rates,  by  wliich  com 
products  took  a  rate  2^  cents  per  hundred  pounds  above  corn; 
and  this  was  put  mainly  upon  the  ground  of  greater  cost  of  serv- 
ice. As  rates  dechne,  and  the  margin  of  profit  to  the  carrier  be- 
comes less,  cost  of  service  has  to  he  more  carefully  considered. 

It  should  perhaps  bo  noticed  that,  althougli  the  rate  npon  flour 
has  been  confessedly  higher  than  npon  wheat  for  many  years,  the 
exportation  of  flour  has  steadily  increased,  being  3,947,333  barrels 
in  1S78  and  15,349,943  barrels  in  1898.  The  increase  for  the  last 
six  years  has  not,  however,  been  marked,  and  exportations  since 
1S94  have  actually  declined,  having  been  in  that  year  16,859,533 
barrels, 

Tliis  Commission  is  of  the  opinion  that  public  policy  and  good 
railway  policy  alike  require  the  same  rate  npon  export  wheat  and 
flour.  Snch  rates  tend  to  develop  both  the  industries  of  the 
United  States  and  the  traffic  of  the  railways.  We  are  not,  how- 
ever, here  settling  national  or  railroad  policy.  Wo  are  simply 
administering  the  Act  to  Regulate  Commerce ;  and  in  view  of  all 
cooditions  as  we  find  them,  we  do  not  feel  that  charging  a 
somewhat  higher  rate  on  flour  than  on  wheat  for  e.^port  is  in  vio- 
lation of  that  statute.  We  do  think  that  the  published  difference 
is  too  wide,  and  that  the  rate  upon  flour  for  export  ouglit  not  to 
exceed  that  upon  wheat  by  more  than  2  cents  per  hundred  ponnds. 

Wliat  is  here  said  as  to  export  traffic  does  not  necessarily  apply 
to  domestic  traffic.  The  two  kinds  of  freight  are  handled  under 
different  conditions.  No  finding  is  made  in  this  case  as  to  the 
comparative  cost  of  service  in  domestic  business,  nor  does  it  ap- 
pear what  effect  water  competition  may  have,  nor  how  different 
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interests  may  stand  affected.     That  question  must  be  decided  upon 
its  own  merits  when  it  arises. 

III. 

The  third  branch  of  this  case  relates  to  the  publication  of  tariflFs 
upon  ^rain  and  flour  when  they  are  transjwrted  to  the  seaboard 
for  export.  The  opinion  has  apparently  prevailed  among  car- 
riers, to  a  greater  or  less  extent,  that  the  Act  to  Refrulatc  Com- 
merce (lid  not  em!)race  export  and  import  traflic  ;  tliatsuch  traffic 
need  not  !)e  moved  upon  a  publislied  rate,  and  that  even  if  a 
rate  to  the  seaboard  was  published  the  carrier  might,  as  part  of 
a  through  nite  at  least,  accept  something  entirely  different  by 
wav  of  its  division. 

It  will  be  seen  from  the  fln<ling8  of  fact  that  grain  is  almost 
without  exception  transjx)rted  by  tlie  rail  carrier  to  the  seaboard, 
and  from  thence  taken  by  the  exi)orter  under  some  arrangement 
4»f  his  own  to  the  foreign  destination.  The  rail  line  has  nothing 
to  do  with  the  ocean  carriage,  and  <l<»es  not  (piote  a  through  rate. 
It  also  appeared  that  this  grain  is  transported  to  the  sealioard 
upon  a  published  rate,  which  is  style<l  an  export  rate,  and  which 
is  |)ub]ishe<l  and  observe<l  like  the  domestic  rate.  There  may 
be  ><»me  deviation  from  this  in  s<»uthern  territory,  but  the  great 
pre|>on(leran<*e  of  grain  moves  as  ab«»ve. 

In  case  of  llour  the  practice  simmiis  to  be  just  the  reverse. 
Flour  is  alm(>st  always  ex|>orted  upon  a  through  bill  wliicli  names 
a  through  nite.  Tsually  this  through  rate  is  made  by  adding  the 
publi>he<l  inlan<l  rat**  to  the  ocean  rat<%  whatever  that  may  be  for 
tiic  time  beinir.  We  have  found  upon  the  testimonv  that  this 
has  been  for  the?  la>t  six  months  the  i)racti<*e  of  all  the  lines  lead- 
ing \n  the  Atlanti<»  ])orts  north  of  Norfolk  and  Newj)ort  News. 
l>ut  in  case  of  all  s«Mithern  lin<'S  tiie  rule  seems  to  Ihj  otherwise. 
Here  the  carrier  cpi<»t«*s  a  tiir«»ugh  rate,  and  ri'ceives  for  its  divi- 
sion wliatcvcr  remains  after  tiic  ocean  rate  has  l)een  paid.  If  it 
pnbli>lK's  an  inlaiid  rate  no  attention  is  jiaid  to  it. 

The  n'a>on>  urg*'d  l»y  tiM»>e  southern  liiH's  for  nuiking  rates  in 
tlii>  niann<T  liave  been  >et  t'ortii  in  the  tindinirs  of  fact  and 
iMM'd  lint  1m'  re>tated.  It  i>  >i\'u\  in  sub.stan<*e  that  the  tliroiigh 
rate  l)V  every  |»ort  must  Im*  tlie  >ame,  and  that,  inasmuch  an  the 
nct>an  rate  tliictuates  coiitinuallv,  the  t(»tal  rate,  if  the  inland  di* 
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vision  is  fixed,  must  fliictiiate,  thus  making  tlie  through  rate 
lower  sometimes  by  oue  port  and  sometimes  by  another.  While 
this  may  be  literally  true,  it  by  no  means  follows  that  competitive 
export  traffic  cannot  be  fairly  divided  under  this  method  of  rate 
making.  The  average  of  ocean  rates  from  different  North  At- 
lantic ports  is  relatively  the  same,  and  although  slight  Hucttiations 
in  the  through  rate  might  tend  to  divert  traffic  for  a  short  time 
to  a  particular  port,  the  general  average  would  result  in  a  fair 
division. 

The  carriers  or  some  of  them,  insist  that  under  the  Act  to 
Regulate  Commerce  they  are  not  reqnired  to  publish  the  rates 
upon  which  this  export  traffic  moves. 

Any  common  carrier  is  subject  to  the  provisions  of  that  Act  if, 
among  otiier  things,  it  is  engaged  in  the  ''transportation  of  prop- 
erty sliipped  from  any  place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to  a  port  of  trans-shipment." 
This  traffic  is  bo  transported,  and  is  therefore  within  the  purview 
of  the  Interstate  Commerce  Act,  and  the  carrier  who  engages  in 
it,  is  by  reason  of  that  fact  subject  to  the  provisions  of  the  Act. 
*  The  6th  section  provides  "that  every  common  carrier  subject  to 
the  provisions  of  thie  Act  shall  print  and  keep  for  public  inspec- 
tion schedules  showing  the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property,  which  any  such  com- 
mon carrier  has  established,  and  which  are  in  force  at  the  time 
upon  its  railroad."  Other  parts  of  the  6th  section  provide  that 
in  case  carriers  subject  to  the  Act  form  joint  tariffs  for  the  oper- 
ation of  continuous  lines  or  routes,  such  joint  tariffs  shall  be  tiled 
with  the  Commission.  Apparently  the  unambiguous  language 
of  the  1st  and  (ith  sections  requires  carriers  to  file  and  publish  the 
tariff  on  whicli  this  traffic  moves. 

The  exact  ground  upon  which  the  contrary  view  ia  placed  is 
not  altogether  clear.  It  is  said  in  one  able  brief  that  tlie  6th  sec- 
tion requires  the  publication  of  "  established"  rates,  and  that  there 
is  no  such  thing  as  an  establbhed  through  export  rate  which  tiuc- 
tnates  every  hour.  If  this  contention  is  well  taken,  then  no  rate 
need  be  published,  for  the  carrier  has  only  to  quote  a  different 
rate  upon  each  shipment  which  offers,  and  there  is  no  established 
which  the  6th  section  can  act. 
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It  is  also  urged  tliat  export  rates  apon  grain  and  gmin  prodncts 
cannot  be  published  and  inatntRined ;  but  this  is  not  so,  Ixhmiiso  in 
the  main  for  the  last  six  montlts  thev  have  been.  Grain  has  txien 
almost  uniformly  taken  to  the  seaboard  ujion  a  published  rate. 
Tlie  through  rate  on  Hour  Las  been  made  by  adding  the  publielied 
inland  tarifi  to  the  ocean  rate,  and  this  inland  tariS  has  been  to 
most  cases  adhered  to.  When  certain  lines  say  that  tliey  eanuot 
adhere  to  the  published  rate,  they  mean  that  it  will  interfere 
either  with  the  amount  of  export  business  which  they  can  do,  or 
with  the  prolit  derived  from  that  business.  These  lines  tn  tlic 
past  have  quoted  a  rate  for  every  shipment,  while  other  compot- 
i[ig  lines  have  observed  a  lixed  rate.  ^I'aturally  if  these  lines  aro 
nuw  compelled  to  maintain  a  published  rate,  as  tlioir  competitors 
have  done,  it  will  plaoe  them  at  a  disadvantage  in  com{)ariBon 
with  the  past.  So,  in  domestic  business  the  weak  line  could  more 
favorably  compete  with  the  strong  line  if  it  wore  under  no  obli- 
gation to  publish  its  rates,  while  its  competitor  was  coiii])elled  to 
do  so. 

Mot  only  can  traffic  in  export  grain  and  flour  Ite  conduct^Ml 
npon  the  basis  of  a  fixed  inland  differential,  but  we  doubt  whether 
the  great  bulk  of  that  traffic  can  be  conducted  in  any  other  way. 
To  permit  each  carrier  engaged  in  this  traffic  to  (jnote  a  ditlerent 
rat«  from  day  to  day  would  result  in  a  condition  intolerable  to 
the  railway  and  the  shipper.  If  the  law  did  not  roqnira  it,  the 
ciu-riers  tliemsetves  would  bo  obliged  to  cstablieli  a  Hwd  inUnd 
rate  upon  export  bnsijiess.  These  southern  lines,  which  take  only 
the  dropping  of  the  exixirt  Hour  business,  might  be  allowed  to 
<|uote  rates,  as  they  have,  upon  individual  shipments.  Tliat 
would  amount  to  a  kind  of  differential  in  their  favor,  which 
strong  linos  could  afford  to  allow;  but  the  great  bulk  of  the  flour 
traffic  Could  uot  be  curriod  on  upon  that  theory. 

The  hnjwrt  RaUs  Com,  162  U.  S.  222,  4V  U  «d.  948.  5  lnt«rfc 
Com.  jRep.  427,  is  relied  npon  as  an  authority  for  the  proposition 
that  export  rates  need  uot  be  published.  It  )«  said  tliat  ca«e  lays 
down  the  rule  that  the  publication  of  rates  is  only  retinired  in 
case  it  is  practicable,  whicli  is  not  true  of  export  ratefi. 

As  we  read  thu  opinion  in  the  Import  Hate  Ca»s  it  enunciates 
no  such  doctrine.  The  contention  of  the  ComtnisBion  in  that 
case  was   that  tlie    Act   to    Uegulato  Commerce  did   not  affect 
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import  traffic  until  it  reached  tlie  port  of  entry  in  tLis  conntry. 
One  re-ason  urged  in  support  of  tliat  view  was  that  the  Act 
required  the  publication  of  taritfs  as  well  aa  all  traffic  subject 
to  it ;  that  tarifEs  should  be  posted  at  points  where  the  traffic 
originated;  that  this  could  not  be  done  in  tlie  case  of  import 
traffic,  and  that  therefore  such  ti-affle  was  not  within  the  scope 
of  the  Act.  The  Supreme  Court  in  reply  to  this  argument  said 
that  if  the  publication  of  the  tariffs  under  winch  import  traffic 
moved  was  impossible,  nevertheless  that  was  no  reason  for  ex- 
cluding such  traffic  from  the  operation  of  the  Act  in  other  re- 
spects. No  such  difficulty  exists  in  the  case  of  export  business, 
which  originates  within  the  United  States  and  moves  during  the 
first  part  of  its  journey  between  two  points  in  the  United  States. 

The  Import  Rate  Case  declares  that  all  traffic,  import  and  ex- 
port as  well  as  domestic,  is  subject  to  the  Act  to  Regulate  Com- 
merce. The  express  language  of  that  Act  includes  this  export 
business.  Now  the  foundation  of  the  whole  Act  is  publicity  in 
tho  rates  of  tlie  carrier.  There  is  and  there  can  be  nnder  that  Act 
no  regulation  and  no  application  of  its  provisions  unless  the  rate 
is  pabliehed  and  the  published  rate  maintained.  It  would  be  a 
strange  interpretation  which  should  exclude  export  traffic  from 
its  operation. 

Apply  that  construction  to  tlie  traffic  under  consideration 
merely.  In  the  year  1898  neariy  400,000,000  bushels  of  grain 
and  more  than  15,000,000  barrels  of  flour  were  exported  from  the 
United  States.  This  traffic  moves  in  competition  with  itself  and 
with  domestic  traffic.  Citizens  of  the  United  States  can  suffer  in 
every  respect  as  much  from  preference  and  discrimination  in  ex- 
port as  in  domestic  business ;  no  good  reason  can  be  assigned  for 
the  regulation  of  domestic  business  which  is  not  erj[ually  assign- 
able to  that  of  export  business.  It  is  ahnost  impossible  that  export 
bnsiness  should  be  left  without  regulation  and  domestic  rates  be 
maintained.  Many,  perhaps  a  majority,  of  the  carriers  expressed 
the  opinion  that  these  rates  should  be  published  and  maintained. 
Shippers  with  one  voice  demanded  that  they  should  be.  We  be- 
lieve it  to  be  the  plain  requirement  of  the  statute  that  they  shall  be. 

This  Commission  in  its  reports  to  Congress  has  pointed  out  the 
fact  that  there  were  circumstances  under  which  relief  might  with 
propriety  be  granted  from  the  rigid  requirements  of  the  6th  sec- 
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tion  as  to  the  publication  of  rates,  and  has  recoiii  mended  that  the 
(oinmission  be  granted  [lOwer  to  relax  (lie  nilw  Id  tlmt  resjiect. 
If  we  had  that  power  we  might  see  tit  to  exercise  it  in  favor  of 
these  simtheni  lines  iu  the  matter  of  the  transportation  of  Hoiir; 
bnt  evidently  no  such  power  exists,  and  whatever  rule  is  applied 
in  one  case  must  be  applied  in  all  cases.  Since  one  rnle  mnst  ap- 
ply to  all,  we  have  no  donht.  if  it  is  in  any  way  a  matter  of  dis- 
cretion with  ug,  that  these  export  rates  on  grain  and  Honr  can  be 
and  Bhonld  be  published  and  maintained.  Whatever  hardship 
may  be  imposed  upon  a  few  lines  of  railway  is  more  than  coun- 
terbalanced by  the  a<lvantage  accrning  to  others,  and  especially  to 
tlie  ahip]>er  and  tlie  commnnity  aa  a  whole. 

It  is  important  tu  notice  exiu^tly  what  these  so-called  through 
export  rates  are,  and  liow  they  are  arrived  at,  Thoy  are  nut 
analogous  to  joint  rates  made  by  joint  arrangeinont  between  ml- 
way  carriers  subject  to  this  Act,  where  each  carrier  receives  for 
its  portion  a  given  |>art  of  the  entire  ratv,  and  Always  the  same 
part  These  throngli  rates  are  made  by  adding  togcthor  the  ocean 
rate,  whatever  it  may  he,  and  the  inland  rate,  whatever  that  may 
be.  There  is  no  joint  arrangement  to  make  and  sliaro  the  rate. 
The  railway  carrier  ascertains  the  ocean  rate,  adds  ila  own  rate, 
and  rjnotes  the  through  rate  for  the  convenienc-e  of  the  shipper. 
We  do  not  think  the  earner  is  under  any  obligation  lo  publish 
the  through  rate  so  arrived  at.  It  is  enough  if  it  pubhshe«  aad 
maintains  its  own  rate  to  the  Gcaboard.  If  there  is  iu  fact  sudi  r 
joint  arrangement  that  the  rate  is  a  joint  rate  under  the  6th  aeo- 
tion,  tiicn  the  entire  through  rati;  should  bu  published,  and  not 
the  inland  division,  which  in  that  case  might  vary  while  tbe  en* 
tire  rate  remained  t)ie  same. 

Since  this  case  was  heard,  complaints  have  1>ecn  received  from 
miuiufactnrors  of  corn  products,  alleging  injuries  similar  to  those 
which  we  have  found  to  exist  in  the  case  of  flonr.  We  iMve  no 
knowledge  of  the  conditions  under  which  com  prodncta  are  truw- 
jHirted,  and  can  therefore  express  no  opinion  as  to  the  jnstics  of 
the  corn-product,  rates.  What  tia«  been  said  a^  to  the  rates  od 
Hour  may  sufficiently  indicate  to  tJiose  who  have  knowledge  of 
tlio  facts  what  our  conclnsions  would  Ihj  H(«>n  a  hearing  vhieb 
develo|)ed  such  facts;  if  not,  an  indcjtcndont  proceeding  will  be 
nuccssar}-. 

An  order  will  iaituc  in  accordance  with  the  fore^ing  opioioo. 


■.  ATCHISON,  T.  &    f 


A.  J.  GUSTIN 


ATCHISON.  TOPEKA  &  SANTA  Ffi  RAILROAD  COM- 
PANY, and  Aluace  F.  Walker,  John  J.  MoCooK  and 
J.  C.  Wilson,  Receivers  thekeof;  Boemnuton,  Cedar' Rap- 
ids &  NoKTnERN  Railway  Company;  Chicago  &  Alton 
Railroad  Company  ;  Citicaqo,  Bctrlington  &  Northern 
Railkoad  Company;  Chicago,  Bdklinoton  &  Qcinct 
Railroad  Company  ;  Chicago  Geeat  Western  Railway 
Company;  Chicago,  Milwackee  &  St.  Paul  Railway 
Company;  Chicago  &  Northwestern  Railway  Company; 
Cbicaoo,  Rock  Island  &  Pacific  Railway  Company; 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company;  Hanniiial  &  St.  Joseph  Railroad  Company; 
Illinois  Central  Railroad  Company  ;  Iowa  Central 
Railway  Company;  Kansas  City,  St.  Joseph  &  Council 
Bluffs  Railroad  Company  ;  Minneapolis  &  St.  Lodib 
Railway  Company,  and  W.  H,  Tbfesdale,  Receiver 
thereof  ;  Missouri  Pacific  Railway  Company  ;  Rook 
Island  &  Peoria  Railway  Company  ;  St.  I-ocis,  Keokuk 
&  Northwestern  Railroad  Company  ;  Wabash  Railroad 
Company;  Union  Pacific  Railway  Company,  and  S.  H. 
H.  Clark,  Olivfie  W,  Mink,  E,  Ellery  Anderson,  John 
W.  DoANK  and  Frederic  R.  CorDERT,  Receivers  thereof  ; 
Burlington  &  Missouri  River  Railroad  in  Nebraska. 


Deeideil  AugiiiC  7.  1899. 

The  defendnntB,  bavlug  engBged  under  Iheir  tariffs  Hod  courEe  of  businesB 
In  the  through  iracsporliilion  iif  Irnftlc  from  Cliicago  and  other  poiuts  to 
Kefiraey.  Nob.,  over  conllouous  lines  formed  hy  Ihuir  conDected  roudii, 
ore  requlrud  liy  the  Act  lo  RegutaU  CooimcrcB  lo  make  their  rales  on  such 
iranaporlation  reasonable  and  olbertrise  in  cmformily  with  the  provisions 
oF  llial  «Iatute.  and  such  duty  Is  nol  avoided  by  the  fact  that  the  ral««  to 
Kearney  may  be  combinations  of  rales  to  and  from  Omnlia. 

iBJtles  of  carrlera  often  demand,  and  IralBc  conditions  frequently 
lare  of  through  rates  which  gives  them  more 
per  mile  than  that  nblch  reHults  to  a  connecting  carrier  from  the  divisioa 
accepted  by  il. 

The  late  per  ton  per  mile  rule  brings  rates  down  to  the  narrowest  point  of 
scrutiny,  and  tor  that  purpose  is  valuable:  but  It  excludes  consideration  of 
ulber  circumstances  and  conditions  which  enter  into  the  malting  of  rates, 
no  matter  bow  compulsory  or  imperious  they  may  be,  and  Itcauuut,  there- 
fore, be  accepted  as  controlling  in  determining  tlie  reasonableness  of  rales. 
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4.  Corobloation  mes  always  afford  an  advantagF  lo  Uie  buiag  point,  ■ 
entail  Kome  dinadvanUgti  upon  ihe  iowq  lo  which  the  corobioed  r&IM  u* 
applied,  and  when  Irafflc  \b  brought  lo  the  iwo  places  to  be  distributed  In 
cummon  leriitory  the  preferences  and  prejudices  resulting  rram  aiieli  nitea 
must  goncnillj  be  held  unreasonable  and  undue. 
0,  Freiglil  rales  from  Chicago  and  other  eastern  points  lo  Kearney.  Neb., 
mode  by  combining  rates  lo  and  from  Omaha,  ■  point  no  Ibe  MUMurl 
River,  are  not  uorcasoQable  in  amount,  and  the  evidence  was  inauffldf 
upon  llie  question  whether  such  rales  subject  Kearney  mctchanla  lu  a 
ful  dtsadvatilage. 
A.  J.  (rusdn,  for  complainant. 
C/icu.  F.  Manderaon  and  Chaa,  J.  Ore^n,  for  Biirlin^n 
System. 

W.  li.  Kelly,  for  Union  Pacific  Kailwaj  Company. 
Uepokt  and  OriNiON  of  the  Commission. 
Ykomans,  Commiaaioneir; 

The  petitioner,  a  resident  of  Kearney,  Neb.,  cliallengcs  I 
tlie  eost-boDnd  and  west-bonnd  rates  in  effect  between  New  York. 
Chicago,  St.  Lonie,  St,  Paul  and  interstate  pointa  on  and  east  of 
the  Missouri  River  and  Kearney  and  alleges  in  substance  that  the 
defendants  are  engaged,  nnder  some  common  management  or  ar- 
rangement for  continiiOQs  carriage  or  shipment,  in  the  throagh 
transportation  of  freight  between  the  points  named  above;  that 
they  severally  or  jointly  make,  publish  and  file  with  this  CommiA- 
sion,  or  authorize  to  1>e  so  made,  published  and  filed,  certain 
schedules  of  rates  which  alono  or  together,  or  when  added  to 
rates  establislied  by  other  carriers,  coiietitnte  total  or  through 
joint  rates  for  the  transportation  of  freight  l)otw  i  n  the  pointa 
named,  which  rates  are  made  on  the  l>asis  of  a  coml<iuatioa  of  the 
joint  rates  to  and  from  Omaha  and  other  Miasoiiri  River  poinU 
and  the  local  rates  lictwcen  thoso  points  and  Kearney.  For  ex- 
ample,  the  rate  from  Chicago  lo  Kearney  is  made  by  adding  the 
rate  from  Chicago  to  Omaha  to  the  rate  from  Omaha  to  KMmey 
Througli  rstne  made  upon  that  basis,  tlic  complainant  alleges, 
subject  Kearney  and  its  inhnhitants  to  nnjuet  cliargos  and  nndne 
prejudice;  and  the  complainant  fnrthor  alleges  that  such  nttec  are 
unjust  and  unreasonable  as  compared  with  the  rates  in  effect  be- 
tween tliose  points  and  Omaha  and  otlier  Missouri  liiver  pointa, 
and  that  they  discriminate  against  the  shippers,  merchant*,  deftU 
ers  and  manufacturers  in  Kearney  and  tlieir  customers,  and 
against  Kearney  m  a  locality. 
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It  IB  denied  by  all  of  the  answering  defendants  that  tlie  pro- 
visions of  the  Act  to  Keguiate  Commerce  have  been  -violated  in 
the  manner  alleged.  It  ie  admitted  that  thej  do  jointly  make, 
pnblieli  and  hie  with  this  Commission  echedules  of  rates  for  the 
continnons  transportation  of  through  shipments  between  some  or 
all  of  the  points  named,  though  it  is  averred  that  such  rates  are 
not,  properly  speaking,  joint  through  rates,  but  simply  an  aggre- 
gate of  the  separate  rates  to  and  from  the  Missouri  River,  and 
that  said  rates  are  non-discriminating  both  to  Kearney  and  those 
doing  business  there ;  that  the  city  of  Omaha,  by  its  situation  and 
from  tlie  fact  that  it  is  a  railroad  center,  receives  and  is  entitled 
to  the  benetit  of  such  rates  as  would  be  and  are  the  natural  re- 
sults of  said  situation  and  of  the  competition  between  the  various 
railroads  rtuining  to  that  point,  ll  is  also  claimed  by  some  of 
the  defendants  that  the  rates  from  said  eastern  points  to  the  city 
of  Omaha  are  made  or  established  by  other  railroads  having 
shorter  lines  to  Omaha,  and  that  in  order  to  enable  them  to  par- 
ticipate in  the  business  of  transporting  freight  from  said  eastern 
points  to  Omaha  they  have  been  obliged  to  acquiesce  in  said  rates. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company  avers 
in  its  answer  that  it  receives,  under  the  schedules  complained  of, 
the  same  and  no  other  or  greater  mte  or  compensation  for  ship- 
ments carried  over  its  line  to  Omaha,  destined  and  billed  to  Kear- 
ney, than  it  receives  for  similar  shipments  over  its  line  to  Omaha 
aa  a  terminns,  and  that  the  remainder  of  such  joint  rate,  repre- 
senting the  local  rate  of  the  lines  connecting  with  this  defendant 
at  Omaha,  is  received  by  said  connecting  lines.  It  further  avers 
that  its  local  rate  from  Chicago  to  Omaha  is  just  and  reasonable, 
and  that  it  has  the  right  to  enter  into  a  joint  through  tariff  of 
rates  with  connecting  lines  at  Omaha  for  shipments  originating 
on  its  line  and  destined  to  points  on  such  connecting  lines  beyond 
Omaha,  including  Kearney,  which  joint  tariff  shall  secure  to  this 
defendant  the  same  compensation  for  shipments  carried  by  it  to 
Omaha,  destined  to  said  other  points,  including  Kearney,  as  it  re- 
ceiTes  for  similar  sliipments  carried  by  it  to  a  terminns  in  Omaha. 

It  seems  unnecessary  to  further  state  the  points  raised  by  the 
answers  in  this  case. 

Facts. 

1.  The  defendants  named  lierein  were,  at  the  date  of  filing  of 
complaint  and  now  are,  parties  to  joint  tariffs  published  and  filed 
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with  this  Connnission,  which  show  the  total  or  throngh  rates  of 
charge  for  a  continuous  transportation  of  through  sliipments  from 
Chicago  and  other  points  to  Kearney,  Neb.  These  rates,  it  apr 
pears,  are  made  on  a  hasis  of  the  rates  to  Omaha  phis  the  local 
rates  from  that  point  to  Kearney,  or,  in  other  words,  they  are  combi- 
nations of  the  jointor  local  rates  toOmaha  and  the  local  rates  l)eyond. 

The  through  rates  made  in  the  manner  de&cril)ed  are  attacked 
in  the  complaint,  but  the  real  question  at  issue,  as  disclosed  by 
the  testimony,  is  rather  the  projx)rtion  of  such  through  rates 
borne  by  the  traffic  between  the  Missouri  River  {x^ints  and  Kear- 
ney. The  whole  evidence  of  complainant  is  directed  to  that  branch 
of  the  comj)laint  which  Ixjars  upon  tlie  projTortion  of  the  through 
rate  received  by  the  carriers  !)etween  the  Missouri  River  )x>ints 
and  Kearnev. 

2.  The  following  tables  show  the  rates  in  effect  during  the  five 
years  prior  to  181>4,  and  those  in  effect  from  1804  to  the  present 

AVKST-I>orNi). 
(Governed  hv  Western  Cla^witlcation.) 


Mis. 


490 


From 
('iiicA<io,  III., 

To 
Omaha,  Nkh. 


1889. 
Dec.  12. 

liule  per  ton  jht 
mile. 


Clakhea. 


75 


!  .0:K)U  .0244 


3 


!l 

iSiK).  ,! 

jFeby.  22,  |_   TiO 

I  Kate  per  ton  |H'r  ' 

milf.  .(LM4.()204 


50 


40       80 
0163  .0122 

35       25 
0142  .0102 


ISIM). 
An^'.  1.  !    70   j   58      42       2S 

'Kute  per  ton  jkt  ' 

I     mile.  .0285  .023«:.ni71  .0114 

'  i 

I  1^*91. 

..lany.  1.  75   ,   «»       42       30 

Hiit<*  jHT  l<»n  |H'r 
!     mile.  ■.n3<Hr. 0244:. 0171  .0122 


1H94. 
.lulv  1. 
ami  present  rtiti*.      80 


5 


25 


A   B 


80   25 


.0102 .0122  .0102 

18   25  '  20 
.0073  .0102  .0081 


C 


20 
.0081 

15 
.0001 


17* 
.0071 

14 


16 
.0065 

18 


Xmi  .0058 


28   28   18  j  16   15 


II 


.0085  .0114  .0098  ,(m»  .0065  .0061 


25  I  80   25 


20 


17* 


16 


Kate  per  tun  |H'r     I    ! 


mile. 


05   45   32 

I 
I 

.032«..02t»5!.0is:r0130 


T 


I 


.0102  .0122  .0102  .0081  .0071  . 


07  I  •»•>   07 

i      I 

.oiio.oi8o;.oiio 


00  . 

•>«  I 


18* 


16 


0089j.0075|.0066 


ATCHISON,  T.  &    e.  F.  E.  CO. 


281 


time,  from  Cliicaf;o  to  Oiiialia  and  Kearney,  together  witb  the 
rates  per  ton  per  mite.  These  tables  also  show  that  the  rate  per 
ton  per  luile  is  in  each  instance  higher  on  tratHc  to  Kearney  than 
on  tratBc  to  Omaha. 

West-Bound. 
(Ooverned  by  WeBicm  CliieslflcatioD.) 


HIa. 

From 
Cbicaoo.  III., 

To 

Cn*«,Ea 

1 

S 

8 

4 

5 

A 

D 

C 

D 

E 

ess 

Kkakkbt,  Nkr. 
1B8B. 

Dec 

IBO 

117 

SO 

65 

S5 

60 

48 

40 

38! 

2S 

Rate  per  Ion  per 

.oa79 

0338 

0262 

0189 

.0100 

.0174 

.0139 

0116 

.0094 

0073 

miir 

1890. 

March  3. 

120 

106 

82 

65 

03 

53! 

39! 

33 

27 

22 

Raw  per  loo  pet 

.0ii4g 

0306 

0338 

0189 

.0150 

.0152 

.0115 

0095 

.0078 

0064 

miir 

1600. 

Aug.  1. 

130 

114 

89 

63 

55 

551 

42! 

36 

29 

24 

Rale  per  ton  per 

.087S 

03)11 

.0268 

cm 

.0160 

.0161 

.0123 

.0104 

.0084 

.0069 

mile 

1891. 

Jaoy.  1, 

130 

I1Q 

S» 

70 

A9 

57! 

44! 

88 

80! 

SS 

Rale  per  Idd  per 
mile. 

.03D3 

.0337 

02Qy 

.022 

.0171 

.0187 

.01-J9 

.011 

.0088 

.0072 

July  5  to  Sepl. 

1«P5. 

140 

131 

92 

72 

61 

59i 

46i 

40 

3U 

2^ 

R«e  per  ion  per 

.0408 

.0851 

.0285 

,0209 

.0176 

.0173 

.01 B5 

-0116 

.0091 

.0073 

mlie. 

18S9. 

Jao.  i. 

PreseLl  rates, 

185 

lie 

89 

69 

57 

59! 

46! 

40 

81! 

35 

Rate  per  ton  per 

.0S83 

.0337 

0258 

.03 

.0165 

0178 

.0135 

0116 

.OOfll 

.0073 

mUe. 

The  rates  to  Omaha  and  Kearney  from  St.  Paul  were  at  the 
periods  mentioned  and  they  now  are  the  same  as  those  in  effect 
from  Chicago,  and  tiie  rates  from  St.  Lonis  to  Omaha  and  Kear- 
ney were  and  are  less  than  tliose  from  Chicago  by  the  following 
amounts:  30  cents  on  classes  1  and  2;  10  cents  on  claee  3;  "i 
cents  on  classes  A  and  B ;  5  cents  on  classes  4,  5,  C,  D  and  £. 
The  distance  from  St,  Paul  to  Omaha  is  about  375  miles.  From 
St.  Louis  to  Omaha  the  distance  is  413  miles. 

3.  Tlie  local  rates  charged  by  the  carriers  operating  between 
Chicago,  St.  Paul,  or  St.  Louis  and  Omaha,  and  their  proportion 
of  tlie  tbrongli  rates  to  Kearney,  made  by  the  combinations  of 
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locale,  as  already  described,  are,  of  course,  the  same.  That  is  to 
say,  the  same  amount  is  received  by  such  carriers  whether  a  ship- 
ment is  destined  to  Omaha  or  Kearney.  It  follows  also  that  the 
proportions  received  by  the  carriers  from  Omaha  to  Kearney  are 
the  local  charges  in  effect  between  those  points,  namely : 


Ml8. 

From 
Omaha 

to 

Kearney. 

Rate  per  ton 
per  mile. 

CLASBBfi. 

196 

1 

2 

8     !     4         5 

A 

B 

.0199 

C 

18 
.0183 

D 

£ 

55 
.0561 

51 
.0520 

44,      87       80 
.0448  .0377  .0306 

27i 
.0280 

18 
.0138 

9 
.008 

The  present  total  rates  to  Kearney  are  somewhat  above  those 
in  effect  for  live  months  in  1890,  wlien  the  rates  to  Omalia  were 
exceptionally  low  as  compared  with  rates  to  Omaha  l)efore  and 
since  that  period.  The  Ciiica<;o-()maiia  rates  are  hitherto-day 
than  in  1SS\)  or  at  any  time  since.  On  the  other  liand,  the 
Omaha-Kearney  rates  are  lower  to-day  than  in  188J>  or  at  any 
time  since,  and  tiiese,  as  proportions  of  through  or  total  rates  to 
Kearney,  are  the  charges  against  which  the  force  of  the  testi- 
mony was directe<l.  Kor  example,  tiie  i)resent  iirst-class  rate  from 
Omaha  to  Kearney  is  55  cents,  while  the  previous  rate,  certainly 
as  far  hack  as  1SS1\  was  Oo  cents.  The  other  class  rates  from 
Omaha  to  Kearnev  are  (^enerallv  somewhat  less  than  those  in 
effect  in  1SS<). 

4.  Coniparison  of  rates  in  effect  between  Chicago  and  Kearney 
and  Omaha  and  Kearney  in  IS.stl  and  at  the  pn.»sent  time  shows  a 
decrease  in  the  rates  in  every  instance,  but  a  much  larger  per 
cent  of  decrease  in  the  rates  between  Onuiha  and  Kearnev  than 
between  Chicai'o  and  Kearnev  : 


r 
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Tear. 

In  Gents  per  Buudred  Pounds. 
Merchandise.                      Car-Load. 

Between 

ClABBBS.                                           CLAB8B8. 

Kearnkt,  Neb. 

1 

S 

3 

4 

5 

A 

B 

C 

D 

Omaha.  Neb., 

and 
Kbabnet.  Nkb. 

Between 
Chicago,  III.. 

Keabnkv.  Nbb. 

Per  cent  Decrewe. 

1886 
18&9 

163 
135 

ie.7 

189 

lie 

ltl.6 

lOS 
89 
18.1 

G9 
18,8 

80 
67 
28,8 

fl5 

m 

8.5 

58 
46i 
10.6 

48 
40 
6.8 

31i 

Between 
Omaha.  Neb. 

and 
Ekarnet,  Nkb. 

Percent  Decrease, 

1886 
1880 

72 
G5 
23.7 

04 
51 

aa4 

44 
81.5 

BO 
37 
26 

SO 
80 
40 

32.5 
87.8 
15.4 

aa.6 

19.S 
13.4 

20 
18 
10 

SO 
18 
35 

5.  By  way  of  coinpariHoii  of  other  weBt-boiind  rates  with  those 
ID  effect  tg  Kearney,  we  have  taken  those  from  Chicago  to  North 
Platte,  a  point  on  the  Union  Pacific  about  95  miles  west  of  Keai- 
ney;  to  Longton,  Kansas,  a  point  190  miles  west  of  Kansas  City 
and  648  milea  from  Chicago;  and  to  Beloit,  Kansas,  a  point  184 
miles  west  of  Atchison  and  674  miles  distant  from  Chicago. 
These  rates  appear  in  the  following  table : 
Webt-Boctnd. 
(Governed  by  Weslern  Classification.) 


Mil 

From 

CmcAoo,  III., 

781 

North  Plattb, 
Neb. 

1 

3 

3 

4 

5 

ABO 

158 

IRfl 

no 

87 

78 

71       60      49 

Sn      81 

(MOH 

,084: 

oaMi 

om 

Mm 

0181,0153-012; 

.01    .0079 

A4H 

[jONOTOs,  Kan. 

Unie  per  ton  per 

in 

m 

ttn 

51 

.041 

084 

im 

m»f< 

IM6 

01T5.O147.0l0t 

«74 

BK1.0IT,  Ean. 

IHfl 

115 

H7^ 

m 

ea 

59      48       89 

31      26 

.040 

.U»U 

.UIVO 

.0166. 01751.01421. 01 15 

.0093.0077 
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Ijongtoti  and  Belolt  stand  relatively  in  al)oiit  tbe  Baine  poatioB 
to  tlie  Missouri  Kiver  pointe,  Kaiieue  City  and  Atcliiaon  respect- 
ively, tbat  Kearney  does  to  Oniaiia.  Tlie  rates  to  Longton  are 
tlirongL  rates,  less  tlian  the  sum  of  the  locals,  but  those  to  Beloit 
are  made  ujion  the  combinatioQ  of  the  rates  to  Atchison  and  tliv 
locals  west. 

6.  A  local  freight  tariff  of  the  Boston  &  Albany  railroad  was 
introduced  by  the  complainant  for  the  purpose  of  comparison 
with  the  rates  in  Nebraska;  aa  was  also  a  tariff  showinf^  nU»  on 
cotton  and  cotton  goods  in  effect  between  Memphis  and  St,  I>oai«. 
The  latter  was  introduced  in  support  of  complainant's  claim  for 
lower  rates  on  cotton  manufactured  goods  from  Kearney  to  both 
Omaha  and  Chicago,  The  circumstances  surrounding  the  traffic 
in  both  instances  aro  such  as  to  render  the  rat«8  under  those  tariffi) 
of  little  value  us  a  basis  of  comparbon. 

7.  It  api>ears  from  the  testimony  of  one  witm-^s  that  sucb  artieleft 
as  smoking  and  chewing  tobacco,  chewing-gum,  and  some  candieK 
are  delivered  to  the  merchants  at  Grand  Island  at  the  same  price 
as  at  Omalia.  The  same,  the  witness  staled,  is  true  with  resjtoct  to 
Kearney;  the  latter,  although  40  miles  west  of  Grand  Island,  has 
the  goods  delivered  at  the  sauio  price. 

Another  witness  teatifled  that  in  Uie  sale  of  so-called  patent  or 
proprietary  medicines  in  quantities  to  dealers  in  drugs  in  Omalia 
and  Kearney,  the  shipper  jiays  the  froight  and  sells  the  gouda  to 
the  dealers  in  each  instance  at  tlie  same  price.  Where  this  isdotie, 
however,  the  evidence  indicates  that  the  shipper  stipnlstvs  tbv 
soiling  price.  This  practice,  so  far  as  shown,  is  eontincd  tu  the 
sale  of  tliu  class  of  goods  mentioned.  Nor  is  it  to  he  ux]iect«<l 
that  such  A  practice  could  bo  carried  into  the  greater  oommerctfll 
transactions,  where  the  price  to  the  consumer  is  in  a  large  meosuru 
regulated  by  the  cost  of  transportation.  It  is  the  eontention  in 
this  case  that  the  nierchanti*  and  consumers  at  Omaha  and  other 
Missouri  River  jwints  enjoy  more  than  the  natural  advantage*  of 
location  entitle  them  to  over  Kearney,  and  in  support  of  this  con- 
tention the  complainant  tntrodnced  an  exiwnso  bill  covering  tho 
shipment  uf  a  carload  of  lemons  from  New  Vork  tu  Keanivy  by 
way  of  Jolict,  III.,  at  a  total  through  rate  of  $1.37  and  at  a  totiU 
cost  of  83211.23,  divided  as  follows: 

IlarH  from  Npi*  Yurk  to  Juliet 44  mdU,  KrelKbt.  tlU9.^ 

Itaictrum  Jolict  la  Mlwiulppi  Rl*er 11  cenia.  pKiithl. 

R*l«  rrom  HlMlMlp(d  Klier  to  Kcaroay. . .  .83  cmU.  Praisbt,     llfl4l 
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From  this  it  appears  that  tlie  sliipmeut  from  New  York  to 
■loliet,  a  distance  of  about  020  miles,  was  charged  $102. 85,  while 
from  Joliet  to  Kearney,  a  distance  of  only  640  miles,  the  propor- 
tion charged  was  $217.38.  The  rate  on  lemona  per  carload  from 
Xew  York  to  Kearney,  made  on  the  basis  of  a  combination  of  tho 
rates  from  New  York  to  the  Misaouri  River  and  from  there  to 
Ivearney,  is  the  same  as  the  rate  shown  in  the  expense  bill  jnst 
cited,  namely,  1.1.37 — 90  cents  from  New  York  to  the  MiBSonri 
River  and  47  cents  from  the  Missouri  River  to  Keamej-. 

An  Omaha  merchant  piircliasing  a  carload  of  lemons  in  New 
York,  and  snhseqnently  shipping  the  same  or  another  carload  to 
Kearney,  would  be  charged  the  same  rate.  They  would  both  be 
charged  a  greater  rate  per  ton  per  mile  from  Omaha  to  Kearney 
than  they  were  charged  on  the  shipment  from  eastern  points  to 
Omaha.  But  should  the  merchants  in  the  two  cities  just  men- 
tioned be  competitors  in  the  sale  of  lemons  at  some  point  beyond 
Kearney,  aa  Callaway,  for  instance,  they  would  not  he  upon  the 
same  footing  in  the  matter  of  rates.  The  cost  would  he  the  same 
to  Kearney  in  both  cases,  but  in  shipments  to  Callaway  the  Omaha 
mercliant  would  secure  a  less  total  charge.  The  local  rate  from 
Omaha  to  Callaway  is  59  cents.  The  Kearney  merchant  would 
pay  the  local  rate  to  Kearney,  44  cents,  plus  the  rate  of  31  cents, 
Kearney  to  Callaway,  making  a  total  of  75  cents,  which  is  16 
cents  per  100  pounds  in  excess  of  the  rate  charged  the  Omaha 
shipper. 

8.  The  east-bound  class  rates  from  Kearney  to  Chicago,  St. 
Louis  and  St.  Paul,  in  effect  at  the  time  the  complaint  was  filed, 
and  on  January  2,  1899,  were  identical  with  the  west-bound  rates 
in  effect  from  those  points  to  Kearney  on  the  same  dates.  Those 
in  force  from  December,  1889,  to  the  date  of  filing  the  complaint, 
were  substantially  the  same  as  shown  in  Tables  1  and  2,  and  the 
same  reductions  appear  in  classes  1  to  5,  inclusive,  as  in  thewest- 
bonnd  rates  during  that  time.  The  evidence  bearing  upon  the 
enet-bound  rates  is  not  suiBcient  to  warrant  any  finding  as  to  their 
reasonableness  or  unreasonableness,  nor  does  it  appear  that  Kear- 
ney can  be  very  much  affected  by  those  rates.  The  great  sup- 
plies of  merchandise  and  staples  come  to  Kearney  from  points 
«a8t,  north  or  south  thereof,  via  either'the  Union  Pacific  or  the 
Burlington  &  Missouri  River  railroads,  and  the  wholesale  dealei-s 
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of  Kearaey  natnrally  seek  markets  for  tlie  sale  of  tbeir  goodt  is 
the  territory  adjacent  to  Kearney,  ratlier  tlian  in  territory  uost  of 
the  Missouri  River.  Tlie  east-bound  rates  from  Kearney  to  point* 
in  Nebraska  apply  on  transportation  wliolly  within  that  St&te. 

9.  Coiiusel  for  the  Union  Pacific  Railway  Company  tiled  a 
statement  showing  tliat  company's  receipts  per  ton  per  mile  for 
the  years  1889-1894,  inclusive,  together  with  other  items  cover- 
ing  the  same  period.  We  have  not  used  that  statement,  but  have 
prepared  another  giving  the  same  items  brought  down  to  and  in- 
cluding the  year  ending  June  30,  1S87.  According  to  Uie  tignrw 
in  this  statement  the  Union  Pacific  operated  1,S21.45  milce  in 
1SS9  and  1,822.29  in  1897.  Its  average  receipts  per  ton  per  mile 
decreased  from  1.166  cents  in  1S89  to  .962  cents  in  18y7.  Ito 
total  freight  earnings  decreased  from  $12,64S),982.96  in  I8S9  to 
$10,652,760.64  in  1897.  For  the  same  period  its  freight  toimag* 
decreased  from  4,389,291  to  3,830,492  tons,  and  its  percentage  of 
0|>erating  expenses  to  earnings  increased  from  56.51  to  63.19  per 
cent. 

10.  Freight  rates  range  lowest  east  of  the  Mississippi  and 
Chicago  and  north  of  the  Ohio.  They  are  higlier  bi'twwn  Mis- 
siEeippi  and  Missouri  stations,  and  west  of  the  Missouri  thuy  aro 
Jiigher  still.  This  is,  of  course,  largely  explained  by  the  greater 
density  of  trnftic  in  the  more  easterly  sections.  The  statistics  of 
railways  are  compiled  and  re]K>rted  by  the  Comuiiiwion  according 
to  territorial  groups,  Kearney  and  all  of  Nebraska  is  in  Uroup 
VIl.  Omaha  is  on  tho  Missouri  River,  which  forms  tlie  eaatem 
lx>undary  of  that  grouj).  Traffic  from  Chicago  [MeM»  throngli 
Oronp  VI.  to  Omaha,  and  also  tlirough  part  of  Gronp  YIL  to 
reach  Kearney.  Traflic  from  New  York  passes  through  Uronpe 
II.,  III.,  and  VI.  to  Omaha,  and  also  through  part  of  (iroiip  VIL 
to  reat:h  Kearney.  For  the  year  ending  June  30, 1897,  the  uum- 
tier  of  tons  of  freight  carried  for  each  mile  of  railway  line  in  oaeh 
of  those  groups  was  as  follows: 

Group  11 UlO.TSOwni.  (   l„- .{.«. 

Group  III 752,TOl>tnM.  (    '^'*  1*">«- 

Group  VI 4l8.7«5loo«.  HiKlier  lUtm.    , 

Group  VII Ml.OTItoos.  Ulfchcri  Kaua.  i 
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Conclusions. 

It  is  siigijefited  by  some  of  the  defendants  that,  as  rates  from 
Cliicft(jo  and  other  eastern  points  to  Kearney  are  combinations  of 
rates  to  and  from  Omaha,  they  are  not  through  or  Joint  rates  in 
fact,  althoiigli  tliey  are  pnblislied  as  single  rates  from  tlie  point 
of  Bhipmeiit  to  destination.  Tliis  amonnte  to  a  contention  that 
the  rates  to  and  from  Omaha  must  be  considei'ed  in  the  hght  of 
separate  charges  for  distinct  shipments,  and  not  as  constituting  a 
total  or  throngh  charge  for  throngh  service  on  a  continuous  ship- 
ment from  Chicago  or  other  eastern  point  of  shipment  to  Kear- 
ney. The  defendants,  having  engaged  nnder  their  tariffs  and 
course  of  business  in  the  through  transportation  of  traffic  from 
Chicago  and  otlier  points  to  Kearney,  Neb.,  over  continuous  lines 
formed  by  their  connected  roads,  are  required  by  the  Act  to 
Regulate  Commerce  to  make  their  rates  on  snch  transportation 
reasonable  and  otherwise  in  conformity  with  the  provisions  of 
tliat  statute.  Brady  v.  Pennsylvania  E.  Co.  2  1.  C.  C.  Rep. 
131,  2  Inters.  Cora.  Rep.  78;  James  &  M.  Buggy  Co.  v.  CineiTi- 
TuUi,  N.  0.  c6  T.  P.  li.  Co.  4  I.  C.  C.  Rep.  744,  3  Inters.  Com. 
Rep.  682;  Perry  v.  Florida,  C.  db  P.  P.  Co.  6  I.  C.  C.  Rep. 
9",  3  Inters.  Com.  Rep.  741 ;  TramnieU  v.  Clyde  8.  S.  Co.  5 
I.  CO.  Rep.  324,  4  Inters.  Com.  Rep.  120;  Cincinnati,  If.  O. 
tfe  T.  P.  B.  Co.  V,  Interstate  Commerce  Commission,  162  TJ.  S. 
184,  40  L.  ed.  9.35,  5  Inters.  Com.  Rep.  391. 

We  are  not  able  to  say  that  the  through  rates  to  Kearney  are 
unreasonable  merely  upon  consideration  of  the  resulting  rates  per 
ton  per  mile,  and  these  are  mainly  relied  upon  by  the  complain- 
ant to  support  his  contention.  The  rates  per  ton  per  mile  from 
Umalia  to  Kearney  are  also  compared  with  those  which  accrue 
from  rates  to  Omaba  and  those  applying  in  some  other  sections 
of  the  country.  The  rates  from  Omaha  to  Kearney,  viewed  as 
Btrictly  local  rates,  may  or  may  not  be  too  liijjh,  but  if  they  are, 
they  are  intrastate  rates,  and  cannot  be  condemned  by  this  Com- 
mission. Viewing  them  as  proportions  or  shares  accruing  to  the 
carriers  west  of  Omaha  out  of  the  through  rates  charged  from 
Chicago  and  other  eastern  points,  we  cannot  say  that  they  operate 
to  make  the  entire  charge  excessive  merely  because  they  produce 
higher  rates  per  ton  per  mile  than  the  remainder  of  the  rates  ap- 
plying east  of  Omaha.     Such  a  situation  is  by  no  means  unusual. 
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Tlie  Decessities  of  earners  Oiten  deiiiaiid,  and  traffic  conditioM 
frequent!)'  warrant  tliem  in  exacting,  a  share  of  tliningli  rnies 
which  gives  them  more  per  mite  than  that  which  rcsnlts  to  a  con- 
necting carrier  from  the  division  accepted  by  it.  Tlie  rate-per- 
ton-per-mile  nile  brings  rates  down  to  the  narrowest  point  of 
scrutiny,  and  for  that  purpose  is  valnuble ;  but  it  cxclndce  conu- 
demlion  of  otlier  circumstances  and  conditions  wliich  eNt«r  into 
tiie  making  of  rates,  no  matter  how  compulsory  or  imj>erions  Uiev 
may  be,  and  it  cannot,  therefore,  be  accepted  as  controlling  in 
determining  the  reasoiiablenesa  of  rates.  Business  MetCi  A9»o. 
V.  Chicago,  St.  P.  M.  <&  0.  S.  Co.  2  I.  C.  C.  Hep.  52,  3  Inters. 
Com.  Rep.  41. 

It  is  claimed  for  the  defense  that  the  division  of  the  Kearney 
rate  west  of  Omaha  is  not  excessive,  and  in  sup|iort  of  this  it  is 
shown  that  the  traflic  west  of  the  Missouri  is  much  less  dense 
than  tlie  traffic  east  of  tliat  river.  It  also  appears  that  tlie  ton- 
nage and  earnings  of  the  Union  Pacific,  one  of  the  carriers  west 
of  Omaha,  decreased  very  considerably  from  1889  to  189",  be- 
tween whicli  years  tlie  complaint  in  this  case  was  tiled.  Evidence 
of  this  character  should,  us  a  rule, !»  held  to  overcome  any  pre- 
sumption of  unreasonableness  which  may  be  raised  by  disparities 
in  rates  per  ton  per  mile  on  different  parts  of  the  through  lino, 
or  by  a  somewhat  higher  rate  to  one  point  than  another  on  such 
a  line.  In  addition  to  this,  it  appears  that  from  1S8(!  to  ISitS  the 
shares  of  the  through  latcs  applying  from  OmiJia  to  Kearney, 
which  are  jMirticnlarly  complained  of  here,  linvc  liecu  reduced  in 
greater  degree  tlian  the  proportions  which  accrue  to  the  carriers 
cast  of  Omaha. 

What  is  above  said  as  to  tlie  reasonableness  of  t)io  rates  to  Kear- 
ney applies  also  to  the  east-bound  rates  from  Kearney. 

The  really  serious  feature  of  thin  case  is  that  these  rates  to  Kear- 
ney are  equal  to  a  combinalioti  of  loc^l  rates  to  and  from  Omaha. 
Wliile,  in  mere  amount,  rates-so  made  may  be  entirely  reasonable, 
they  may  nevertheless  opcmto  to  unduly  opprc«s  the  more  distant 
locality.  It  is  plain  that  under  such  a  rate  nitnation  Omaha  not 
only  has  the  atlvantage  of  Kearney  at  all  points  in  Nebraska  east 
of  Kearney,  but  also  at  all  ]K)inU  west  or  beyond  Kearney,  be- 
cause the  rates  from  Onialia  to  Kearney  plus  the  local  charges 
out  always  exceed  the  direct  rates  from  Omaha  to  the  station  lie- 
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yond  Kearney,  and  that  Omaha  merchants  are  on  even  terms  with 
Kearney  dealers  in  Kearney  itself.  Combination  rates  always 
afford  an  advantage  to  the  basing  point,  and  entail  some  disad- 
vantage upon  the  town  to  which  the  combined  rates  are  applied, 
and  when  traffic  is  brought  to  the  two  places  to  be  distributed  in 
common  territory  the  preferences  and  prejudices  resulting  from 
such  rates  must  generally  be  held  unreasonable  and  undue.  In 
this  case  the  rate  combination  is  made  up  of  rates  to  and  from  a 
point  on  the  Missouri  River,  and  it  may  be  that  conditions  gov- 
erning transportation  east  and  west  of  that  river  are  such  that 
tliis  method  of  making  rates  is  forced  upon  the  carriers  from  the 
east  to  points  in  the  interior  of  Nebraska.  Upon  that  point  we 
can  express  no  opinion  at  this  time.  This  branch  of  the  case  re- 
ceived but  little  attention  at  the  hearing,  and  whether  rates  made 
in  the  manner  described  do  under  all  the  circumstances  actually 
subject  Kearney  merchants  to  unlawful  disadvantage  is  a  question 
wliich  cannot  be  determined  upon  this  record.  The  evidence  is 
insufficient  to  warrant  us  in  holding  that  the  wrong  exists.  Our 
conclusion  is  that  the  complaint  should  be  dismissed  without  pre- 
judice. 
8  Inters.  Com.  19 
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In  THE  Matter  of  ALLEGED  VIOLATIONS  of  the  ACT 

TO     RjXrlTLATE     COMMERCE     BY    THE     ST.    LOUIS     cVt     SAN 

FRANCISCO  RAILWAY  COMPANY. 


Decided  Noumber  /,  ISUO, 


1.  The  greater  charge  enforced  by  the  respondent  company  for  the  shorter 
distance  from  Marsh fleld,  Mo.,  than  for  the  longer  distances  from  Spring- 
field and  other  more  westerly  stations,  in  the  transportation  of  live  poultry 
in  carloads  to  Chicago,  constitutes  a  departure  from  the  general  rule  of 
the  fourth  section,  which  the  carrier  was  bound  to  justify  in  this  proceeding. 

2.  The  higher  rale  from  an  intermediate  locality  to  a  common  destination  alto 
constituti'S  a  prejudice  to  that  locality  and  shippers  and  traffic  therefrom. 
and  a  preference  to  the  more  distant  localities  and  shippers  and  traffic 
therefrom,  which,  if  found  to  be  without  sufficient  excuse,  must  be  held 
unreasonable  and  undue,  and  therefore  in  contravention  of  the  third 
section. 

H.  Respondent  is  engaged  with  other  carriers  in  the  through  transportation  to 
Chicago  of  freight  from  numerous  points  on  its  road,  including  Springfield 
and  Marslilleld.  and  it  cannot  lawfully  call  itself  merely  a  local  carrier 
from  Marshtleld,  while  engaged  in  through  carriage  from  Springfield  and 
other  points  on  its  line,  and  thereby  Justify  higher  rates  to  Chicago  for  the 
shorter  <liHtance  from  Marshfleld  than  for  the  longer  distance  from  Spring- 
field and  more  (iisnint  points  of  shipment.  Cincinnati,  y.  O.  d-  T.  P.  R. 
Co.  V.  Intemtnte  Commtrce  Commiwion,  Wi  U.  S.  184,40  L,  ed.  985,  .*•  Inters. 
Com.  lUp.  \m,  U\  Sup.  Ct.  Hep.  TOO.  cited  and  applied. 

4.  The  rates  enforced  by  the  respondent  company  on  live  poultry  in  carloads 
to  Chicago  are  higher  from  Mar.shtifld  than  for  the  longer  distances  from 
SpringtU'M  and  other  more  distant  stations  on  its  line,  to  and  Including 
Columt>iis,  Ivans.  It  meets  the  competition  of  other  roads  at  Springfield 
and  various  junctions  to  the  west  of  Springfield,  yet  nowhere  west  of 
Sprin^tW'Id  dmrs  the  rc'>i>ondcnt  or  any  of  itscom|H*titor8  malce  the  greater 
charge  for  a  shorter  tiiiin  for  a  longer  distance  on  this  trafilc.  Such  rates 
on  live  poultry  from  Spriiigtleld  and  points  west  thereof  are  not  unreason- 
ably low.  The  respondent  makes  us  low  a  rate  to  St.  Ltmis  from  Marsh- 
field  as  from  Springfield.  The  circumstances  and  conditions  Applying 
from  the  points  involved  on  the  trafilc  in  tpiestion  are  not  substantially 
dissimilar.  The  investigation  covered  freight  articles  generally,  but  the 
testimony  was  conlined  to  live  |H)uUry.  Ilfld  (1).  That  the  respondent  hu 
failed  tti  justify  such  higiier  rate  from  Marshfield  than  from  Springfield 
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and  Other  more  westerly  atalioog  for  the  carriage  of  live  poultry  to  Chicago, 
sod  ibat  by  keeping  such  higher  rate  in  force  it  U  Rcting  in  viulittion  of 
the  fourth  and  third  sections  of  tiio  Act.  (2),  That  the  reapondent  should 
not  ioBial  upon  making  higher  charges  to  Chicago  from  Uarshfield  than 
from  more  distant  points  of  ahipmenc  upon  other  kinds  of  traffic,  unlesB  it 
is  prepared  ro  justify  such  action  by  showing  an  essentially  difCerenl  stale 
of  facts  than  appears  in  this  proceeding. 

L.  F.  Parker  for  St.  Louis  &  S.  F.  R.  K.  Co. 

Heport  asd  Opinion  of  thk  Commission, 
Kkapp,  C/iai?'ma?i  : 

This  proceeding  was  instituted  hy  an  order  of  the  Commission 
made  July  24, 1897,  based  upon  complaint  of  Mr.  1.  V.  Edgerton, 
a  couimiseion  merchant  in  Chicajio.  TJie  complaining  order  al- 
•leged  that  unreasonable  rates,  unlawful  discriminations  and  prefer- 
ences, and  violation  of  the  lon^  and  short  haul  clause  of  the  Act 
reeulted  from  charges  made  hy  the  St.  Louis  &  San  Francisco  Rail- 
way Company  and  its  connections  on  live  poultry  and  other  com- 
modities shipped  to  Chicago  from  Marshfield,  and  other  points  in 
MisBonri  east  of  Marehfield,  which  are  higher  than  rates  in  force 
over  the  eame  line  from  Springfield,  Republic,  Marionville,  and 
Aurora,  Mo.,  and  otiier  shipping  points  on  this  railway  more 
distant  than  Marshfield  from  Chicago. 

The  respondent,  answering  as  the  St.  Louis  &  San  Francisco 
Railroad  Company,  and  hereinafter  so  called,  admitted  that  the 
rates  were  adjusted  as  alleged  in  the  order,  bnt  denied  that  such 
rates  result  in  any  violation  of  law.  The  carrier  claimed  that  the 
higher  rates  to  Chicago  from  Marshfield  and  points  east  thereof 
in  Missouri,  than  those  in  force  to  Chicago  from  Springfield  and 
other  more  distant  localities  on  its  line,  were  justified  by  substan- 
tial dissimilarity  of  circumstances  and  conditions,  and  averred 
that  BPch  dissimilarity  was  caused  by  the  competition  of  other 
lines  from  Springfield  and  various  other  junction  points  south 
and  west  tliereof,  via  Kansas  City  to  Chicago.  It  further  claimed 
that  material  difference  in  transportation  conditions  arose  from 
the  fact  that  it  had,  by  concurrent  action  and  agreement  with  the 
Wabash  and  other  railroad  companies  operating  from  St.  Louis 
to  Chicago,  established  joint  through  rates  for  live  poultry  and 
other  commodities  to  Chicago  from   Springtield,  Mo.,  and  all 
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points  south  and  west  thereof  on  its  railway,  while  it  had  no 
agreement  for  joint  rates  to  Chicago  from  any  point  on  its  rail- 
way east  of  Springfield,  including  Alarshfield,  and  that  the  rates 
from  such  points  east  of  Springfield  were  the  sum  of  rates  to 
St.  Louis,  from  St.  Louis  across  the  Mississippi  River  bridge  to 
East  St.  Ix)uis,  and  from  East  St.  Louis  to  Chicago. 

A  further  averment  in  the  answer  is  that  Springfield  is  not 
only  a  competitive  point,  l)ut  also  a  large  concentrating  center 
for  all  kinds  of  produce,  including  poultry,  and  that  by  reason  of 
this  fact  the  apparent  preference  and  advantage  given  to  this 
point  over  places  like  Marshfield  and  other  stations  north  and 
east  thereof  is  not  undue,  unreasonahle  or  unlawful. 

The  ease  was  assigned  for  hearing  in  St.  Louis,  Mo.,  and  at 
such  hearing  the  re8j)ondent  appeared  and  submitted  its  defense. 
The  investigation  involves  all  traffic  to  Chicago  from  Marshfield' 
and  the  longer-distance  points  on  this  railway,  but  the  rates 
referred  to  in  the  complaining  order  and  U8e<l  at  the  hearing  are 
those  on  live  poultry,  and  the  findings  herein  will  l)e  stated  with 
sj)eci{il  reference  to  that  traffic.  The  facts  deemed  material  are 
found  as  follows: 

Facts. 

1.  The  St.  Louis  it  San  Francisco  Railroad  extends  south- 
westerly from  St.  Louis,  Mo.,  through  Marshfield,  Springfield, 
Republic,  Marionville  an<l  Aurom  to  Monett,  Mo.,  and  from 
thence  northwesterly  through  Wichita  to  Ellsworth,  Kans.  From 
Monett  its  lines  run  southwest  to  Oklahonui,  ().  T.,  and  southerly 
to  Paris,  Tex. ;  and  a  branch  line  extends  northerly  from  Spring- 
field tt)  Kansas  ('ity.  Mo.  The  Kansas  City,  Fort  Scott  &  Mem- 
phis Kailroad  (\)ini)aiiy  has  a  competing  line  l)etween  Springfield 
and  Kansas  City.  The  line  of  the  St.  Louis  &  San  Francisco 
from  St.  Louis  to  Wichita  is  intersected  at  several  |>oints  west  of 
Spriiigfiehl  by  roads  running  northerly  to  Kansas  City  and 
lK*yond.  It  is  not  crosseil  l>y  any  line  at  i>oints  lK3tween  Spring- 
fiel<l  an<l  the  vicinity  of  St.  Louis.  Marshfield  is  a  station  on 
respon<lent's  road  al)out  2Ul  miles  southwest  from  St.  Louis 
and  27)  miles  northeast  from  Springfield.  It  has  aUiut  1,000  in- 
lial)itants.  Springtield,  2»\S  miles  southwest  of  St.  lA>uis  by  the 
line  of  this  railroad,  has  a  |>opulation  of  about  22,000.     The  dis- 
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tance  between  Springfield  and  Kaasas  City  by  respondout's  branch 
is  about  190  miles.  The  Kansas  City,  Fort  Scott  and  Memphie 
distance  from  Springlield  to  Kansas  City  is  302  miles  by  its  main 
line,  and  about  193  miles  by  its  Kansas  City,  Clinton  &  Spring- 
field branch,  which  connects  with  the  main  line  at  Ash  Fork,  a 
few  miles  northwest  of  Springfield.  The  short^line  distance  from 
Kansas  City  to  Chicago  is  about  458  miles,  and  by  way  of  Kan- 
sas City  the  short-line  distance  from  Springfield  to  Chicago  is 
648  miles.  Marshfield  is  served  only  by  the  St,  Louis  &  San 
Francisco  Railroad,  and  no  other  direct  road  runs  from  Spring- 
field to  St.  Louis.  The  distances  to  Chicago,  by  way  of  St.  Louis, 
from  Springlield  and  Marshfield  are  respectively  524  and  499 
miles;  and  these  distances  are  174  and  124  miles  less  than  the 
eliort  mileage  from  Springfield  and  Marshlield,  respectively,  via 
Kansas  City  to  Chicago.  The  Chicago  distances  from  all  points 
on  the  St.  Louis  &  San  Francisco  west  and  southwest  of  Spring- 
field are,  of  course,  greater  than  those  from  Springfield  or  Marsh- 
field, but  from  some  of  these  moi-e  westerly  stations  the  short-line 
distance  is  via  Kansas  City,  instead  of  St.  Louis. 

2,  From  Springfield  and  all  points  on  its  line  west  and  south 
of  that  point  the  St.  Louis  &  San  Francisco  has  joint  rates  in 
effect  on  live  poultry  to  Chicago.  These  rates  are  made  by  agree- 
ment with  the  Wabash  and  otiier  roads  leading  from  St.  Louis  to 
Chicago.  No  joint  rates  are  in  force  to  Chicago  from  Marshfield 
or  other  points  between  Springfield  and  St.  Louis,  and  shipments 
to  Chicago  are  carried  at  the  sum  of  established  local  charges. 
Fronj  Marshfield  these  charges  on  live  poultry  are  the  local  rate 
of  32  cents  to  St.  Louis,  the  Mississippi  Kiver  bridge  charge  from 
St.  Louis  to  East  St.  Louis  of  2  cents  per  100  pounds  on  a  mini- 
mum weight  per  car  of  25,000  pounds,  and  a  local  rate  of  15  cents 
from  East  St.  Louis  to  CMcago.  Live  poultry  takes  fourth-class 
rates  under  an  exception  to  the  Western  Classification,  whicii  the 
St.  Louis  &  San  Francisco  Railroad  Company  put  into  effect  in 
December,  1895,  and  sisth-class  rales  under  the  Illinois  Classifi- 
cation, which  is  applied  on  local  shipments  between  East  St.  Louis, 
HI.,  and  Chicago.  The  minimum  weight  per  carload  nnder  both 
classifications  is  20,000  pounds.  A  minimum  carload  of  poultry 
shipped  from  Marshfield  to  Chicago  is  therefore  charged  $64.00 
to  St.  Loois,  $5.00  across  the  river  bridge,  and  $30.00  from  East 
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St.  Louis  to  Chicago,  a  total  of  $99.00,  and  this  resalts  in  an 
aggregate  rate  per  100  pounds  of  49^  cents. 

Prior  to  September  1,  1898,  the  rate  from  Marslifield  to  St* 
Ixtuis  was  35  cents,  and  such  rate  in  connection  with  the  bridge 
tariff  and  rate  in  Illinois  produced  an  aggregate  charge  of  $105.00 
per  car,  or  a  total  rate  of  52^  cents  per  100  pounds.  About  the 
time  the  Marshtield-St.  Louis  rate  was  reduced  from  35  to  32 
cents,  the  joint  through  rates  to  Chicago  from  Springfield  and  a 
number  of  j)ointK  west  were  materially  reduced.  As  an  instance, 
the  former  rate  of  45  cents  from  Springfield  to  Chicago  was  low- 
ered to  37  cents.  The  local  rate  apparently  in  effect  from  Manb- 
field  west  to  Springfield  is  12  cents,  according  to  a  local-distance 
tariff  of  the  company  on  file  witli  the  Commission.  This  com- 
bined with  the  37-ceiit  through  rate  in  force  from  Springfield  to 
(yhicago  amounts  to  4t)  cents,  and  is  ^-cent  less  than  the  combina- 
tion of  charges  from  Marshfield  via  St.  Louis.  The  reduced  rate 
of  37  cents  from  Springfield  to  Chicago  was  put  in  force  by  the 
St.  Louis  &  San  Francisco  on  September  1,  1898,  by  a  tariff  issued 
August  IS,  181>S,  and  by  the  Kansas  ('ity.  Fort  Scott  &  Memphia, 
fu'ti  Kansas  City,  on  Septeml>er  5,  l)y  a  tariff  issued  August  30tli 
of  the  same  y(»ar.  The  mte  applies  rA/  Kansas  City  or  St.  I^iOnifu 
and  upon  tlie  face  of  the  tariffs  the  reduction  was  first  made  by 
till*  St.  Louis  ik  San  Francisco  Iliiilroad  (\)mpany. 

3.  The  following  table  shows  various  St.  Ix>uis  &  San  Fran- 
cisco stations  and  junctions  with  Kansas  City  roads,  rates  in 
cents  per  10()  jk)uih1s  on  live  poultry  to  Chicago  prior  to  and 
since  September  1,  1S<,»S,  und  distances  to  Chicago  via  St.  Ix>ui8 
an<l  Kansjis  Citv : 
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Stations. 


Marshfield. 
Springfield, 

Nichols, 

Dorchester, 

Brookline, 

Republic, 

Billings, 

Logan. 

Marionville, 

Aurora, 

Verona, 

Monett, 

Peirce  City, 

Carthage, 

Oronogo, 

Gulfton, 

Carl  Junction, 

Columbus, 

Shcrwin, 

Hallowell. 

Oswego, 

Altamont, 

Cherryvale, 

Neodesha, 
Fredonia, 

Sevory, 

Augusta, 

Wichita, 


Mo. 
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Jforutt-Tex.  Line — 
Purdy,  Mo. 

Butterfield, 
Seligman,  *' 


Kansas  City 
Junctions. 


K.  C.  F.  8.  &M., 
St.  L.  &  S.  F.  Br. 
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4.  Between  Marshfield  and  Springfield  are  the  stations  of 
Northview  and  Strafford.  The  rates  to  St.  Louis  from  Marsh- 
field, Northview  and  Strafford  are  the  same,  although  Strafford  is 
but  10  miles  and  Northview  18  miles  east  of  Springfield.  On  the 
line  west  of  Springfield  there  are  numerous  local  or  noncompeti- 
tive stations  situated  between  junction  points  with  Kansas  City 
roads,  yet  every  such  noncompetitive  station  has  a  through  rate 
to  Chicago  as  low  or  lower  than  the  next  more  distant  junction  or 
competitive  point.  An  example  is  Altamont,  Kans.,  a  local  point 
on  the  St.  Louis  &  San  Francisco,  between  Oswego  and  Cherry- 
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vale,  at  which  tliis  carrier  connects  with  roads  to  Kansas  City. 
Altainont,  11  miles  west  of  Oswego  and  IC  miles  east  of  Cherry- 
vale,  takes  a  rate  of  55  cents  to  Chicago,  and  this  is  1^  cents 
higher  than  the  rate  from  Oswego  and  1^  cents  lower  than  the 
rate  from  Cherry  vale.  Oswego  is  nearer  than  Cherry  vale  to  Kan- 
sas City  by  only  5  miles,  and  it  is  27  miles  etist  of  Cherry  vale  by 
the  respondent  line  and  its  route  to  and  through  St.  Louis;  yet, 
notwithstanding  the  competition  via  Kansas  City,  the  Oswego 
rate  to  Chicago  is  l\  cents  less  than  from  Cherryvale.  The  table 
also  shows  that  CoIuml)us  and  Sherwin,  hoth  Kansas  City  Junction 
]K)int8,  and  hut  <>  miles  apart,  take  rates  to  Chicago  which  are  7 
cents  less  from  Columbus  than  from  Sherwin.  Again,  Columbas 
is  only  8  miles  less  distant  than  Cherryvale  from  Chicago  via 
Kansas  City,  though  ria  St.  Louis  it  is  nearer  by  43  miles,  yet  it 
has  a  nite  to  Chicago  which  is  10  cents  less  than  the  rate  froui 
Cherryvale.  The  distance  r/a  Kans^is  City  from  Springfield  to 
(.Chicago  is  greater  than  that  from  any  other  junction  jxnnt  west  of 
Aurora  an<l  east  of  Wichita,  but  the  rate  from  Springfiehl  is  30 
cents  less  than  from  Augusta,  the  first  junction  east  of  Wichita. 
Aurora,  a  juuetioii  poiut  with  the  Kansas  City,  Fort  Scott  & 
Mem])his,  has  a  nite  t(»  Chicago  r»A  cents  less  than  the  rate  from 
(.'olumbus,  another  junction  point  with  the  same  roa<l,  although 
Aurora  is  more  distant  from  Chicago  rot  Kansjis  Citv  bv  53  miles. 
Manv  other  comparisons  of  like  nature  are  in<licated  bv  the  table. 

The  jnint  rates  decrease  frt>m  station  to  station,  or  bv  short- 
<listanco  ^^roups  of  stations  eastward  of  Wichita,  as  thev  ordinarily 
would  if  the  road  were  not  crossed  at  several  places  by  com[)eting 
liiu's  rJf/  Kansa>  City  ;  anti,  as  before  noted,  the  fact  that  jxiiuts 
to  till'  west  of  S|»ringtit'ld  are  nearer  Chicago  by  way  of  Kansas 
City  than  s<im<*  points  farther  ca>t  has  not  had  the  eiTect  of  mak- 
ing the  ratt's  from  such  more  westerly  points  as  low,  or  anything 
likr  as  low,  a>  those  which  prevail  from  Springfiehl  and  other 
j)oints  which  arr  farther  from  Chicagt)  by  the  Kansas  City  route, 
but  ntNirrr  to  that  nuirkt't  by  xhr  St.  Louis  route.  In  other  words^ 
as  till*  distance  from  St.  L«>u is  decreases  the  joint  rates  to  Chicago 
brconie  lr>s  rciranllr>«»  of  <Nini|K'tition  rnt  Kansas  City,  whether 
the  >hipping  >tation  i>or  i>  not  a  jun<*tion  p<»int  with  acom{)eting 
line. 

The  tabic  also  shows  that  on  the  Monett-Texas  line  the  rates 
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from  US  far  southwest  as  Bntlerfield  are  less  than  from  Marshfield. 
which  is  82  miles  nearer  than  Butterfield  to  St.  Louis  and  Chicago. 
On  the  Wichita  Hne  Oolnmbus,  144  miles  west  of  Marshfield, 
takes  a  lower  rate  than  Marshfield  to  Chicago.  From  all  points 
on  the  St,  IjOiiis  &  San  Francisco  in  Kansas  and  in  Missouri,  ex 
cept  points  east  of  Springtield,  the  rate  to  St.  Louis  is  5  cents  less 
than  the  joint  rate  to  Chicago.  The  37  cent  rate  from  Spriiig- 
tield  to  Chicago  and  32  cent  rate  from  Springfield  to  St.  Lonis 
apply  from  all  points  on  the  branch  line  of  respondent  between 
Sprin^eld  and  Kansas  City  as  far  as  and  inclading  Cobnrg,  a 
station  just  south  of  Kansas  City,  and  185  miles  from  Springfield. 
The  rate  from  Marshfield  to  St.  Louis  is  32  cents,  the  same  as 
from  Springfield.  The  aggregate  rate  of  49J  cents  from  Marsh- 
field, 25  miles  east  of  Springfield,  to  Chicago  is  12^  cents  more 
than  the  rate  from  Springfield,  and  the  same  amount  higher  than 
the  rate  of  37  cents  from  Coburg,  310  miles  northwest  of  Marsh- 
field. This  Kansas  City  branch  of  the  St.  Louis  &  San  Fran- 
cisco from  Springfield  is  crossed  by  lines  running  easterly  to  St. 
Louis  at  Clinton  and  one  or  two  other  points  north  of  Clinton. 
The  distance  between  Springfield  and  Clinton  is  Itll  miles. 

Although  Springfield  and  all  stations  on  t!ie  St.  Louis  <Sc  San 
Francisco  north,  west  and  south  of  Springfield  take  a  joint  rate 
to  Chicago  which  is  but  5  cents  higher  than  its  local  or  individual 
rate  to  St.  Louis,  the  aggregate  rate  from  Marshfield  to  Ciiicago 
is  17i  cents  higher  than  its  local  from  tliat  point  to  St.  Louis. 

5,  There  may  be  active  and  controlling  rate  competition  from 
Kansas  City  and  points  on  the  St.  Louis  &  San  Francisco  branch 
south  to  and  including  Clinton,  Mo.,  but  the  St.  Louis  (fcSan  Fran- 
cisco is  the  short  line  to  St.  Louis  and  Chicago  from  Springfield 
and  several  points  north  on  that  branch,  and  from  all  points  on 
the  St,  I>)uis  &  San  Francisco  west  of  Springfield  to  and  including 
Colnmbus,  Kans.,  on  the  Wichita  line,  and  on  the  Texas  line  to 
and  including  Seligman  and  various  stations  Iveyund ;  and  from 
these  stations,  arid  especially  those  west  of  ^jiHngji'eld,  there  is 
nothing  to  show  that  the  rates  of  respondent  arc  made  unreason- 
ably low  by  the  competition  of  lines  via  Kansas  City.  On  the 
contrary,  the  gradual  scaling  down  of  the  rates  at  the  various 
stations  east  of  Wichita,  whether  such  stations  are  competitive  or 
otherwise,  and  regardless  of  the  shorter  distance  via  Kansas  City 
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from  stations  west  of  Columbus,  tends  to  show  that  the  Kansas 
City  roads  accept  the  rates  made  by  the  St.  Liouis  &  San  Fran- 
cisco. While  this  is  true  as  to  rates  from  stations  west  of  Spring- 
tield,  the  facts  concerning  the  competition  encountered  by  the 
respondent  at  that  point  are  not  very  fully  or  satisfactorily  shown. 
The  evidence  on  this  point  is  little  more  than  a  claim  or  assertion 
by  a  witness  on  behalf  of  the  carrier :  "  This  rate  (Springfield  to 
Chicago)  was  put  in  against  our  protest,  and  that  rate  was  made 
bv  the  Kansas  Citv  line ;  the  rate  that  is  in  effect  there  now  has 
been  in  effect  for  seveml  years,  and  was  put  in  by  tlie  Kansas  City 
line,  notwithstanding  the  fact  that  we  are  the  short  line."  Bnt 
the  answers  of  this  witness  to  the  next  two  questions  show  that 
such  competition  had  not  operated  to  make  the  Springfield- 
Chicago  rate  unreasonable  to  the  respondent  carrier: 

"  Q.  Is  the  rate  from  Springfield  and  those  places  beyond  there 
fairly  remunerative  to  (yhicago  ? 

"  A.    Well,  we  consider  it  pretty  good  business,  yes,  sir. 

''Q.  Either  wav — either  bv  the  Kansas  City  route  or  the  St 
Louis  route? 

*'  A.    It  is  onlv  fairlv  remunerative." 

The  former  rate  of  45  cents  from  Springtiehl  to  Chicago,  and 
^he  rates  in  fonre  at  the  time  of  the  hearing  from  the  stations 
west  of  Springtiehl  to  Chicago,  had  not  been  forced  l>elow  a  rea- 
sonable basis  l)y  the  com|>etition  r/Vi  Kansas  (/ity,  and  such  rates 
wert»  fairlv  remunerative  for  the  service  rendered.  As  shown  bv 
the  tal)h'  of  rates,  this  rate  of  45  cents  also  applied  from  stations 
west  t)f  Springfield  to  and  inchi<ling  Aurora,  another  junction 
j)oint  witli  the  Kansas  City,  Fort  Scott  A:  Memphis.  If  this  rate 
atTonh><l  reasDiialile  com])ensation  to  respondent  and  its  connec- 
tions to  Chi<'ago  frt»m  Springfield,  Nichols,  Aurora  and  the  six  or 
more  local  intermediate  stations,  inclu<ling  Republic  and  Marion- 
villc,  situatc<l  within  the  distance  of  27  miles  l>etween  Nichols 
and  Aurora,  it  was  surely  a  reasonable  and  sutK<*ient  charge  for 
the  service  rendered  for  the  shorter  di>tance  from  Marshficid,  25 
miles  east  <»f  Springfield  and  5r»  miU's  east  of  Aurora. 

The  Kansas  City,  Fort  Scott  A:  Memphis  road,  notwithstanding 
the  eomj)etition  nf  the  resj)ondent  at  Springfiehl,  has  no  rate  on 
this  traflic  higher  than  the  Springfield  nite  from  any  of  its  inter- 
mediate stations  between  Springfield  iN:   Kansas  City.     In  other 
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words,  the  competition  of  these  two  roads  at  Springfield  has  not 
Lad  the  effect  of  reducing  the  rato  from  that  point  below  the 
rates  of  their  several  noncompetitive  stations  between  Spring- 
field and  Kaneae  City.  It  is  also  observed  that  the  roads  crossing 
respondent's  line  at  various  points  west  of  Springfield,  and  lead- 
ing to  Kansas  City  and  beyond,  have  in  no  ease  higher  rates 
from  their  several  intermediate  stations  than  from  tlieb-  more 
distant  competitive  points.  As  respects  rates  to  Chicago  on  this 
class  of  traffic,  we  discover  no  instance  in  tlie  territory  through 
which  the  respondent's  lines  extend  where  the  rule  of  the  fourth  , 
section  of  the  Act  is  disregarded,  except  at  stations  on  its  line 
between  Springfield  and  St.  Louis. 

6.  The  rates  involved  herein  are  those  established  for  carload 
shipments  only.  No  greater  coat  of  transportation  is  claimed  by 
the  carrier  on  shipments  from  Marshfield  as  compared  with  those 
from  Springfield  or  points  west,  and  in  the  case  of  carioad  freights 
carried  in  the  same  trains  from  both  points,  or  in  connection  witli 
a  purely  local  service  necessarily  required  for  general  business,  it 
would  be  difficult,  if  not  impossible,  to  demonstrate  that  the  cost 
from  Marshfield  is  greater  than  from  Springfield  or  points  more 
distant. 

Springfield  is  a  concentrating  point  for  shipments  of  poaltry 
and  produce  to  St.  Louis  and  Chicago,  and  it  is  a  city  of  consid- 
erable trade  and  commercial  importance.  The  respondent  has 
carried  from  Springfield  as  many  as  sixty  mixed  carloads  of  poul- 
try and  eggs  in  a  month.  A  much  less  number  of  carloads  is 
shipped  front  Marshfield  and  from  small  places  just  west  of 
Springfield,  like  Republic,  Marionville  or  Billings;  but  while 
this  carrier  claims  in  its  answer  that  the  centering  of  shipments 
at  Springfield  is  a  reason  for  lower  rates  than  from  Marshfield,  a 
shorter-distance  point,  its  rates  west  of  Springfield  are  so  adjusted 
aa  to  induce  shipments  from  the  smaller  places  without  regard  to 
the  volume  of  shipments  from  Springfield  or  other  points  where 
its  line  is  crossed  by  competing  Kansas  City  lines.  Respondent's 
ix>uosel  drew  ont  the  following  testimony  from  its  witness: 

"Q.  If  we  were  to  refuse  to  concur  in  a  through  rate  from  , 
Oronogo  (a  local  point),  and  were  to  assent  to  a  tiirough  rate  from 
Carthage,  it  wonld  drive  business  to  Carthage,  to  the  direct  Kan- 
sas City  line? 

"A.  Yes,  sir." 
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The  same  tendency  was  testified  to  as  between  Kepublic,  a  local 
point,  and  ^'ichols,  a  competitive  point,  10  miles  apart,  and  as 
between  Billings  and  Aurora  and  others. 

That  tendency  also  exists  as  between  Afarshfield  and  Spring- 
field, 25  miles  apart.  The  distance  from  any  local  point  to  a 
junction  west  of  Springfield  is  not  so  great,  and  the  44  miles 
between  Aurora  and  Carthage  ap])ears  to  be  the  greatest  distance 
iHJtween  junctions  west  of  Springfield,  making  not  to  exceed  22 
miles  from  anv  intermediate  locality.  i>ut  the  distance  covered 
by  farmers  in  bringing  their  produce  to  town  for  shipment  or 
sale  is  not  necessarily  represented  by  the  distance  between  sta- 
tions; it  may  be  greater  or  less  according  to  the  actual  distance 
of  the  farm  from  the  town. 

7.  The  transportation  of  live  poultry  in  carl<»ads  to  Cliicaf[^ 
from  Marehfield,  Springfield  and  other  points  west  of  Springfield. 
by  this  respondent  carrier  and  its  (ronnections  from  St.  Ix>uis,  wai* 
under  substantiallv  similar  circumstances  and  conditions  at  the 
(late  the  C(»m])laining  order  was  issued,  when  the  case  was  iieard, 
and  u])  to  the  time  when  the  nites  from  Springfield  and  a  few 
other  points  on  respondent's  road  were  reduced.  At  that  time 
the  rate  of  45  cents  from  Springfield  was  reduced  to  37  cents. 
Till?  group  rate  of  45  cents  wiiich  had  been  in  effect  as  far  west 
as  Aurora  was  then  dis<*ontinui'd  aiul  graded  rates  were  put  in, 
as  shown  in  the  above  table,  Aun>ra  taking  a  4o-cent  rate  and 
IVirce  City  a  rate  ni  42  cents  instea<l  of  4«»i  cents  formerly  in 
etiect.  No  change  was  made  in  the  rates  from  (Carthage  or 
points  we.st  of  that  place,  but  there  were  some  material  reductions 
t'n»m  a  few  plants  on  the  M«>nett-Texas  line.  As  the  rate  changes 
wiiieli  took  ])laee  subsequent  to  tlu*  hearing  must  ne<*cs8arily  be 
taken  into  aeeount  bv  the  Coinmi.'^sion,  it  notified  couns(*l  for 
re>|>oiiilent  tiiat  an  a|>])lieation  for  further  hearing  woulil  be 
;zraiited.  To  this  notice  coun>el  re]»lied  that  respondent  <lid  not 
desin*  any  additional  hearing,  and  that  '*tlie  legal  (piestions  in- 
volveil  are  not  alTectetl  bv  anv  chauires  made  in  the  rates  since 
the  hearing  wa>  had  in  St.  I.ouis."  Since  the  rtMluctions  just 
mentioned  no  change  in  the  situation  has  taken  place.  It  is 
thereforr  furtiitT  found  that  the  circumstances  an<i  conditions 
governing  the  transportation  in  (|ue>tion  have  n(»t  been  altered 
by  rate  (*hanges  or  other  causes  Mnce  the  hearing,  and  are  not 
sub>tantially  dissimilar  at  the  present  time. 
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The  greater  charge  enforced  by  the  St,  Louis  &  San  Francisco 
Railroad  Company  for  the  shorter  distance  from  Marshfleld  tlian 
for  tlie  longer  distances  from  Springfield  and  other  more  westerly 
stations,  in  the  transportation  of  live  poultry  in  carloads  to  Chi- 
cago, constitutes  a  departure  from  the  general  rule  of  the  fourth 
section,  which  tlie  carrier  was  bound  to  justify  in  this  proceeding, 
or  an  order  must  issue  requiring  it  to  cease  and  desist  from  mak- 
inft  such  greater  charge  in  violation  of  that  section. 

Tlie  higher  rate  from  an  intermediate  locality  to  a  common 
destination  also  constitutes  a  prejudice  to  that  locality  and  ship- 
pers and  traffic  therefrom,  and  a  preference  to  the  more  distant 
localities  and  shippers  and  traffic  therefrom,  which,  if  found  to 
be  without  sufficient  excuse,  ninat  he  held  unreasonable  and  un- 
due, ind  therefore  in  contravention  of  the  tiiii-d  section. 

Upon  the  foregoing  findings  we  hold  that  the  respondent  has 
failci]  to  justify  the  higher  rate  from  Marshfleld  than  from 
Springfield  and  other  more  westerly  stations  on  its  line  to  and 
including  Columhus,  Kans.,  and  that  hy  keeping  such  higher  rate 
in  force  it  has  been  and  is  violating  the  fourth  and  third  sections 
of  the  Act. 

The  respondent  seems  to  rely  to  some  extent  upon  the  fact 
that  rates  from  Springfield  and  variouB  stations  west  of  that  city 
are  joint  rates  made  by  agreement  with  its  rail  connections  from 
St.  Lonis  t«  Chicago,  while  the  charge  from  Marshfleld  is  a  com- 
biuatioQ  of  respondent's  local  rate  to  St.  Louis,  the  Mississippi 
River  bridge  toll,  and  the  local  rate  from  East  St.  Louis  to  Chi- 
cago. It  claims  in  its  answer  that  its  agreement  and  concnrrent 
action  with  the  St.  Louis-Chicago  lines  for  joint  rates  from 
Springfield  to  Chicago  render  the  circumstances  and  conditions 
applying  on  tlie  Marshfleld  and  Springfleld  traffic  to  Chicago 
Enhetantially  dissimilar.  This  is  not  a  sound  proposition.  The 
St.  Louis  &  San  Francisco  road  is  engaged  with  other  carriers  in 
the  through  transportation  to  Chicago  of  freight  from  numerona 
points  on  its  road,  including  Springfield  and  Marehfield,  and  it 
cannot  lawfully  call  itself  merely  a  local  carrier  from  Marshfleld, 
while  engaged  in  through  carriage  from  Springfield  and  other 
points  on  its  line,  and  thereby  justify  higher  rates  to  Chicago  for 
the  shorter  distance  from  Marshfleld  than  for  the  longer  distance 
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from  Spriiigtield  and  more  distant  points  of  shipment.     A  like 
question  was  raised   by  the  Georgia  Railroad  Com})any  in  the 
Social  Circle  Case^  where  that  carrier  claimed  tlie  right  to  apply 
the  local  rate  in  force  between  Atlanta  and  Social  Circle  upon  an 
interstate  shipment  from  Cincinnati  to  Social  Circle,  and  so  make 
the  total  charire  from  Cincinnati  to  Social  Circle  higher  than  the 
joint  rate  which  it  had  in  force  with  connecting  carriers  from 
(Cincinnati   through  Social  Circle  to  Augusta,  Ga.     It  claimed 
to  he  a  local  carrier  on  business  to  Social  Circle,  though  engaged 
in  through  trattic  to  Augusta,  just  as  here  the  respondent  sab- 
stantially  claims  to  be  only  a  local  carrier  from  Marslilield  to  St 
Louis  on  shipments  to  Chicago,  though  engaged  in  through  trans- 
portation from  Springfield  through  Marshtield  and  St.  \jo\\\%  to 
(^hicago.     Atlanta  an<l  Social  Circle  are  both  in  Georgia,  and 
MarshticM  and  St.  Louis  are  both  in  Missouri.     The  Commission 
held  that  the  (fcorgia  roa<l  could  not  evade  its  obligations  under 
tlu'  fourth  section  of  the  Act  by  declaring  itself  to  l>e  only  a  local 
carrier  on  interstate  tratlic  destined  to  Social  Circle.     James  dk 
M.  Butjtju   i\),  V.  Cinrihiuttl^  X,  (>,   d?   T.  P,  li,  Co,  4   L  (/.  C. 
Ucji.  744,  W  Inters.  Com.  Ke]>.  TkS^.     This  ruling  was  sustained 
by  the  United  States  Supreme  Court  in  the  s«mje  case  upon  ap- 
])licatioii  by  the  Commission  for  enforcement  of  its  order.     The 
Suj)renu'  ( 'ourt  said  :     '*  Having  elected  to  enter  into  the  carriage 
of  interstate  freights  and  thus  subjected  itself  to  the  cimtrol  of 
the  Coiiiinis.sjon,  it  woultl  not  be  com|)etent  for  the  eom]>any  to 
limit  that  cniitrol,  in  resjuM't  to  ft>reign  tratKe,  to  certain  {Niints 
nil  its  road  and  I'xcbnle  other  jMiints."      Cincinnati^  N,  O,  it  T, 
/^  //.  ^V>.   V.  InUrstiiit    (\nnintrce   Cninniinnion^  102  U.S.   184, 
4<»  L.  nl.  *.»:;:►,  :»  Inters.  Com.  Kep.  ;U»1,  HI  Sup.  Ct.  llep.  7«HI. 

The  cnmjietition  which  exists  at  Springtield,  e(»nsidering  iU 
iiatun^  and  apparent  elTrrt  upon  obtainable  rates,  does  not  furnish 
a  sunificnt  r\cUM\  in  our  judgment,  for  the  higher  rates  from 
Mar>liticld  ami  neigh  1  Hiring  localities.  Wc  see  no  substantial 
dilTcrciicc  between  the  condition>  under  which  traffic  is  carried 
troin  Mar>htield  and  that  vicinitv,  and  those  which  obtain  at 
various  local  and  noncom|M.»titive  |M)ints  on  the  lines  of  the 
res]M»ndtMit  north,  we>t,  antl  south  of  Springtield.  The  mere  fact 
that  junction  [loints  in  those  directions  are  imu'c  numerous  and 
less  distant  from  each  other  than  between  Springtield  and  St. 
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Lonis  does  not  seem  an  adequate  reason  for  denying  the  rates  at 
Marshiield  which  are  granted  to  many  places  equally  near  Spring- 
field and  other  junction  points.  The  respondent  has  not  found 
it  necessary  to  make  a  lower  rate  from  Springfield  than  from  its 
local  stations  between  that  place  and  Kansas  City,  notwithstand- 
ing its  competition  at  Springfield  with  another  line.  Nor  does 
the  Kansas  City,  Fort  Scott  &  Memphis  road,  which  appears  to 
have  followed  the  respondent  in  making  reductions  at  Spring- 
field and  other  points,  exceed  the  Springfield  rate  at  any  of  its 
local  stations  between  there  and  Kansas  City. 

There  are  a  large  number  of  purely  local  and  noncompetitive 
stations  in  the  territory  served  by  the  St.  Louis  &  San  Francisco 
road,  yet  nowhere  in  that  territory  do  we  find  a  departure  from 
the  rule  of  the  fourth  section,  as  respects  trafl[ic  to  Chicago,  ex- 
cept at  points  on  its  line  between  Springfield  and  St.  Louis.  If 
rates  can  be  adjusted  and  maintained  throughout  the  rest  of  that 
territory,  where  so  many  lines  operate  and  so  much  competition 
presumably  prevails,  it  is  diflicult  to  see  why  rates  on  that  portion 
of  respondent's  line  northeast  of  Springfield  should  be  out  of 
proportion  with  rates  from  noncompetitive  points  on  other  parts 
of  the  respondent's  system.  Moreover,  it  is  a  fact  of  some  sig- 
nificance that  respondent's  rates  to  St.  Louis  are  not  higher  from 
Marshfield  and  other  intermediate  points  than  from  Springfield. 
The  higher  rates  from  Marshfield  than  from  Springfield  on 
Chicago  traffic  are  not  justified  by  any  facts  or  circumstances 
brought  to  our  attention  and  must  therefore  be  held  to  be  in  vio- 
lation of  law. 

As  the  testimony  in  this  case  was  confined  to  live  poultry,  the 
order  to  be  made  will  be  limited  in  terms  to  that  particular  tratfic. 
The  respondent  should  not,  however,  insist  upon  making  higher 
charges  to  Chicago  from  Marshfield  than  from  more  distant 
points  of  shipment  upon  other  kinds  of  traflic,  unless  it  is  pre- 
pared to  justify  such  action  by  showing  an  essentially  diflEerent 
state  of  facts  than  appears  in  this  proceeding. 

An  order  will  be  entered  in  conformity  with  this  report  and 
opinion. 
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1.  Distance  is  undoubtedly  n  factor,  and  |>rr)inps  ought  to  be  a  much 
more  important  factor,  in  the  determinution  of  ratcM,  but  in  the  prcft- 
ent  case,  where  the  distances  from  the  grain  fiehU  of  Kannas  to  Kan- 
sas City,  St.  liouis  and  (ialve««ton  vary  from  )(K)  to  1,000  milefl.  an? 
attempt  to  adjust  the  rates  on  grain  to  those  cities  upon  the  ftole  baaii 
of  the  rate  per  ton  per  mih>  would  l»e  impracticable. 

*2.  A  det'ision  hy  the  Commission  in  one  ease  is  not  nocosjiarily  control* 
ling  in  all  similar  eases.  Such  division  hardly  has  the  effect  of  an 
e>toppel,  and  there  is  not  the  same  reason  for  applying  the  "»»**"» 
stare  derisis  which  exists  in  courts  of  law.  Hut  when  the  rela* 
tion  in  freight  rates  determines  whero  and  how  businesi}  should  be 
done,  the  decisions  of  this  Commission  fixing  or  approving  a  given  re- 
lation should  only  Ims  revcrMMl  for  im{M'iative  reasons. 

;{.  The  changes  which  have  taken  place  in  conditions  governing  the  trant- 
portation  of  wheat  and  th)ur  from  Kansas  ]N>intM  to  destinations  in 
T(>\as,  although  they  have  l>cen  material  in  sonu*  rcspeetH,  are  not  suf- 
ticient  to  warrant  interfercnct*  in  this  ca^tiwith  the  dtflTorcntial  mak- 
ing the  rate  .')  c«>nts  higher  on  tlour  than  on  wheat,  which  was  approred 
bv  the  Commission  in  Knuffiunn  MiUinq  Co.  v.  Mi/tHouri  /*.  If.  Co,  4 
I.  C.  C.  Itep.  417.  ;»  Inters.  Com.  Hep.  4<>0. 

4.  Carriers  of  corn  and  cornmcal  from  Kan>as  points  to  dentiiiationa  in 
Trxa'^  (*nforce  a  diircrcntial  of  7  ernt^  per  llHI  |M)unds  more  on  com* 
meal  than  on  corn,  and  such  ditrcr(>nc(>  prohibits  the  shipment  of  oom- 
meal  ground  at  Kansas  points  into  Texi»  territory.  The  difTerenoe 
in  co-ot  of  »iTvice  need  not  exceed  'A  cents  p«T  KM)  poundH,  and  the 
ditTcrcnce  in  value,  greater  liability  to  injury  and  other  conditions 
^>llrrounding  tiie  tran.«iH»rtatiiin  of  <^uch  mmmfMliticA.  do  not  justify 
the  gri*iit4'r  difTcrencc  in  tlie  rate.  Held,  that  the  ditTrrcnce  in  rate  of 
7  ccnt.'n  against  «-ornmeal  and  in  favor  of  ann  unjuMly  discriminates 
against  Kan*«as  millers,  and  that  the  dilFercntial  should  not  exceed  3 
cents  per   1<M»  pounds. 
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5.  Several  defendant  carriers  engaged  in  transporting  wheat  and  corn 
from  points  in  Kansas  and  Missouri  and  interniediate  points  to  Oal- 
veaton  and  New  Orleans  moke  lower  esport  rates  on  those  conunodi- 
ties  from  Kansas  City,  Mo.,  or  points  in  that  vieinity,  than  frou 
Borae  of  the  intermediate  etatiooa  on  their  respective  lines.  These 
export  rates  are  much  lower  than  the  corresponding  domestic  rate^, 
in  case  of  which  the  fourth  section  is  invariably  observed.  The  cir< 
uuiastanees  and  conditions  governing  transportation  of  grain  from  the 
longer  and  shorter  distance  points  are  not  substantially  dissimilar. 
Held,  That  the  higher  rates  from  such  intermediate  points  subject 
those  localities  to  undue  prejudice,  and  that  if  the  carriers  are  allowed 
lo  make  these  low  export  rales  they  should  in  making  them  treat  all 
intermediate  territory  alike,  and  desist  henceforth  from  charging 
higher  rates  from  the  nearer  etatiana  than  those  in  effect  from  the 
more  distant  points. 

U.  In  Tiew  of  present  conditicns.  no  opinion  is  expressed  as  to  the  rea- 
sonableness of  export  grain  rates  from  Kansas  points  toGialvestou,ar  the 
reasonableness  of  local  grain  rates  from  Kansas  and  Missouri  into 
Texas,  or  the  relation  of  eastbound  and  southbound  export  rates  from 
Kansas  points. 

David  Martin,  A.  A.  Godard,  and  W.  P.  DUlard  for  com- 
plainant. 

M.  L.  Clardij,  B.  P.  Waggoner  and  J.  H.  Richards  for  Mo. 
Pac  liv.  System. 

Gardiner  Lathrop  for  A.  T.  &  S.  V.  Ry.  Co. 

James  Hagerman  for  M.  K.  &  T,  Ry.  Co. 

J.  W.  Terry  for  Gnlf,  Colorado  &  Santa  Fe  Ry.  Co. 

B.  S.  Lovelt  for  Houston  &  Texas  Central  'Ry,  Co. 

M.  A.  Low  and  N.  H.  Lassitcr  for  C.  R.  I.  &  P.  Ry.  Svfitem. 

L.  F.  Parker  for  St.  L.  &  S.  F.  Ry.  Co. 

A'.  H.  Loomis  for  Union  Pacific  E.  R,  Co. 

E.  B.  Perkins  for  St.  Louis  Southwestern  Ry,  Co. 

T.  J.  Freeman  for  Tex.  &  Pnc.  Ry.  Co. 

/.  P.  Dana  for  Kansas  City,  F.  S.  &  M.  R.  R.  Co. 

H.  L.  Chrisiie  for  Merchants'  E.\change  of  St.  Louis. 

A.  J,  Vanlandingham  for  Board  of  Trade  of  Kansas  City, 
Mo. 

M.  M.  Crane  for  Texas  Railroad  Commission. 

E.  A.  Colhum  and  C  V,  Topping  for  Kansas  Millers'  Asso- 
ciation. 
8  Intecs.  Com.  20 


^u6  intebsrat£  commebc£  bepobts. 

Rlport  and  Opinion  of  tub  Commissios. 

pROUTY,  Commissioner: 

This  proceodiiig  was  begun  upon  the  compluioC  of  the  Board 
of  Kflilroad  Commissioners  for  the  Stale  of  Kansas.  The  orig- 
inal complaint  and  an  amended  complaint  which  was  subee- 
queiitly  filed  allege  in  substance,  first,  that  rates  from  Kansas 
City,  St.  Joseph  and  other  jVlissouri  Kiver  points  to  New  Or- 
leans and  Gralveston  are  lower  than  rates  from  intermediate 
points  by  the  same  lines,  and  that  thereby  the  fourth  section 
is  violated  and  the  intermediate  points  discriminated  against; 
second,  that  rates  from  the  grain  fields  of  Kansas  toward  the 
east  are  lower  in  proportion  than  rates  from  the  same  localities 
toward  the  south,  whereby  Kansas  grain  is  deprived  of  its  nat- 
ural outlet  through  the  Gulf  ports;  third,  that  ratea  from  point* 
in  Kansas  to  Galveston  and  Hew  Orleans  are  in  and  of  them- 
selves excessive  and  unreasonable. 

The  Merchants'  Exchange  of  St.  Louis  and  the  Board  of 
Trade  of  Kansas  City,  Missouri,  each  filed  an  intervening  p«.- 
tition.  The  claims  of  these  organizations  witli  regard  to  the 
cities  which  they  respectively  represent  are  substantially  the 
same  and  are,  in  subatance,  tliat  St.  Louis  and  Kansas  Ci^,  by 
reason  of  their  natural  and  artificial  advantages,  are  important 
centers  for  the  receiviug,  storing,  marketing,  and  milling  of 
grain;  that  at  these  points  large  sums  of  money  have  been  in- 
vested in  elevators  and  mills  for  this  purpose;  that  ibcM  citim 
catmot  engage  in  this  business  unless  the  rates  from  groin-pro- 
ducing areas  are  properly  adjusted;  that  this  relation  of  rat« 
previous  to  the  tiling  of  the  complaint  had  discritniDated 
against  St..  T<ouis  and  Kansas  City,  and  that  this  discnmini- 
tion  would  be  further  intensified  if  reductioDs  were  made  to 
Galveston  without  oorreaponding  reductions  to  St.  Ijouis  and 
Kansas  City.  The  prayer  of  the  intervening  petition  in  oaeh 
case  was  that  if  reductions  were  ordered  to  Galveaton  eom>- 
sponding  reductions  should  be  made  to  St,  lAuia  and  Kaniuw 
City,  and  that  certain  discriminations  already  existing  against 
tho«e  cities  should  be  removed. 

The  Kansas    Millers'    Associalion    also    intervened,  setting 
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forth  that  tlie  rates  t^on  grain  products  to  Texas,  New  Mexico, 
Indian  Territory  and  aome  other  points  from  Kansas  were 
higher  than  the  rates  upon  grain,  and  that  this  worked  a  dis- 
crimination in  favor  of  local  millers  in  Texas  and  other  terri- 
tory against  the  millers  of  Kansas. 

The  petition  in  this  ease  was  filed  in  March,  189(),  and  the 
last  testimony  taken  in  the  spring  of  1897.  Important  changes 
in  the  rates  under  investigation  were  made  between  the  filing 
of  the  petition  and  the  conclusion  of  the  testimony,  and  still 
further  material  changes  have  occurred  since  the  submission  of 
the  case.  These  changes  have  removed  to  a  very  considerable 
extent  the  grounds  for  complaint. 

The  questions  raised  by  the  intervening  petitions  from  St. 
J^uis  and  Kansas  City  are  not  passed  upon.  This  is  partly  for 
the  reason  that  it  is  not  certain  whether  those  localities  claixD 
to  be  injured  by  the  adjustment  of  rates  today  existing,  but 
mainly  because  the  ease  never  contained  any  testimony  upon 
which  those  questions  could  be  satisfactorily  decided.  Kansas 
City  is  perhaps  on  the  average  150  miles  from  the  grain  fields 
of  Kansas;  St.  Louis,  3.'>0;  Galveston,  800.  We  were  furnished 
simply  with  a  statement  of  the  rates  and  distances,  and  a  com- 
putation showing  in  each  case  the  rate  per  ton  per  mile  from  the 
grain-producing  section  to  the  different  citiesinqueation.  Upon 
this  e\'idence  wo  are  asked  to  readjust  the  rates  to  these  centers. 
Distance  is  undoubtedly  a  factor,  and  perhaps  ought  to  be  a 
nuieh  more  important  factor  in  the  determination  of  rates,  but 
in  the  present  case,  ^vhere  the  distances  in  dispute  vary  from 
100  to  1,000  miles,  any  attempt  to  adjust  those  rates  upon  the 
sole  basis  of  the  rate  per  ton  per  mile  would  be  impracticable. 

It  should  also  he  noticed  that  Galveston,  with  reference  to  the 
exjKirt  traiiic  under  consideration,  is  in  some  sense  an  ultimate 
market.  Grain  is  bought  for  export  upon  the  basis  of  the  rate 
to  Galveston,  or  what  it  can  lie  laid  down  for  in  Galveston.  This 
is  not  true  of  Kansas  City  or  St.  Louis,  where  the  price  of  ex- 
port grain  depends  upon  the  rate  from  those  markets  to  some 
port  of  export  like  Baltimore  or  Newport.  News.  The  question 
with  reference  to  Kansas  City  and  St.  Louis  is  not  merely  of 
rates  to  those  cities,  hut  one  of  rates  from  those  cities  as  well, 
and  of  these  through  rates  we  have  no  information  in  this  rec- 
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ord.  Our  observation  in  other  investigations  leads  us  to  be- 
lieve that  it  is  in  tlie  manipulation  of  these  through  rates,  rather 
than  in  any  maladjustment  of  the  schedule  rates,  that  discrim- 
ination is  nuide  between  different  interior  grain  markets. 

Tlu»  interveninij;  i)etitions  of  the  Board  of  Trade  of  Kansas 
City,  ilo.,  and  the  ^I<»rchants'  Exchange  of  St.  Louis,  Mo.,  are 
dismissed. 

Th(»  intervention  of  the  Kansas  ^lillers'  Association  presents 
a  diiticult  and  a  delicate  question.  Rates  from  Kansas  and 
oth(»r  grain-producing  sections  into  Texas  and  corresponding 
t(»rritory  are,  as  a  rule,  2  cents  per  100  pounds  higher  upon 
wheat  than  up(»n  corn.  The  rate  upon  wheat  flour  and  com 
meal  is  the  same,  and  is  5  cents  [M^r  100  pounds  higher  than  that 
upon  wheat.  The  Kansas  miller  asserts  that  this  adjustment 
of  rates  enables  the  Texas  miller  to  freight  his  raw  material  so 
much  mor(.>  cheaply  than  the  Kansas  miller  can  send  his  manu- 
factured j)n»duct  that  he  cannot  compete  with  the  Texas  miller 
in  the  markets  of  Texas. 

A  considerable  amount  of  testimony  was  taken  upon  this 
bran<*h  of  the  cast*,  and  it  seems  to  have  been  treated  bv  most 

w 

parties  as  a  qni'stion  to  lx»  ])assed  upon  clc  novo  by  this  Commis- 
sion at  the  ]»reM'nt  timr.  We  are  not  able  to  concur  in  this 
view.  In  ls?H)  exactly  this  <)uestion  was  pres(»nted  and  decided 
by  this  ('omiMi>si<»n  in  the  case  of  Knuffinnn  Milling  Co,  v.  Mis- 
snnrl  r.  I!.  (%,.  A  I.  ('.('.  Krp.  417,  :)  Inters.  Com.  Kep.  400. 
Tlir  territorv  invnivcd  was  identiral.  Th(»  differential  was  the 
sann*  tlim  ns  now.  Th<*  rlainis  of  tin*  j)arti(»s  upon  that  hearing 
wcrr  in  no  material  re>j>e<'t  <litTerrnt  from  thosi*  which  have 
Imm'ii  made  upon  this  trial.  It  did  n<»t  a])pear  in  the  present 
proei'cdinir  tliat  any  new  eomliiions  had  com(»  into  existence,  or 

tliMt  old  conditions  bad  lM*<*n  e>sentiallv  mo<liiled. 

« 

(^ne>tions  eoniint:  Iw-t'ore  this  ImmIv  are  not  of  a  character  that 
the  dr<'isii.n  in  on<*  case  is  neeessarilv  eontrollinjr  in  all  similar 
e:i-ie<.  It^  dt'eisions  e:in  liardlv  Im*  sai«l  to  have  thc»  effect  of  an 
e-«to|)peK  nor  is  tiiere  the  same  reason  for  applying  the  maxim 
sftirc  <lrrlsis  whieh  exists  in  <'ourts  of  law.  Conditions  continu- 
ally vjiry  at  ditTrn-nt  times  aTid  in  diffen^nt  hnMilitios.  But 
wbrn  in  a  ra-i*  like  this  the  relation  in  freight  rates  determines 
where  and  how  business  shall  1m*  dt»ne,  tlie  d<'cisions  of  this  Com- 
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mission  fixing  or  approving  a  given  relation  should  only  be  re- 
versed for  ijiiperative  reasons.  Ten  years  ago  this  differential 
was  approved.  It  may  well  be  that  since  then  money  has  been 
invested  and  industries  built  up  upon  the  strength  of  that  ap- 
proval. In  the  absence  of  some  showing  that  new  conditions 
have  intervened,  or  that  the  effects  of  the  original  holding  have 
been  other  than  were  anticipated,  we  think  that  that  case  must 
ooulrol  the  disposition  of  this. 

The  differential  in  question  is  an  arbitrary  one,  and  the  in- 
tirraity  of  the  arbitrary  differential  is  that  it  takes  no  account 
of  gradual  clianges,  so  that  in  process  of  time  it  comes  to  signify 
either  more  or  less,  usually  more,  than  it  originally  did.  When 
the  Kauffman  Case  was  decided  the  rate  on  wheat  to  which  the 
3-cetit  differential  was  applied  was  46  cents  per  100  pounds; 
today  it  is  less  than  36  cents  per  100  pounds.  The  margin  of 
profit  in  the  grinding  and  handling  of  grain  and  flour  is  much 
lew  now  than  it  was  in  1890.  From  all  this  it  unquestionably 
results  that  a  differential  of  5  cents  per  hundred  today  means 
more  to  both  the  Texas  and  the  Kansas  miller  than  it  did  when 
this  one  was  originally  approved.  Some  members  of  the  Com- 
mission think  that  while  we  ought  to  adhere  to  the  principle  of 
that  decision,  we  ought  not  to  magnify  its  effect,  but  should  re- 
duce the  amount  of  this  differential  to  correspond  vrith  changed 
conditions.  On  the  whole,  however,  we  have  concluded  not  to 
disturb  it.  We  feel  satisfied  from  the  testimony  that  Kansas 
flour  is  still  an  active  competitor  in  the  Texas  market,  and  that 
Texas  mills  are  not  unduly  prosperous  as  compared  i^-ith  Kan- 
sas and  other  outside  milling  interests. 

In  coming  to  this  conclusion  we  have  been  largely  influenced 
by  the  fact  that  the  minimum  carload  of  flour  is  still  only 
24,000  pounds.  The  testimony  shows  that  while  the  rainirauin 
applicable  to  both  wheat  and  flour  is  the  same,  the  actual  aver- 
age carload  of  wheat  is  from  S.'i.OOO  to  40,000  pounds,  while 
flour  is  seldom  loaded  beyond  the  minimum  of  24,000  pounds. 
This  being  so,  it  necessarily  follows  that  the  actual  cost  of  trans- 
porting flour  is  considerably  greater  than  the  cost  of  transport- 
ing wheat.  If  the  carriers  were  obliged  to  further  reduce  the 
(iifference  in  rate  they  would  be  warranted  in  raising  the  mini- 
mum carload  to  a  point  which  would  approximately  secure  car- 
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loads  of  the  same  weight  iu  case  of  wheat  and  flour.  The  tes- 
tinioiiy  shows  that  trade  conditions  in  Texas  require  the  smaller 
carload  in  ease  of  flour,  and  we  have  felt  that  probably  the 
Kansas  iniller  and  the  Texas  buver  of  Kansas  flour  were  better 
off  with  the  small  minimum  carload  and  the  higher  differential 
than  tliov  would  Ix*  if  the  differential  were  somewhat  reduced 
and  the  minimum  carload  raised. 

The  Kaufjman  Hasv  apj)arently  related  to  rates  upon  wheat 
and  flour  ah>ne.  The  intervention  of  the  Kansas  millers  in 
this  case,  and  the  testimony  ujxm  that  branch  of  the  case,  refer 
to  the  difference  in  rate,  not  only  upon  wheat  and  flour,  but  also 
upon  corn  and  corn  meal.  The  rate  upon  flour  and  meal  is  the 
sanu»,  whili'  the  rate*  upon  wheat  is  2  cents  higher  than  that  upon 
corn,  making  the  differential  against  com  meal  7  cents  per  100 
pounds. 

It  is  dirticult  to  luiderstand  why  the  difference  in  rate  be- 
twi»<Mi  corn  and  corn  meal  shouhl  ever  have  been  made  greater 
than  that  In'tween  wln'at  and  flour;  indetnl  it  would  appear  that 
every  coii>i(.|('rjitioii,  exce])ting  ])ossil)ly  the  mere  question  ofeost 
of  service,  dictated  tliat  the  difference  should  be  less.  A  hun- 
dred i)onnds  of  flour  was  said  in  the  t(*stimonv  to  be- worth 
.$1.40,  while  a  hun<lred  poun<ls  of  meal  was  only  worth  50  cents. 

Kvidently  if  ."►  cents  a  hundred  ])«muds  nnild  produce  much 
cffc<*t  in  cjis<'  of  llonr,  a  difference  of  7  e<Mits  in  ease  of  meal 
wouhl  1h'  |>r<»hihitivc.  Such  was  tlie  testimony,  which  showed 
that  under  ]>rcscnt  rates  j>ractically  no  corn  meal  could  be 
shijipcd  froui  Kansa>  to  T<*xas  ])oints.  We  And  that  the  differ- 
vwrr  in  the  co>t  of  service  in  the  transportation  of  com  and  com 
niejil  need  unt  <*xceed  .'i  cents  ])er  H)()  ponnds,  ami  that  there 
are  n<>  other  cuuditions  surroimdin,::  the  tran.sportation  of  these 
two  cMMiniodities,  like  diffc'rence  in  value,  gn*ater  liabilitv 
to  injury,  <*tc.,  which  justify  a  ditlerenee  in  rate  of  more  than 
.'I  eriit-.  Wr  further  tiud  tluit  the  ju'esent  difference  of  7  cents 
per  1«M»  pi.iiinU  j)roliil»it<  \\\v  sliijipiuL'  "f  meal  ground  at  Kan- 
•^M-^  |)oiiit-  inti.  TeNiis  and  e..rre*-pondim:  territory,  and  that  such 
ditTereiiiial  i<  an  uiiju-t  di-eriininatinn  airainst  Kansas  millers. 
We  are  iif  till'  i.piiniiii  and  tinti  that  tliis  differential  should  not 
exfced  ;;  cents  ]mt  100  pounds,  and  the  «h*fendant  carriers  will 
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be  directed  to  desist  from  making  a  greater  difference  than  that 
in  the  future. 

The  contention  most  earnestly  insisted  upon  by  the  complain- 
ants, as  the  case  was  finally  made  up  and  submitted,  was  the 
imreasonableness  of  the  rates  from  Kansas  points  to  Galveston. 
The  changes  made  in  those  rates  since  the  submission  of  the  case 
have  apparently  removed  this  ground  of  complaint.  When  the 
petition  was  filed  the  rate  on  com  from  Kansas  City  and  other 
Kissouri  Kiver  points  was  27  cents,  and  that  from  many  Kan- 
sas points  37  cents.  Today  the  export  rate  from  Kansas  City 
and  other  Missouri  River  points  is  16  cents,  and  there  are  very 
few  points  in  Kansas  which  produce  and  ship  com  to  any  con- 
siderable extent,  which  take  a  higher  rate  than  23  cents.  The 
rate  on  wheat  is  2  cents  above  that  on  corn  as  a  rule.  The 
contention  of  the  complainants  was  that  grain  ought  to  be 
moved  from  Kansas  to  Galveston  on  a  basis  of  6  mills  per  ton 
per  mile.  The  present  rates  may  in  one  or  two  cases  slightly 
exceed  that,  hut  in  the  great  majority  of  instances  they  are 
much  lower,  often  less  than  5  mills.  It  is  evident,  moreover, 
that  these  rates  cannot  in  the  future  much  exceed  the  present 
tariff  unless  there  is  a  general  advance  of  export  rates  through 
all  ports.  Since,  therefore,  the  grain  producer  of  Kansas  is  en* 
joying  today  a  much  better  rate  than  was  even  contended  for  by 
the  complainants,  and  since  this  rate  is  likely  to  be  permanent, 
we  have  no  occasion  to  examine  this  question  now.  If  in  the 
future  these  rates  should  be  materially  advanced,  this  case  may 
he  brought  forward  and  this  question  decided,  either  upon  the 
present  record  or  upon  sucli  additional  testimony  as  the  parties 
may  desire  to  adduce. 

Neither  have  we  thought  it  necessary  to  examine,  in  view  of 
prcBent  conditions,  the  second  contention  of  the  complainants, 
which  was  that  the  defendants  moved  grain  more  cheaply 
toward  the  east  than  toward  the  south.  The  rates  in  question 
are  export  rates,  and  are  now  sufficiently  low.  These  rates  en- 
able the  Kansas  farmer  to  place  his  grain  upon  the  foreign  mar- 
kets of  the  world.  If  a  lower  rate  per  ton  per  mile  is  made 
toward  the  east  than  toward  the  south  it  is  for  the  purpose  of 
enabling  this  same  grain  to  reach  the  same  foreign  markets  by 
a  different  route   and  through  different  intermediate  markets. 
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The  grain  producer  of  Kansas  has  a  satisfactory  rate  to  the 
foreign  market  through  Galveston.  Can  it  be  claimed  that  he 
is  injured  by  a  rate  which  gives  him  two  routes  instead  of  one 
to  the  ultimate  market,  and  two  intermediate  markets  instead 
of  one  { 

The  rates  under  consideration  are  exclusively  those  applied 
to  export  traffic.  This  was  said  by  all  the  parties  to  the  pro- 
ceeding, and  the  whole  testimony  was  directed  to  that  traffic. 
In  the  last  five  years  Texas  has  imported  from  other  States  on 
the  average  about  5,000,()()()  bushels  of  wheat  annually.  This 
has  moved  to  various  points  from  various  jwints  largely  in  Kan- 
su!?  iind  ilissouri  upon  a  domestic  rate  varying,  according  to  the 
point  in  T(»xas,  from  HI  to  J31  cents.  The  propriety  of  these 
rat(»s  is  not  considered  or  passed  upon  in  the  present  case. 

TIk*  third  contention  of  the  complainants  was  that  rates  to 
Galvrston  and  Xew  Orleans  were  higher  from  intermediate 
points  than  from  more  distant  Missouri  River  points.  When 
the  coniphiint  was  filed  this  was  true  in  verv  nianv  instances. 

I  V  •> 

Al'trr  tlie  liling  of  that  complaint  rates  were  reduced  from  in- 
ternKMliatc  points  so  as  to  n»niov<»  in  the  majority  of  cases  this 
objection.  An  (examination  of  tlu*  pn'sent  tariffs  shows  that 
tlu-\  art'  in  some  instances  still  open  to  this  criticism. 

riu'  Missouri  Pacific  Railway  publishes  an  export  rate,  from 
Kansas  City  and  other  ^Missouri  River  points  to  both  New  Or- 
leans and  Galveston,  of  1J>  c(*nts  upon  wheat  and  IG  cents  upon 
corn.  It  also  publishes  a  proportional  rate,  from  the  same 
point-i  to  the  same  jjoints,  of  15  eents  upon  wheat  and  13 
4*enT-.  upon  eorn.  This  ])roportional  rat<*  applies  only  to 
trariie  wliieh  has  already  ]>ai<l  a  loeal  into  Kansas  City, 
but.  iim^nnn'h  as  very  litth'  irrain  oripnates  at  Kansas  City, 
it  i-  un<ler-;tond  that  the  bulk  of  the  traffic  moves  upon 
th«-f  |>roj)ortional  tarilTs.  An  examination  of  the  tariffs 
fr«»iii  iirarbv  i)oints  into  Kansas  (*itv  shows  that  the  low- 
e*»T  late-  are  ."i  eents  on  wheat  and  4  e(*nts  on  dtrtu  and 
that  theM'  rates  Jipply  to  a  consi<lerabl<»  t(Tritorv.  For  the  pur- 
pM-f  nf  in'piirin^,  then-fore,  whether  the  fourth  section  is 
viMhitiMJ,  \vr  must  a<ld  the  hiwest  local  rate  into  Kansas  Citv  to 
the  |»ro|M»rtinnal  rat(»  from  Kansas  City.  This  would  establish 
a  basis  nf  iM)  cents  on  wheat  and  17  cents  on  com,  but  inasmuch 
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as  the  local  export  rate  from  Kansas  City  is  less  than  these  com- 
bined rates,  the  intermediate  points  should  he  compared  with 
the  local  export  rates.  Taking  as  the  standard  of  comparison  19 
cents  on  \Yheat  and  16  cents  on  com,  we  find  that  rates  to  New 
Orleans  and  Galveston  are  higher  from  Paola,  Kansas,  by  2 
cents  on  both  wheat  and  corn;  from  Garnett,  Kansas,  3^2  cents 
on  both  wheat  and  com ;  Roper,  Kansas,  hy  5  cents  on  wheat 
and  4  cents  on  corn ;  Coffeyville,  Kansas,  Claremore  and 
Wagoner,  Indian  Territory,  by  5  cents  on  both  wheat  and  com. 

The  ilissouri,  Kansas  &  Texas  Railway  publishes  no  export 
rale  to  New  Orleans.  It  makes  an  export  rate  from  Missouri 
River  points  to  Galveston  of  21  cents  on  wheat  and  18  cents  on 
corn.  It  also  publishes  a  proportional  rate  of  15  cents  on 
wheat,  but  no  proportional  rate  on  com.  Adding  to  the  15- 
cent  proportional  rate  the  lowest  local  of  5  cents  we  should  have, 
as  a  basis  with  which  to  compare  intermediate  rates,  20  cents  on 
wheat  and  18  cents  on  com.  Comparing  intermediate  rates  to 
Galveston  with  these,  we  find  that  the  rate  from  Paola,  Kansas, 
is  1  cent  higher  on  wheat ;  from  Kineaid,  Kansas,  3  cents  on 
wheat  and  ly^  cents  on  corn;  from  Parsons,  Kansas,  4  cents  on 
wheat  and  2  cents  on  corn ;  from  Vinita,  Wagoner,  McAlester, 
and  Armstrong,  Indian  Territory,  4  cents  on  wheat  and  3  cents 
on  com. 

The  Kansas  City,  Fort  Seott  &  ilemphis  Railroad  publishes 
no  export  rate  to  Galveston.  It  publishes  from  Missouri  River 
points  to  New  Orleans  an  export  rate  of  21  cents  on  wheat  and 
24-  cents  on  corn,  and  a  proportional  export  rate  of  15  cents  on 
wheat  and  13  cents  on  com.  This  would  make  the  basis  for 
comparison  with  intermediate  rates  20  cents  on  wheat  and  17 
cents  on  com,  in  case  of  that  road.  The  rate  from  Olathe, 
Kansas,  is  1  cent  above  these  on  com ;  from  Pleasanton,  Fort 
Scott,  Ash  Grove,  and  Springfield  2  cents  on  wheat  and  2^^ 
cents  on  com. 

The  Kansas  City,  Pittsburg  &  Gulf  Railroad  publishes  an 
export  rate  of  26  cents  on  wheat  and  32  cents  on  com  from  Mis- 
souri River  points  to  both  New  Orleans  and  Galveston,  and  it 
publishes  between  the  same  points  a  proportional  rate  of  15 
cents  on  wheat  and  13  cents  on  com.  The  basis  for  comparison 
with  intermediate  points  upon  that  line  is  therefore  20  cents  on 
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wheal  and  17  oenta  on  corn,  and  the  rales  at  intenuediate  poinU 
are  liigher  as  follows:  From  West  Belton,  Mo.,  1  cent  on  both 
wheat  and  com;  from  Amsterdam,  Mo.,  1  cent  on  wheat  and  2 
cents  on  com;  from  Kichards,  Mo.,  Pittsburg,  Kan.,  Sulphur 
Springs  and  Siloam  Springs,  Ark.,  Ballard,  Westville,  and 
Sallisaw,  I,  T.,  2  cents  on  wheat  and  2'^  cents  on  com. 

The  Atchison,  Topeka  4;  Santa  Fe  Railway  publishes  no  ex- 
port rates  to  New  Orleans.  It  publishes  from  Missouri  River 
jioints  to  Galveston  an  export  rate  of  19  cents  on  wheat  and  16 
(!ents  on  corn.  It  also  publishes  the  same  proportional  rat«« 
established  by  other  lines,  namely,  15  cents  on  wheat  and  13 
cents  on  corn.  Since  the  export  rat«  from  Kansas  City  is  Io8» 
ttian  tlie  combination  of  the  proportional  rate  and  the  lowest 
local  rates  into  Kansas  City,  the  export  rate  from  Kansas  City 
should  be  taken  as  the  basis  with  which  to  compare  rates  at  in- 
tormediate  stations.  Compared  with  these  we  find  that  the 
rates  from  Olathe,  Kansas,  are  1  cent  liigher  on  both  wheat  and 
com;  from  Ottawa.  Kan.,  2  cents  higher  on  both  wheal  and 
com ;  from  Emporia,  Kan.,  6  cents  higher  on  wheat  and  5  cent* 
higher  on  com;  from  Florence,  Newton  and  Winfield,  Kan., 
and  Gutlirie,  Oklahoma,  7  cents  on  both  wheat  ami  com;  from 
Oklahoma  GYn  cents  higher  on  wheat  and  7  (wnts  on  com. 

We  held  in  the  recent  Export  Rate  Case,  8  I.  C.  C.  Rep.  2H. 
that  the  nile  of  the  fourth  section  must  in  all  cases  bo  observed 
in  the  making  of  these  competitive  export  rates,  and  th»  same 
had  been  previously  said  in  our  investigation  into  export  ratea 
from  the  Missiasippl  River  lo  the  Atlantic  seaboard,  Export 
Rates  from  Points  E.  &  W.  of  Miss.  Biv.  fi  I.  C.  C.  Rep.  185. 
There  is  nothing  in  this  case  to  except  it  from  the  application 
of  ihol  same  rule.  The  defendant  carriera  have  introdneed  no 
evidence  to  show,  and  we  do  not  find  that  there  are  any  dissimi- 
lar circiimstanct-s  and  conditions  which  justify  the  charging  of 
less  from  the  distant  than  from  the  intermclialc  point  We  do 
find  from  the  testimony  that  the  charging  of  the  higher  rate 
from  the  intennediate  point  is  an  nndne  prejudice  against  that 
point.  The  defendants  insisted  that  a  general  reduction  of 
these  rates  would  not  benefit  the  farmer,  but  would  simply  n>- 
diici-  the  price  of  grain.  However  that  may  be,  it  is  clear  that 
when  the  rate  from   a  given  circumscribed  locality  is  higher 
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than  the  general  average  of  rates  the  price  of  grain  at  that  par- 
ticular locality  must  be  depressed.  We  think  that  if  these 
carriers  are  allowed  to  make  these  export  rates,  which  are  cer- 
tainly very  disproportionate  to  the  corresponding  domestic 
rates,  in  case  of  which  the  fourth  section  is  invariably  observed, 
they  should  in  the  making  of  them  treat  all  intermediate  ter- 
ritory alike,  and  they  will  be  directed  to  cease  and  desist  from 
charging  higher  rates  from  these  nearer  points  than  are  in 
effect  from  the  more  distant  points. 
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CHICAGO  FIRE  PROOF  COVERING  COMPANY 

V. 

CHICAGO  &  i^ORTH WESTERN  RAILWAY  COMPANY 

AND  The  Pexnsylvaxia  Company. 


Decided  November  J,  J 899, 


1.  The  provision  in  Rection  3  of  the  Act,  that  "this  Bhall  not  be 
stniod  as  requiring  any  such  common  carrier  to  give  the  use  of  Ita 
trnckn  or  terminal  facilities  to  another  carrier  engaged  in  like  bad- 
ness." refers  to  facilities  for  interchanj;ing  traffic  between  connectlQg 
lines;  and  providing  such  facilities  is  not  involved  in  this  proceeding. 

2.  The  varying  cost  to  shippers  in  delivering  freight  to  the  carrier  for 
shipment  can  have  no  bearing  in  a  case  which  has  sole  reference  to 
whnt  are  unlawful  rates  from  the  carriers*  stations. 

l\.  Upon  complaint  that  defendants  charge  unlawful  rates  on  aebettos 
articles  from  Summerdale,  111.,  to  Lima,  0.,  and  other  eastern  points, 
it  appeared  that  Summerdalo,  although  within  the  city  limits  of  Chica- 
go, is  a  station  on  the  G.  &  N.  W.  Ky..  wliich  for  purposes  of  shipment 
and  carriage  is  independent  of  the  main  depots  of  that  company  In 
Chicago;  that  it  is  a  shorter-distance  point,  and  Milwaukee  and  other 
places  on  the  Milwaukee  division  of  the  (\  &  N.  W.  north  of  Summer- 
dalo arc  longer-distance  points,  over  defendants'  established  through 
lino  with  reference,  to  L.  C  L.  shipments  to  eastern  destinations; 
that  defendants  have  through  rates  in  efVect  from  stations  north  of 
CMiieago.  but  on  trafiic  from  Sununordale  the  Penn.  Co.  insists  upon  a 
higher  charge  made  by  adding  rates  to  and  from  the  point  of  oonnec- 
tinn  in  Chicago;  that  these  through  rate<4  were  not  denied  to  Summer- 
dal(*  l>efore  it  became  ]>art  of  Chicago  by  extension  of  the  city  limits; 
and  that  the  circumstances  and  eondition<<  governing  the  transporta- 
tifin  are  not  dissimilar.  Ift'ld,  That  defendants*  higher  less  than  oar- 
load  rates  on  aslM»stos  articles  from  Suninierdale  than  from  points 
north  of  Chicago  to  and  iiielutling  Milwaukee,  on  shipments  destined 
to  Lima.  ()..  and  other  eastern  points,  are  in  violation  of  sections  S 
and  4  of  the  statute. 

4.  Defendants  offer  to  carry  a-^liestiM  mat4M*ial  at  established  through 
joint  rates  to  eastern  i>uint»  from  st.ition'^  north  of  Chicago,  iiiciudiiig 
.Milwauk(H>;   and  by  denying  ^ueh  rate?*  on  like  shipments  from  Sum- 
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tnerdaie,  an  intermediate  ata.tion,  Knd  euicting  higher  rates  thereon, 
they  subject  complainant  to  undue  prejudice  in  ita  competition  with 
other  dealers  for  the  sale  o(  asbestos  articles  and  stiipinent  thereof  t 
eastern  localities. 

5.  Notwithstanding  the  contention  that  higher  rntea  are  lawfully  in  force  J 
on  shipments  from  Summerdale  than  from  Milwautiee  and  otlier  t 
distant  points  to  eastern  localities,  it  appears  that,  under  the  tariffs  in  ^ 
force  OTer  defendants'  through  line,  the  rates  from  Summerdale  were  act-  ' 
unlly  the  some  as  those  from  more  distant  stations,  including  Milwau- 
kee, at  the  time  a  less  than  carload  lot  of  asbestos  pipe  coverings  was  1 
shipped  by  complainant  from  Summerdale  to  Lima,  0.  Held,  That  la  I 
failing  to  apply  the  through  Milwauliee-dtvision  rates  from  Summer-  F 
dole  on  such  shipment  the  defendants  acted  contrary  to  the  require-  1 
menta  of  section  8  of  the  Act,  and  that  complainant  ia  entitled  to  r 
cover  the  overcharge. 

6,  Apparently  the  ral«s  on  carload  shipments  to  the  east  from  Summer-  I 
dale  should  be  as  low  as  those  in  force  to  the  same  destination  from  ^ 
Milwaukee,  but  as  carload  lots  take  Horaewhat  different  routing  than 
lea  than  carloads  from  Summerdale,  and  the  evidence  as  to  carloads 
n-.ts  not  specific,  no  opinion  on  that  branch  of  t)ie  case  is  expressed, 
and  complainant  ia  granted  leave  to  apply  for  further  hearing. 

J.  F.  Collopy  for  eomplamant. 

L.  W.  Bowers  for  C.  &  N.  W.  Ky.  Co. 

J.  J.  Brooks  and  George  Willard  for  Penn.  Co. 

Report  and  Opinion  of  the  Commission. 

Bv  TUE  CoM^assIo?^: 


The  comitlaint  in  this  case  alleges  violation  of  sections  1,  2, 
3,  4,  6  and  7  of  the  Act  to  Regulate  Conmierce,  through  the  en- 
forcement by  defendants  of  charges  for  the  transportation  of 
aabestos  roofing,  asbe.ttos  pipe  eoveriaga.  and  other  asbestos  ma- 
terial from  Surmnerdale,  III,,  to  Lima,  O.,  and  other  points  j 
east  of  Chicago,  which  are  greater  than  rates  charged  by  de- 
fendants for  the  carriage  of  like  traffic  to  the  same  destinations 
for  the  longer  distances  from  points  on  the  Chicago  &  North- 
ireatem  Railway  north  of  Summerdale  and  including  Milwau- 
kee, Wis. 

The   complainant   states,  and    the    defendants  substantially  J 
admit,  that  the  published  rates  from  Milwaukee  and  points  in-i 
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Wrmediate  between  Milwaukee  and  Chitago  are  certain  arbi- 
traries  above  the  claas  rates  from  Cbieago,  and  that  tlie  rates 
charged  from  Sunmifrdaie  (a  point  on  the  Chicago  &  ilorth- 
western  Eailway  within  the  city  limits  of  Chicago,  but  inter- 
mediate on  its  line  between  its  station  in  t'hieago  and  its 
station  in  Milwaukee)  are  certain  local  or  terminal  charges  ap- 
plied on  traffic  originating  within  the  city  of  Chicago  added  to 
the  rates  in  force  to  the  destinations  east  of  Cbieago;  and  that 
such  local  or  terminal  charges  applying  on  shipments  from 
Siimmerdale  are  greater  than  the  arbitraries  applying  on  «hip- 
uients  from  Milwaukee  and  points  intermediate  to  Chicago. 

The  complaining  company  insists  that  the  defcndaute,  in 
making  such  higher  through  charges  from  Summerdalc,  art- 
acting  arbitrarily  and  wholly  depriving  that  station  of  the  ad- 
vantages of  its  location  as  a  point  intermediate  on  the  direct 
line  between  Milwaukee  and  Chicago;  that  they  nri'  in  fact 
making  Summerdale  take  increased  transportation  ratt'S  be- 
cause of  its  proximity  to  the  station  in  Chicago,  while  poinLa 
located  at  greater  distance,  and  as  far  as  SO  miles  or  more  from 
tlie  Chicago  station,  are  given  lower  rates  than  those  exact4Ml  on 
.shipmenls  from  Suiiunerdale.  The  complainant  prays  Uiat  the 
defendants  be  riHjnired  to  cease  and  desist  from  tho  violntionn 
of  law  Alleged,  and  also  to  make  reparation  for  exenssive 
charges  upon  three  shipments  specified  in  the  complaint.  A 
stipulation  signed  by  complainant  was  subsequently  filed, imder 
which  the  claim  for  reparation  is  limited  to  the  transp<^)rtation 
ehargu  collected  on  one  shipment  of  asbestos  pipe  coveringw  Ui 
Lima,  O. 

The  violations  of  law  alleged  in  the  complaint  are  generally 
denied  by  the  defendant  carriers.  The  Pennsylvania  Company 
rvfors  in  its  answer  to  the  following  jxirtion  of  section  3  of  the 
Act;  "This  shall  not  bo  construed  as  requiring  any  such  com- 
mon carrier  to  give  the  use  of  ita  tracks  or  terminal  facilities  lo 
another  carrier  engaged  in  like  buainesB."  The  answer  further 
avers  that  "there  is  a  railroad  stdinr}  within  the  corporate  lim- 
its of  the  city  of  Chicago,  Cook  County,  Illinois,  on  the  Chicago 
&  Northwi'stem  Railway,  called  for  convenience  Summer- 
dale,"  and  states  that  this  siding  consists  entirely  of  a  track  or 
terminal    facilities    of   that    railway,  and  that  the  Chicago  & 
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INorthweBtem  "ie  justly  entitled  to  and  does  receive  a  fair  com- 
pensation for  permitting  shippers  to  use  auch  facilities."  The 
part  of  section  3  above  quoted  refers  to  facilities  for  interchang- 
ing traffic  between  connecting  lines,  and  providing  such  facili- 
ties is  not  involved  in  this  proceeding. 

The  Pennsylvania  Company  also  avers  that  if  common  car- 
riers are  compelled  to  refund  the  terminal  charges  of  switching 
lines,  as  demanded  by  the  complaint,  it  would  result  in  un- 
just discrimination  against  other  shippers  not  located  upon  the 
tracks  of  a  switching  road  and  who  are  compelled  to  cart  their 
traffic  to  the  depots  of  the  actual  carriers  at  an  expense  to  them- 
selves. T)ie  complainant  is  not  asking,  however,  for  a  refund 
of  90-ealled  terminal  charges  of  the  Chicago  &  Northwestern 
Railway,  nor  contending  that  east-hound  shipments  from  Sum- 
merdaie  sliould  be  carried  at  the  Chicago  rates;  its  claim  is  that 
the  total  or  through  charge  of  the  defendants  fi-ora  Summerdale 
to  Lima  and  other  eastern  points  is  unlawfidly  greater  than 
their  charge  from  more  distant  shipping  points  north  of  Stun- 
merdale  to  the  same  destinations. 

An  additional  claim  was  made  at  the  hearing  by  counsel  for 
the  Pennsylvania  Company  to  the  effect  that  the  carriers  par- 
ties to  the  joint  tariff  showing  through  rates  to  eastern  points 
from  Milwaukee  and  stations  south  intermediate  to  Chicago 
did  not  understand  that  they  thereby  made  through  rates  to  or 
from  any  point  within  the  territorial  limits  of  the  city  of  Chi- 
cago, though  they  did  understand  that  such  rates  would  apply 
from  points  north  of  Chicago  (meaning  the  city)  to  points  east 
of  that  city. 

At  the  hearing,  counsel  for  complainant  said  in  his  opening 
statement  that  "we  have  eliminated  from  our  complaint  the  al- 
legations in  reference  to  the  carload  lots  which  were  complained 
of  originally,  and  consequently  the  question  of  a  switching 
tariff  is  not  directly  at  issue."  Counsel  here  apparently  re- 
ferred to  the  stipulation  waiving  reparation  as  to  two  shipments 
of  asbestos  roofing,  one  of  which  was  a  carload,  as  he  stated, 
immediately  afterwards  and  in  the  same  connection,  that  com- 
plainant denied  the  right  of  defendants  to  apply  a  local  switch- 
ing charge  of  $6.00,  while  a  carload  charge  amounting  to  $4.80 
on  a  load  of  24,000  pounds  was  added  to  Chicago  rates  on  ship- 
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ments    from    Milwaukee    and  other  points  on  the  Milwaukee 
division  north  of  the  city  of  Chicago. 

The  burden  of  the  defense  was  assumed  bv  the  Pennsylvania 
Company,  the  defendant  operating  the  part  of  the  line  east  of 
Chicago,  and  coimsel  for  the  Chicago  &  Xorthwestem  stated 
that  '*we  have  not  as  much  concern  as  the  Pennsylvania  in  the 
case,  and  are  therefore  content  to  leave  it  in  their  hands.*' 

Findings  of  Fact. 

1.  The  complainant  is  engaged  within  the  city  of  Chicago^ 
111.,  in  the  manufacture  of  asbestos  articles,  and  in  the  ship- 
ment thereof  to  points  cast  of  Illinois,  including  Lima,  in  the 
State  of  Ohio.  It  delivers  such  shipments  to  the  defendant, 
the  Chicago  &  North  wcst(4*n  Kail  way  Company,  at  one  of  its 
stations  within  th(*  city  of  (Miicago,  called  and  known  as  Sum- 
merdale.  That  station  is  on  the  Milwaukee  division  of  the 
Chicago  &  Northwestern,  which  runs  from  Milwaukee  past 
Siimiiicnlalc  to  one  or  more  of  its  main  depots  in  Chicago,  in- 
cluding its  Grand  Avcnu(»  station  in  that  city.  The  Summer- 
dale  station  was  established  al>out  the  year  1885,  with  a  bonded 
agent  in  charge.  It  was  then  a  regular  station  on  the  Chicago 
Ai:  Northw(»stcrn  Eailway,  outside  of  the  territorial  limits  of  the 
city  of  Chicago.  T5v  an  extension  of  the  corporate  limits  of 
Chicago  ill  l.sSO  Smnmcrdale  was  brought  within  and  has  since 
remained  a  part  of  that  city.  It  is  not  suggesti^l  that  the 
freight  fariliiii's  j)n»vid(Ml  at  Summerdale  prior  to  1880  were 
nn«lcrc(l  less  necessary  to  the  j)ublic  as  a  result  of  the  extension 
»»f  the  Chicairo  citv  iMniiHlaries  in  that  v(»ar,  or  bv  any  other 
<'hanges  in  conditions  appertaining  to  the  hx*ality  of  Summer- 
dale,  nor  thjit  the  frei^rhf  facilities  now  afTorded  at  the  Summer- 
«hile  Stat  inn  are  in  fact  niateriallv  dilTerent  from  those  at  sta- 
tions  north  of  the  city  of  Chicago. 

2.  Th<»  j»laee  of  connection  in  Chicago  l>etween  the  Chicago 
\'  Northwestern  and  the  Pc^nnsylvania  Company  is  at  what  is 
<*alled  the  MWh  stn^et  station.  This  point  of  interchange  be- 
tween the  two  roa<ls  is  reached  by  the  Chicago  &  Northwestern 
from  ^rilwauk(»e  and  points  south  of  that  city  by  a  branch 
which  leav(»s  the*  main  line  at  North  Evanston,  a  station  near 
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the  northern  boundary  of  Chicago,  and  about  6  miles  north  of 
Siimmerdale.  Most  of  the  Iraftie  originating  north  of  the  city 
of  Chicago  on  the  Milwaukee  division,  and  destined  via  the 
Pennsylvania  road  to  points  east  of  Chicago,  is  carried  over  this 
branch  and  delivered  to  the  Pennsylvania  Company  at  the  16th 
street  station.  On  the  other  hand,  considerable  quantities  of 
Ifss  than  carload  freight  destined  east  of  Chicago  and  brought 
in  by  way  or  local  trains  from  points  on  the  Milwaukee  division 
are  carried  through  Sununerdale  to  the  Grand  Avenue  station, 
and  transferred  by  drays  to  the  16th  street  station.  Less  than 
carload  shipments  from  Summerdale  are  taken  both  ways. 
There  is  said  to  be  direct  rail  connection  between  the  Grand 
Avenue  and  16th  street  stations,  but  it  has  not  been  used  for 
.  some  years.  Leas  than  carload  shipments  received  by  the 
Pennsylvania  at  the  16th  street  station  are  carried  by  it  about 
1  mile  to  its  Van  Buren  street  depot,  where  other  less  than  car- 
load traffic  is  received  from  the  general  public,  and  from  there 
the  goods  are  fonvarded  east.  The  distance  between  Summer- 
dale  and  the  Grand  Avenue  station  is  about  1  miles,  and  the 
Jrayage  distance  between  the  Grand  Avenue  and  16th  street 
stations  appears  to  be  about  2  miles.  The  distance  from  Sum- 
merdale via  the  branch  line  and  North  Evanston  to  the  16th 
street  station  is  stated  to  be  about  15  miles.  Milwaukee  is  85 
miles  from  Chicago  (Grand  Avenue  station),  and  78  miles 
from  Summerdale. 

Rogers  Park,  2  miles  north  of  Summerdale,  is  the  last  station 
within  the  Chicago  city  limits  on  the  way  to  Milwaukee.  Be- 
tn-een  Rogers  Park  and  the  Grand  Avenue  station,  and  within 
the  city  boundaries,  there  are  about  9  stations,  of  which  North 
Avenue,  Deering,  Ravenswood  and  Summerdale  are  the  most 
important.     Calvary  is  the  first  station  north  of  the  city. 

3.  The  defendant  companies  are  engaged  as  common  car- 
riers by  railroad  in  the  through  transportation  of  freight  arti- 
cles, by  continuous  carriage  and  shipment,  from  Milwaukee  and 
other  points  on  the  Milwaukee  division  of  the  Chicago  &  North- 
western Railway,  including  Summerdale,  to  Lima,  O.,  and 
other  points  on  the  roads  of  the  Pennsylvania  Company  east  of 
Chicago.  The  traffic  received  at  these  Milwaukee  division 
points  is  billed  through  to  destination,  and  the  through  or  total 
S  IsTERs.  Com.  21 
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transportation  charges  are  collected  and  divitled  between  the 
carriers.  The  ooet  of  carriage  to  the  Northwestern  on  traffic 
which  it  brings  to  the  16r.h  street  station  is  greater  when  the 
traffic  origiuatcfl  at  Milwaukee  or  other  points  some  diatAnce 
north  of  the  Chicago  city  lino  than  it  is  when  the  traiBe  i» 
shipped  from  Summerdale ;  and  this  is  so  whether  tlje  carriage 
in  both  cases  is  by  way  of  North  Evanston  and  the  branch  Hno, 
or  to  the  Grand  Avenue  station  and  from  tlienw  by  dray  to  the 
depot  on  16th  street.  The  less  than  carload  traffic  carried  from 
Sumnifrdale  to  the  Grand  Avenue  station  and  transferred  by 
dray  to  the  10th  street  depot  may  at  times  cost  the  Chicago  Ac 
NorlhwpBtern  more  than  to  send  like  freight  from  pointa  north 
of  the  city  boundary  direct  by  rail  over  the  branch  line  from 
North  Evanston  to  the  16th  street  station ;  at  other  times  it  may 
not,  as  the  drayage  service  from  the  Grand  Avenue  station  is 
maintained  for  freight  coming  from  other  points  than  Siuntner- 
dale,  and  so  transferring  Summerdale  less  than  carload  froigbt 
in  connection  with  various  other  small  shipments  may  be  Icat 
expensive  than  to  carry  around  by  rail  through  North  Ennc- 
ton. 

4.  Tiie  rates  in  effect  from  Milwaukee  and  points  south  on 
the  Milwaukee  division  of  the  Chicago  &  Northwi«t«m  Rail- 
way to  Lima,  O.,  and  other  points  east  nf  Chicago  on  the  Penn- 
sylvania System,  are  and  have  I)een  for  a  number  of  year*  cer- 
tain arbitraries  al>ove  ratablished  eastbound  class  rates  from 
Chicago,  that  is  to  say : 

CluBM 1         2         3         4         B         « 

Rata  In  eenU  per  100  ItM.. ,     0  S  4  »  S  S 

Under  these  arbitraries  the  claaa  rates  in  effect  from  Milwan- 
kee  and  Intcnncdiatc  points  north  of  Chicago  to  Lima,  O.,  vrere 
[,«nd  are  aa  follows: 

CluMi 1  8         3  4  s  A 

FlAtM  in  (-cut*  per  lOOlW.,     43  87  27^  19  16  IS 

The  claaa  rates  from  the  Chicago  stations  of  the  Pennsylva- 
nia ( 'ompany  t*)  Lima,  O.,  now  in  effect,  and  in  force  during  the 
pendency  of  this  cane,  are — 

CUmm I  2         3  4  B  s 

Hat^inrerU  prr  100lb«...  3T  33  23%  III  IS  10 

By  Pennsylvania  Company  Interior  Tariff  Na  B-31  (1.  C 
C.  No.  B-cb),  effective  from  July  20,  ISOfl,  to  Februaiy  1, 
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1897,  the  eastbound  Chicago  rates  to  Lima,  O.,  added  to  the 
above-mentioned  arbitraries,  were  the  rates  in  force  from  Mil- 
waukee and  all  points  north  of  Chicago  on  the  Chicago  &  North- 
western Kailwaj.  This  was  a  joint  tariff  between  the  Penn- 
sylvania Company,  the  Chicago  &  Northwestern  and  other  ear- 
rierB,  This  tariff  also  provided  that  no  higher  rate  should 
apply  on  the  same  commodity  in  like  quantity  between  inter- 
mediate stations  in  the  same  direction.  Under  that  tariff  Cal- 
var;-,  just  north  of  the  city  limits,  as  well  as  Milwaukee,  takes 
the  through  Milwaukee  division  rates  to  Lima  and  other  eastern 
points,  and  it  does  not  in  terms  exclude  any  of  the  local  sta- 
tions on  that  division  within  the  city  of  Chicago. 

On  February  1,  1897,  the  above-mentioned  "Interior  Tariff 
No.  B-21"  was  "corrected,"  designated  "Corrected  L  0.  0.  No. 
B-60,"  and  reissued.  As  revised  the  tariff  specifies  the  stations 
on  the  Milwaukee  division  from  which  the  arbitraries  added  to 
Chicago  rates  will  apply-  Among  the  stations  so  specified  are 
Rogers  Park,  Calvary,  Sonth  Evanston,  Evanston  and  North 
Evanston.  Uogers  Park  is  the  third  station  north  of  Summer- 
dale,  which  ia  not  mentioned  in  such  reviaed  tariff.  This 
tariff,  though  issiied  on  February  1,  ISHT,  was  not  filed  with  the 
Commission  until  March  1,  18il7,  eight  days  before  the  com- 
plaint in  thi?  case  was  filed.  The  tariff  in  effect  from  July  30, 
liS96,  applied  on  carload  as  well  as  less  than  carload  traffic,  and 
the  revised  tariff  of  February  1,  1897,  also  applied  on  carloads 
and  less  than  carloads,  unless  the  shipments  were  received  at  the 
above-named  stations,  namely,  Rogers  Park  to  North  Evanston 
inclusive.  From  those  stations  the  Chicago  rates  with  Mil- 
waukee arbitraries  addtd  were  stated  to  apply  only  on  less  than 
carload  shipments,  and  carload  traffic  from  such  stations  were, 
by  the  terms  of  the  tariff,  made  "subject  to  the  local  or  switching 
rates  to  or  from  Chicago."  This  corrected  tariff  also  contains  a 
notation  on  the  title  page  that  no  higher  rate  is  to  apply  on  the 
same  commodity  in  like  quantity  between  intermediate  stations 
in  the  same  direction.  The  rates  to  Lima  are  also  in  force  to 
Lafayette,  the  first  station  east  of  Lima,  and  the  tariff  therefore 
clearly  provided  that  the  rate  from  Summerdale  to  Lima  shall 
not  exceed  the  rate  from  MilwaiLkeo  to  Lafayette.  This  tariff 
has  been  succeeded  by  several  issues.     The  present  schedule  in 
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effect,  Pennsylvania  Company  Freight  Tariff  Ko.  B-31  (I.  C. 
C.  Xo.  489),  effective  JS'ovember  1,  1889,  supei-seded  Xo.  B-30 
(I.  C.  0.  Xo.  481),  effective  October  7,  1899.  The  notation 
that  no  higher  rate  is  to  apply  on  the  same  commodity  in  like 
quantity  between  intermediate  points  is  omitted  from  tlie  pres- 
ent tariff,  and  from  (.-alvary  to  Xorth  Evanston,  inclusive,  the 
through  rates  from  Milwaukee  apply  on  carload  as  well  as  1«» 
than  carload  freight ;  otherwise  the  rates  herein  involved  remain 
as  stated  in  the  tariff'  of  Februarv  1,  1897. 

A   "Joint  Circular"  issued  by  the  Chicago  &  Xorthwestem 
and  various  other  lines  leading  north  and  west  from  Chicago, 
dated  July  30,  1896,  and  entitled  "Basis  for  making  through 
rates  from  points  in  the  territories  of  the  Joint  Traffic  and  Cen- 
tral Freight  Associations  to  points  on  the  A.  T.  &  S.  F. ;  C.  G. 
W. ;  C.  :M.  &    St.    r. ;    C.    K.    I.   &   p. ;    C.  &  X.  W.  Rye.,'' 
and  others  mentioned,  was  i)ut  in  evidence.     This  "Joint  Cir- 
euhir"  is  Xo.  23,100  of  the  Chicago  &  Xorthwestem  tariffs,  and 
it  was  still  in  effect  on  July  1,  1898,  as  appears  by  a  circular 
til(»(l  in  this  otHce  by  the  Chicago  &  Xorthwestem  Company  en- 
tithMl  'W,  F.  I).  30,592/^  and  showing  the  freight  tariffs  of  that 
company  in  effect  on  that  date.     The  joint  circular  provides 
that    Summenhile    and    numerous    other    Milwaukee    division 
])oints  shall  tak<'  .Milwaukee  rates  from  eastern  points.     Vari- 
ous other  tariffs  of  th(»  Chicago  &  Xorthw(»stem  name  Summer- 
(lah*  as  a  rrirular  station  in  connection  with  others  on  the  Mil- 
waukcc  ilivision  of  the  citv  K\i  Chicairo.      Its  Xo.  28,842,  ef- 
frctivc  June   1,   ls97,  provides  as  follows:     ''Switching  rates 
as   nanuMl    mi    page    KJ    of  (1.  F.  1).  Xo.  20,915,  lx?tween  the 
varitms    (Miieago    stations    and    ^Ia|>lew<M)d.    Mayfair,  Irving 
Park,  Avondale,  Kav^'nswjMxl,  Summerdale,  Rose  lHU,  Sogers 
l*ark,    Calvary,    South    Kvanston,  Kvanston,  Xorth  Evanston. 
reterson  Avenue,  Crawford    Avenu(»,  Budlongs    and    WebbiT 
will  be  withdrawn  and  eaneelled/' 

Tiider  til"  claim  of  the  IN-nnsvlvania  Companv  that  rates 
fnuM  Sniiiiiierdale  to  T.inia  and  other  points  east  are  and  prop- 
er! v  slu'uM  1h«  tli<'  l<M»al  charir**  <>f  the  Chicago  &  Xorthwestem 
within  the  eitv  of  Cliieau^n  added  to  the  Pennsylvania  Company 
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rates  from  Chicago,  the  rates  from  Summerdale  to  Lima  would 
appear  to  be  as  follows : 

Classes 1  2  3           4           5           6 

Local  rates  Summerdale  to 

Chicago 15.04  13.16  11.28  8.46  6.76  6.64 

Rates  Chicago  to  Lima 37  32  23.50  16  13  10 

Through  charges  Summer- 
dale  to  Lima 52.04  45.16  34.78  24.46  10.76  15.64 

These  combined  charges  compare  with  the  Milwaukee  divi- 
sion rates  as  follows: 

Classes 1  2  3  4  5  6 

Summerdale-Chicago  com- 
bination   52.04  45.16  34.78  24.46  19.76  15.64 

Through  Milwaukee  rates.  43  37  27.50  19  15  12 

Difference  against  Sum- 
merdale   ~9:04  SJe  7^28  5^6  4J6  3164 

As  sho^\^l  above,  the  rates  claimed  by  the  Pennsylvania  Com- 
pany to  be  in  effect  from  Summerdale  on  less  than  carloads  are 
greater  both  on  carloads  and  less  than  carloads  than  those  from 
Milwaukee  and  intermediate  stations  north  of  Chicago  on  the 
Chicago  &  K'ortliwestem  Railway. 

5.  The  shipment  of  asbestos  material  mentioned  in  the  com- 
plaint and  made  by  complainant  about  July  24,  1896,  was  not 
charged  the  local  rate  of  the  Chicago  &  Northwestern  in  addi- 
tion to  the  rate  of  tlie  Pennsylvania  Company  from  Chicago  to 
Lima.  The  Chicago  &  Northwestern  charged  on  that  shipment 
its  proportion  of  a  through  rate  of  19  cents  applied  from  Sum- 
merdale on  asbestos  roofing,  that  is  to  say,  6.2  cents  per  100 
poimds.  To  this  proportional  it  appears  that  the  Pennsylva- 
nia Company  added  the  regular  Chicago  rate  of  23%  cents  per 
100  pounds  on  asbestos  pipe  coverings,  making  the  total  rate 
29.7  cents  instead  of  27%  cents,  the  regular  Milwaukee-divi- 
sion rate  on  pipe  coverings.  The  shipment  really  was  composed 
of  pipe  coverings,  and  not  roofing  material.  Under  the  through 
tariflf  the  rate  should  have  been  27%  cents,  and  there  was  an 
overcharge  of  2.2  cents  per  100  pounds  on  3,700  pounds, 
amounting  to  81  cents. 

Xo  separate  tariff  appeared  on  file  showing  the  authority  of 
the   Chicago  &  Northwestern  to  charge  6.2  cents  on  this  ship- 
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iiuait,  imleBS  it  should  be  found  iu  the  through  Milwaukee  rmte, 
and  the  General  Freight  Agent  of  the  Xorthweatem  Company 
was  re([ueste(l,  during  tlie  preparation  of  this  report,  to  refer  to 
the  tarilf  naming  the  rate  of  0.2  eents.  lie  replied  by  telegram 
as  foHows:  '*Your  telegram  Summerdale,  Ills.,  to  Lima,  Ohio, 
(•()V(»n»d  by  Penn.  Co.  Interior  Tariff  Xo.  B-21,  corrected  I.  C 
(\  B-00,  dated  July  20,  'DO.  Through  rate  19  cents.  C.  k 
X.  W.  32. ()  jwr  cent  equals  0.2  cents  per  100  lbs.  Summer- 
dale  is  regular  station  on  direct  Milwaukee  line  and  takes 
Kaeine  or  ^lilwaukee  rate  and  divisions."  The  Assistant  Gen- 
eral Freight  Ag(»nt  of  the  Xorth western  Company  testified  in 
this  case  that  Sunnnerdale  is  a  regular  freight  station  on  the 
!ilihvaukee  division  of  that  railway.  It  also  appears  that  the 
distanec  between  stations  on  the  Xorthwestern  Kailwav  in 
northern  Illinois  and  soutluTn  Wisconsin  is  from  2  to  10  miles, 
that  the  distane<»  betw(»en  the  north«»rn  and  southern  boundaries 
of  Chieairo  is  al>out  24  miles,  and  that  the  establishment  of 
stations  uu  the  Xorthwestern  is  In^eause  of  some  apparent  ueoes- 
sitv. 

0.  Some  two  or  three  years  prior  to  the  institution  of  this 
proe<'e(ling  an  agn^ement  or  understanding  was  arrived  at  be- 
tween n'pH'sentatives  of  lines  east  of  Chicago  (including  the 
Pennsylvania  Company)  that  th(\v  would  not  prorate  with  the 
Chicago  iV  Xorthwestern  and  other  lines  coming  into  Chicago 
from  the  West  or  Xorth  on  tratfie  originating  at  stations  within 
the  eity  of  Chieago.  In  the  latter  part  of  July,  1S1>0,  the  Di- 
visinii  Freight  Agent  of  the  Pennsylvania  Company  infonuwl 
the  enmplainant  that  such  agreement  was  in  fon^'.  It  also  ai>- 
pears  from  n  Irtter  in  evidence,  date<l  July  2.'>,  1S90,  and  signc*«l 
l»v  the  Chairman  of  ihe  '^Chieairo  Committ<H»,"  that  a  claim  of 
eninplaiiiant  fnr  ovoreliann*  on  a  shipment  of  roofing  material 
from  Summerdale  tn  Lima  was  presented  at  a  nn^^eting  of  the 
*"Comminee/'  and  that  *'on  rail  of  the  roll  nf  all  r«in<ls  Ptatwl 
that  nn  tralii<-  tVoni  Summerdale,  111.,  they  would  add  western 
roads'  eliari!e«-  to  current  hn-al  ratt^s  from  Chicago. 

7.  'I'lie  arhiiraries  which  are  added  to  Chicago  rate?  to  make 
tin-  thronirli  rates  from  M ilwaukre-ilivision  point?  are  gener- 
allv.  if  not  invarial.lv.  less  than  the  share  f»f  the  through  rate 
obtained  l.v  the  Xorthw<'stern  road.     The  share  of  the  Penn- 
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sylvania  Company  ia  therefore  generally  less  than  its  estab-  ' 
iished  rate  from  Chicago.  This  indicates  at  least  one  of  the 
main  reasons  why  the  Pennsylvania  Company  insists  upon  its 
full  eastboimd  charges  on  traffic  originating  within  the  limits 
of  that  city.  It  gets  such  rate  on  all  traffic  carted  by  shippers 
to  its  receiving  stations  or  switched  to  its  tracks  from  private 
sidings  in  Chicago,  and  it  conaidera  that  within  the  city  limits 
the  Chicago  &  ^Northwestern  is  nothing  more  than  a  switching 
road  for  traftic  forwarded  from  the  Summerdale  station. 

At  the  time  of  the  hearing  the  Chicago  &  Northwestern  had 
a  switching  charge  of  $6.50  per  car  in  effect  from  Summerdale  ' 
and  other  Chicago  stations  north  of  Summerdale  to  connecting 
lines,  and  between  Chicago  stations  locally.  As  before  found, 
this  has  been  withdrawn,  and  the  regular  class  rates  now  apply. 
When  the  switching  charge  of  $6.50  was  in  effect  the  shipper 
at  Summerdale  apparently  had  the  right  to  order  a  carload 
switched  to  the  Peimsylvaiiia  track  for  that  simi,  and  to  for- 
ward the  same  by  the  Pennsylvania  line  at  Chicago  rates,  or  he 
could,  under  the  through  tariff  in  force,  send  it  through  at  the 
ililwaukee  rate.  In  the  case  of  small  carload  shipments  he 
might  prefer  the  Milwaukee  rate,  but  if  he  had  a  large  carload 
he  might  Jind  it  advantageous  to  switch  at  the  $6.50  charge  per 
car  and  forward  under  the  Chicago  rate.  jVu  example  would 
bo  a  car  of  2i,000  pounds,  taking  the  Milwaidcee  arbitrary  for 
dasa  5  or  6  at  2  cents  per  100  pounds,  resulting  in  a  charge  to 
the  Pennsylvania  track  of  $4.80;  while  with  a  car  of  60,000 
pounds  the  arbitrary  would  equal  $13.20,  and  therefore  be 
much  higher  than  the  switching  charge  of  $6.50  per  car.  This, 
liowever,  now  seems  to  have  been  abolished,  and  the  6th  class 
rate  from  Summerdale  to  the  Pennsylvania  connection  appears 
to  be  5.64  cents  per  100  pounds,  equal  to  $13.54  on  a  minimimi 
carload  of  24,000  pounds.  Such  charge  is  $8.74  per  minimum 
carload  above  that  which  results  from  the  2-cent  Milwaukee 
arbitrary. 

It  was  also  contended  by  the  Pennsylvania  Company  that  al- 
lowing the  claim  of  complainant  would  result  in  through  rates 
between  local  stations  on  different  lines  within  the  city  of  Chi- 
cago ;  for  example,  from  Summerdale  on  the  Northwestern  to 
Englewood  on  the  Pennsylvania,  both  of  which  points  are  lo- 
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cated  within  the  city  limits.  This  would  actually  result  under 
Pennsylvania  Interior  Tariff,  Corrected  I.  C.  C.  No.  B-60, 
assuming  that  tariff  to  be  applicable  on  a  shipment  from  Sum- 
inerdale  to  Englewood.  The  Pennsylvania  rate  from  Chicago 
to  Englewood  is  on,  say,  4th  class  traffic,  6  cents  per  100 
pounds,  and  with  the  Milwaukee  4th-clas8  arbitrary  added  the 
through  charge  would  be  0  cents ;  but  that  tariff  also  provides  a 
luininiuni  4th-class  charge  of  15  cents.  Such  through  rate  of 
15  cents  per  100  pounds  would  apply  for  the  distance  of  about 
20  miles  l)etween  the  two  places.  As  transportation  between 
Suminerdale  and  Englewood  is  wholly  within  the  State  of  Illi- 
nois, some  different  and  probably  lower  rate  would  apply.  The 
rates  from  Englewood  to  Lima,  O.,  are  the  same  as  those  of  the 
Pennsylvania  Company  from  Chicago. 

Conclusions. 

The  evidence  indicates  that  it  was  the  intention  of  the  Penn- 
sylvania Company,  and  possibly  of  the  Northwestern,  to  dis- 
continue* the  application  of  eastbound  Milwaukee  rates  from 
Suinmcnlale  when  thev  corrected  their  Joint  Tariff  B-21  on 
February  1,  1S1)7.  That  they  did  not  accomplish  this  object 
appears  from  the  finding  to  the  effect  that  the  tariff  prohibits 
any  liigher  charges  lx*tweon  intermediate  stations.  We  think 
that  (h'tVndaiits'  Joint  Tariff  1^L>1  oi  July  20,  1896,  and  as 
corrected  on  iM'bruary  1,  lSi*7,  fully  sustains  complainant's 
ehiim  that  .Milwaukee  rates  were  actually  in  force  from  Sum- 
iiK'nhih*,  and  that  in  failing  to  api)ly  such  rates  from  that 
station  tlie  defen<lants  have  acted  contrary  to  the  requirements 
.•t'  M-rtion  iy  of  the  statute*.  The  reparation  asked  for  in  this 
(•:i-e  i>  liniitiMl  to  one  h'ss  than  carload  shipment  of  asbestos  pipe 
coverinirs.  That  shipment,  as  shown  in  the  findings,  was  over- 
cliarir<*d  to  the  extent  of  Si  cents,  and  complainant  is  entitled  to 
an  nnhr  for  that  sum  in  this  proceeding. 

The  eom]>lainant  also  ]»rays  for  an  order  directing  the  do- 
fendant<  to  e«*ase  and  delist  from  the  violations  allege<l  in  its 
cnniphiint.  and  these  enihraci^  contraventions  of  sections  1,  2, 
:;,  4  and  7,  as  w<*ll  as  of  sectit»n  «).  As  there  is  no  showing  of 
dir-crimination    in    rates   lM*tw«»en  complainant  and  other  ship- 
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pers  from  Siunmerdale,  the  2d  section  does  not  appear  to  have 
any  application  in  this  controversj' ;  and  we  see  no  cause  for 
considering  the  ease  with  reference  to  section  7,  which,  in  gen- 
eral terms,  requires  the  carriage  of  freights  to  be  and  be  treated 
as  continuous  from  the  place  of  shipment  to  the  place  of  des- 
tination. While  the  combination  of  the  Chicago  &,  Northwest- 
ern local  rates  in  Chicago  and  the  eastbound  rates  of  the  Fenn- 
aylvania  from  Chicago  is  claimed  to  be  unreasonable  in  the  com- 
plaint, the  evidence  refers  mainly  to  the  alleged  discrimination 
against  Siuumerdale  and  in  favor  of  other  localities  on  the  Mil- 
waukee division  of  the  Chicago  &  Northwestern.  We  think, 
upon  the  whole  record,  that  the  case  should  be  considered  under 
the  3d  and  4th  sections.  Whether  it  is  lawful  to  apply  a  com- 
bination of  such  rates  to  the  transportation  of  asbestos  articles 
shipped  east  from  Summerdale,  while  lower  joint  through  rates 
are  in  force  by  the  same  carriers  from  points  north  of  Summer- 
dale,  is  the  question  for  determination. 

We  are  impressed  with  the  belief  that  the  principal,  if  not 
the  whole,  difficulty  in  this  case  is  to  be  found  in  the  position 
taken  three  or  four  years  since  by  the  Pennsylvania  and  other 
roads  leading  east  from  Chicago,  when  they  agreed  to  refuse 
through  rates  on  freight  originating  within  the  city  of  Chicago 
on  connecting  western  lines.  Just  why  this  action  was  taken 
by  the  eastern  lines  does  not  appear.  The  regular  Cliicago 
rates  give  the  Pennsylvania  Company  greater  revenue  than  it 
derives  from  the  llilwaukee  rates,  hut  that  is  no  more  a  reason 
for  denying  through  rates  to  Summerdale  than  it  is  for  with- 
holding the  joint  rate  on  shipments  from  points  north  of  the 
city.  There  may  be  some  difference  of  opinion  between  the 
two  carriers  as  to  the  division  of  the  through  rate  from  Summer- 
dale,  but  that  is  as  likely  to  happen  on  traffic  from  stations  only 
a  few  miles  north  of  that  point  from  which  the  through  rates  i 
are  permitted  to  apply. 

The  Pennsylvania  Company  contends  further  that  to  give 
Summerdale  shippers  the  through  rate  would  work  unjust  dis- 
crimination against  other  sliippera  in  the  city  of  Chicago,  est- 
pecially  those  who  cart  their  goods  or  have  them  switched  in 
carloads  to  the  depots  of  the  carriers ;  but  no  effort  is  made  to 
show  how  such  discrimination  would  arise,  and  we  are  unable 
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to  see  how  it  could  arise.  The  varying  cost  to  shippers  iu  deliv* 
(U'ing  to  the  carrier  for  shipment  can  have  no  bearing  iu  a  caie 
which  has  sole  reference  to  what  are  lawful  rates  from  the  car- 
riers' stations. 

The  evidence  shows,  as  indicated  by  the  findings,  that  the 
initial  carrier,  the  Chicago  &  ^northwestern,  does  regard  Sum- 
iiierdale  as  a  regular  station  for  the  reception  of  freight,  and  as 
one  which  is  independent  of  its  main  depots  in  the  city  of  Chi- 
cago; and  there  is  nothing  in  the  record  to  support  the  coutrarj 
view.  Sunnnerdale  was  a  regular  freight  station  from  1885 
to  1889,  and  how  making  that  loc*ality  a  part  of  Chicago  in  the 
latter  year  could  operate  to  make  it  any  less  a  separate  station  i* 
not  shown  or  attempted  to  be  shown.  That  neither  defendant 
reefers  to  the  whole  city  of  Chicago  when  it  announc*es  or 
charges  rates  to  or  from  Chicago  is  manifest  from  the  fact  that 
each  maintains  staticnis  with  dilTerent  names  within  that  city, 
and  for  such  stations  rates  are  soj)arately  established.  We 
hold,  therefore,  that  Summerdale,  although  within  the  city  of 
Chieago,  is  a  stati«ai  on  the  Chicago  A:  Northwestern,  which,  for 
])urposcs  of  shipment  an<l  carriage,  is  independent  of  the  main 
dt»pots  or  stilt i(^ns  of  that  c<nnpany  in  the  city  of  Chicago. 

Tratii<'  sliijjjxMJ  in  less  than  carloads,  and  destined  through  to 
points  on  rojxls  of  the  JVnnsylvania  Company,  is  carried  by  the 
( 'iiicjiiro  iV  Northwestern  Kailway  Company  from  Milwaukee 
and  pnints  north  of  the  city  of  Chicago  through  Summerdale, 
as  well  as  hv  its  branch  around  from  North  Kvanston,  and  Sum- 
merdah*  shipments  to  points  east  also  go  Inith  ways.  When 
shipment^  from  su<'h  longer-distance*  ]>oints  art*  carried  past 
Summenlale  tliev  an*  taken  to  the  Ciraml  Avenue  station,  and 
from  tlu'n*  delivered  hy  drays  to  th«*  Pennsylvania  Company  at 
the  HJth  street  station.  It  is  demonstrated,  therefore,  that 
Sumnienlali-  is  a  shorter-disianee  ]>oint,  and  that  Milwaukee 
and  ntlier  |)laees  on  the  Milwaukee*  division  north  of  Sunimer- 
<iale  are  Innirer-distaiH'e  |>nints  «»ver  the*  d<*fen<lants'  established 
tlinMiiili  line  with  ret'erenee  t<»  less  than  carload  shipments  to 
ea>tern  de>tinannns.  There  is  no  contention  that  the  transpor- 
tation from  Snnimerdale  ami  points  north  of  that  station  is 
"under  sulwtantiallv  dissimilar  circumstances  and  conditions,'* 
exce|>t  as  involved  in  the  claims  asserted  by  the  Pennsylvania 
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Company,  and  these,  for  the  reasons  ahove  mentioned,  are  not 
sustained. 

The  evidence  does  not  indicate  the  particular  points  north  of 
Sununcrdale  at  which  coniplainant  meets  the  competition  of 
other  manufacturers,  though  it  is  stated  in  complainant's  briet 
that  it  does  encounter  the  competition  of  a  manufacturer  at 
Milwaukee.  However  that  may  be,  the  defendants  offer  under 
iheir  tariffs  to  carry  asbestos  material  at  the  through  joint  rates 
established  by  them  fram  the  more  northerly  Milwaukee-divi- 
sion points,  and  hy  denying  such  rates  to  complainant  at  Sum- 
merdale  and  exacting  higher  rates  on  its  shipments,  they 
subject  it  to  undue  prejudice  in  its  competition  with  other  deal- 
ers, wherever  they  may  be  located,  for  the  sale  of  asbestos  arti- 
cles and  shipment  thereof  to  Lima  and  other  eastern  localities. 
The  complainant  and  other  shippers  at  Summerdale  are 
entitled  to  enjoy  the  advantages  resulting  from  their  more 
favorable  location,  as  compared  with  points  on  the  line  north 
of  Summerdale,  with  reference  to  the  transportation  of  freight 
to  eastern  destinations,  and  such  advantages  are  materially 
impaired  under  the  higher  rates  shown  in  this  case. 

It  results,  we  think,  that  defendant's  higher  less  than  carload   ■ 
rates  on  asbestos  articles  from  Summerdale  than  from  points 
north  of  Smnmerdale  to  and  including  Milwaukee  on  ship-   | 
menta  destined  to  Lima,  Ohio,  and  other  points  in  the  Eastern 
States  are  in  violation  of  sections  3  and  4  of  the  statute. 

Carload   shipments   from    Summerdale   to   points   east   are 
hauled  north  about  6  miles  to  Tforth  Evanston,  and  from  thence 
around  by  the  branch  rail  connection  with  the  Pennsylvania 
Company.     There  is  little  in  the  record  concerning  the  carload 
traffic  beyond  references  to  the  rates,  and  what  rates  are  actu-   . 
ally  charged  on  this  traific  since  the  withdrawal  by  the  Chicago 
&  Northwestern  of  its  carload  charge  of  $6.50  for  switching  to 
the   Pennsylvania   Company's   tracks   does   not   appear.     The 
local  rates  of  the  Northwestern  are  so  much  higher  that  it  is 
difficult  to  believe  that  company  is  exacting  them  on  through 
carload  shipments  from  Summerdale.     Without  more  specific 
information  concerning  the  carload  traffic,  it  seems  imwise  to   , 
make  a  definite  order  as  to  that  branch  of  the  case.     Summer-   | 
dale  is  entitled,  however,  to  a  through  carload  rate  to  the  east, 
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which  bears  a  proper  relation  to  the  rate  from  Milwaukee  and 
other  points  north  of  Chicago,  regardless  of  the  local  switching 
charges  in  force  within  the  city  of  Chicago;  and  our  present 
impression  is  that  the  through  carload  rate  from  Summerdale, 
on  the  main  line  and  only  G  miles  from  the  connecting  branch, 
should  not  be  higher  than  the  through  carload  charge  in  foroe 
from  ^Milwaukee,  which  is  70  or  more  miles  north  of  the  point 
wliere  the  connecting  branch  leaves  the  main  line  of  the  North- 
western to  Chicago.  If  the  complainant  is  dissatisfied  with  the 
pres(»nt  through  carload  charges  from  Summerdale,  or  with 
those  which  the  defendants  may  establish  under  this  decision, 
further  hearing  will  be  granted  upon  its  application. 

Ord(»r  will  be  entered  and  ser\*ed  in  accordance  with  the  con- 
clusions above  set  forth. 
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GEOKGE  L.  CASTLE 

V. 

BALTIMOKE  &   OHIO   EAILKOAD   COMPANY. 


Decided  November  29,  1899. 


1.  Common  carriers  axe  bound  by  every  principle  of  justice  and  of  law  to 
accord  equal  rights  to  all  shippers  who  are  entitled  to  like  treatment, 
both  in  the  receiving  of  supplies  and  the  shipment  of  their  products,  and 
a  carrier  who  under  any  pretext  whatsoever  grants  to  one  shipper  an 
advantage  which  it  denies  another  violates  the  spirit  and  thwarts  the 
purpose  of  the  law. 

2.  Complainant  alleged  that  defendant  had  unjustly  discriminated  in  rates 
and  facilities  for  the  transportation  of  sand  against  him  and  in  favor 
of  his  competitors,  but  the  e\idence  was  not  sufficient  to  show  breach 
of  legal  duty  on  the  part  of  the  defendant,  and  the  complaint  was 
dismissed  without  prejudice. 

Charles  F,  Griffin  and  Walter  Olds  for  complainant. 
Hugh  L.  Bond  and  E.  H.  Oary  for  respondent. 

Eepokt  and  Opinion  of  the  Commission. 

Yeomans^  C ommissioner : 

The  complainant,  a  resident  of  South  Chicago,  HI.,  alleges 
in  his  original  complaint  that  he  is  the  owner  of  sand,  gravel 
and  loam  beds  at  Dock  Siding,  McCools  and  Willow  Creek, 
points  on  defendant's  line  in  the  State  of  Indiana,  and  that,  as 
a  general  dealer  and  contractor  in  sand,  gravel  and  loam  he  is 
engaged  in  taking  large  contracts  for  handling  and  hauling 
quantities  of  the  same  from  the  points  aforesaid  to  Chicago  and 
South  Chicago,  111. ;  that  the  defendant  refused  to  transport  for 
him  between  the  points  named  any  cars  or  railroad  equipment 
furnished  by  him  or  for  him  other  than  its  own,  or  to  grant  to 
him  any  other  than  its  regular  tariff  rates,  while  it  furnished 
cars,  equipment,  and  track  service  to  other  dealers  and  contract- 
ors, competitors  of  complainant,  and  allowed  them  to  furnish 
their  own  cars  and  equipment  at  much  lower  rates  than  those 
afforded  him,  thereby  discriminating  against  him  and  compel- 
ling him  to  relinquish  contracts  by  the  loss  of  which  he  has  been 
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seriously  damaged.  The  contracts  specifically  named,  which 
the  complainaiit  declares  he  was  compelled  to  relinquish,  with 
the  amount  of  damage  sustained  thereby,  are  as  follows : 

1.  A  contract  with  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way for  the  delivery  of  from  100,000  to  300,000  yards  of  sand 
from  complainant's  sand  pita  at  Dock  Siding  to  South  Chicago, 
in  the  transportation  of  which  the  complainant  alleges  the  said 
('hicagu,  Kock  Island  &  Pacific  Railway,  to  be  hereafter  known 
in  those  proceedings  as  the  Kock  Island  road,  agreed  to  furnish 
the  '^necessary  cars  and  engines  to  be  used  in  the  delivery  of 
the  sand  required  by  them  under  their  said  contract  with  com- 
plainant." 

2.  A  contract  with  the  oiKcors  of  the  Columbian  Exposition 
for  the  delivery  of  from  00,000  to  100,000  yards  of  sand,  and  as 
much  more  as  might  1k»  ncHKled. 

The  comphiinant  alleges  that  while  the  rate  charged  in  both 
cas(»s  just  mention<Ml  wiis  $4. 00  i)er  car,  with  additional  charge 
of  $:i.50  per  ear  for  switching,  the  defendant  furnished  one 
J.  h.  Hrown,  a  competitor  of  i»omplainant,  transportation  of 
san<l  in  cars  owned  by  said  Brown  or  furnished  him  by  the 
defen<l{nit  or  otliers  at  a  much  lower  rate,  to  wit :  $1.20  per  car 
for  tra<*k  servic<»  from  Dock  Si<ling  to  8(»uth  Chicago,  with  an 
extra  charge  of  iiO  cents  per  car  for  switching  to  the  Exposition 
groun<l^<,  and  that  because  of  8U(*h  low  rates  the  two  contracts 
aforcsairl  were  secured  bv  the  said  Brown,  wherebv  the  com- 
l>hn'uant  alleges  he  was  damaged  in  the  sum  of  $15,000. 

By  reason  of  like  discriminations  the  petitioner  alleges  that 
said  Brown  has  secured  manv  contracts  for  the  delivery  of  sand, 
irravcl  and  lojun  from  l)«K'k  Siding,  which  he,  the  petitioner, 
wr)uhl  otherwise*  hav(»  received ;  and  that,  at  the  time  he  was  fill- 
ing a  contract  for  the  delivery  of  al>out  1,000  cars  of  sand  to  the 
rnMjuois  Kurnac(»  Company  at  South  Chicago,  and  paying  the 
defendant  its  rcirular  published  rate  of  $1.00  ])er  car  of  40,000 
lbs.,  tlu*  defendant  transporled  sand  In'tween  the  same  points 
un<l<'r  contract  with  said  Bmwn  at  a  rate  of  SO  cents  per  ear  of 
r>0,000  lbs.,  the  said  Brown  furnishing  his  own  carfu  Because 
of  such  allciTpd  discriminations  the  complainant  claims  damages 
in  the  sum  of  $2.00  p(»r  car  on  every  car  so  bandied,  or  in  the 
airirn'irate  the  sum  of  $2,500. 
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The  compkinant  further  alleges  that  the  defendant  entered 
into  a  contract  with  the  Calumet  &  Blue  Island  Railway  Com- 
pany by  which  it  agreed  to  furnish,  and  did  furnish,  the  said 
railway  company  track  service  and  transportation  for  its  cars 
in  hauling  and  delivering  sand  from  Dock  Siding  to  South 
Chicago  at  a  rate  of  $1.00  per  car,  the  said  Calumet  &  Blue 
Island  Company  furnishing  its  own  equipment,  and  that  during 
the  time  this  contract  was  in  operation  he,  the  complainant, 
was  compelled  to  use  defendant's  ears,  and  pay  the  regular  pub- 
lished rate  of  $4.00  per  car  between  the  same  points. 

It  is  further  alleged  that  the  complainant  is  compelled  to  ship 
yearly  over  the  defendant's  tracks  between  500  and  COO  cars  of 
loam  from  llcCool  to  South  Chicago,  for  which  he  is  charged  ' 
a  rate  of  40  cents  per  ton  or  $8.00  per  car,  and  that  the  defend- 
ant furnishes  to  his  competitors  transportation  for  like  ship- 
ments at  a  rate  of  20  cents  per  ton  or  $4.00  per  car  between  the 
same  points;  wherefore  the  complainant  claims  damages  in  the 
sum  of  two  thousand  dollars  annually  since  October,  1889. 

The  complainant  also  alleges  that,  in  the  fulfilment  of  his 
contracts  for  the  delivery  of  sand,  he  requested  the  proper  offi- 
cers of  the  defendant  company  to  furnish  him  ears  and  equip- 
ment for  the  transportation  of  sand  from  Willow  Creek  to 
South  Chicago,  and  the  said  officials  refused  to  give  him  a  lower 
rate  than  the  published  one,  namely  $6.00  per  car;  that,  not- 
withstanding this,  the  defendant  did  then  and  subsequently 
continue  in  force  a  contract  with  one  S.  B.  Fleming  and  one 
D.  E.  Simons,  of  Valparaiso,  Indiana,  competitors  of  complain- 
ant, by  which  it  agreed  to  and  did  transport  for  them  sand  from 
Willow  Creek  to  South  Chicago  at  a  rate  of  $4.00  per  car ;  and 
because  of  such  discrimination  he  has  been  damaged  in  the  smn 
of  $2.00  per  car  for  every  car  so  handled  for  him  by  defendant 
between  those  points,  or  in  the  sum  of  five  hundred  dollars  in  . 
the  aggregate. 

A  supplementary  complaint  was  subsequently  filed  on  May  , 
13,  ]  895,  further  alleging  that  defendant  discriminated  against 
complainant  and  in  favor  of  the  Calumet  Teaming  Company 
and  the  Calumet  Improvement  Company,  which  company  in 
the  months  of  October,  November  and  December,  1894.  and 
January,  1895,  shipped  from  Dock  Siding  to  South  Chicago, 
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under  contract  witli  defendant,  40,000  yards  of  sand  for  which 
tliey  were  charged  by  defendant,  and  paid  the  sum  of  $4.0t)  per 
car,  without  regard  to  amount  loaded  upon  each  car,  and  that 
each  car  h)aded  and  shipped  contained  at  least  24  yards  of  ;«and 
weighing  at  least  00,000  pounds;  that,  during  the  time  speci* 
lied,  complainant  applied  for  rates  on  sand  l)etween  the  same 
points,  and  was  denied  any  other  or  better  rate  than  the  tariff 
rate  of  20  cents  i)er  ton  for  tilling  sand  and  25  cents  per  ton  for 
merchant's  sand ;  that  the  sand  shipped  by  the  Calumet  Team- 
ing Company  and  the  Calumet  Improvement  Company  was 
from  the  same  pit  and  was  the  same  character  of  sand  as  that 
shipped  l)v  th(»  complainant  during  th(»  same  period,  for  which 
the  petitioiKM*  was  charged  by  and  ])aid  to  the  defendant  a  rate 
of  25  cents  per  ton,  or  $7.50  per  carloa<l,  the  cars  containing  the 
same  amount  of  sand  as  those  shipped  by  the  said  companies, 
and  for  which  the  defi^ndant  charged  and  received  $4.00  per 
car;  and  as  a  result  of  such  dis<*riminati<ms  complainant  alleges 
that  his  business  ''as  a  sand  dealer  was  almost  whollv  and  totally 
destroyed  and  pr(»vented  to  his  danuige  of  Hve  thousand  dol- 
lars." l>ecause  of  Hk<'  discriminations  in  favor  of  tlie  Lake 
Shore  Sand  Company,  complainant  claims  to  have  been  dam- 
iiired  also  in  the  amount  of  tiv(^  thousan<l  dollars. 

The  coniphiinMnt  asks  for  repanition  in  the  amounts  named. 

The  defendant  answering  upon  information  and  l)oliof  denies 
tliat  th<'  eoin)>lainant  contracted  with  either  the  Rock  Island 
road  or  the  ollicials  of  the  World's  Columbian  Fair  and  Exposi- 
tion Jis  alleged,  or  that  he  ''on  his  in<livi<lual  account"  ever  made 
;niy  npplieation  to  the  prop(*r  ofticers  of  this  respondent  for  any 
rates  nr  terms  of  transportation  as  alleged  in  the  complaint. 
Tinier  the  a:rnM*ments  with  said  Brown  dating  from  April, 
I^^SM),  the  defriidant  avers  that  said  IJrown  furnished  all  cars 
and  niotivi'  pnwiT,  as>uiiied  all  ex|>en<es  of  running  trains,  all 
liability  fnr  <laiiiai:e>,  and  aeqiiircd  no  right  to  the  use  of  any 
-id«*  traek  fnr  standing  or  unloading  cars:  and  that  since  the 
first  date  mentiom'd  the  agreements  have  Ihm'u  substantially  the 
-ame,  exeept  that  the  rates  per  carload  have  \\oon  Bflisod  from 
time  to  time,  until  at  th<»  date  the  answer  was  filed  they  were 
$1.20  and  $1.00  to  Parkside  and  South  Chicago  respectively. 

The  defen<lant,  furth<*r  answering,  says  that  it  at  one  time 
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informed  one  H.  It.  Simon,  styling  himself  Secretary  of  the 
Castle  Sand  Company,  that  an  allowance  of  5  cents  per  ton 
would  be  made  in  the  rate  on  sand  from  Dock  Siding  to  South 
Chicago,  provided  his  company  furnished  its  own  cars,  but  that 
the  lowest  rate  it  could  afford  to  accept  for  furnishing  cars  and 
motives  power  and  the  tenninals  for  unloading  was  20  cents 
per  ton.  It  is  admitted  that  the  defendant  did  enter  into  a  con- 
tract with  the  Blue  Island  &  Calumet  Railway  Company  as  al- 
le^pd,  but  it  is  averred  that  said  contract  was  made  upon  the 
representation  to  the  defendant  that  it  was  for  the  purpose  of 
enabling  the  company  to  haul  sand  for  filling  purposes  from 
complainant's  pit  at  Dock  Siding,  and  that  the  defendant 
agreed  to  accommodate  the  additional  trains  provided  for  at  the 
risk  of  serious  delay  and  inconvenience  to  traffic,  in  great  part 
because  it  wished  to  enable  the  complainant  to  develop  his  sand 
pit  and  property  at  Dock  Siding. 

The  above  is  a  summary  of  the  answer  to  the  original  com- 
plaint only.  The  supplementary  complaint  was  filed  at  the 
hearing,  and  no  answer  was  filed  thereto. 

Facts. 

1.  There  is  no  evidence  of  a  contract  between  complainant  and 
the  Rock  Island  road,  but  the  complainant  appears  to  have  re- 
ceived an  order,  either  in  writing  or  by  telephone,  for  the  deliv- 
ery of  sand,  the  amount  of  which  cannot  be  determined.  In 
the  petition  the  complainant  stated  that  it  was  "from  100,000 
to  300,000  yards,"  and  in  hia  testimony  claims  it  "was  to  have 
been  from  60  to  200,000  yards."  "Wliether  it  was  for  either  of 
those  amounts,  or  only  for  that  shown  to  have  been  actuallydeliv- 
ered,  we  are  not  prepared  to  say.  The  Eock  Island  roadsenttwo 
trains  to  Dock  Siding  to  be  loaded  with  sand  and  transported 
over  defendant's  tracks  to  South  Chicago.  The  evidence  shows, 
however,  ihat  they  were  sent  to  Dock  Siding  without  any  ar- 
rangement -n-ith  or  consent  of  the  officials  of  the  defendant  com- 
pany. In  explanation  of  this  complainant  states  that  he  was 
under  the  impression  that  the  Rock  Island  road  had  arranged 
with  defendant  for  the  track  service,  but  it  appears  that  it  was 
not  until  defendant's  officials  learned  that  the  trains  were  at 
Dock  Siding  and  had  given  orders  that  they  should  not  be 
SIsTERS.  Com.  92 
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iiioved^  that  cumplaiuaut  applied  for  rates  for  the  transporU- 
tiou  of  saud  in  the  Kock  Island  trains^  to  which  request  one  of 
defendant's  officials  replied  as  follows : 

"1  beg  to  acknowledge  receipt  of  your  favor  of  July  20th, 
making  application  for  trackage  arrangements  for  handling 
sand. 

*' Under  the  present  and  prospective  situation^  as  regards  our 
traffic  on  the  Chicago  Division,  we  could  not  be  justified  in 
making  the  arrangement  you  desire,  as  even  now  our  tracks 
b('tw('en  South  Chicago  and  Dock  Siding  are  so  crowded  that  it 
is  difficult  to  handle  the  business  we  are  now  doing  and  give 
pXMl  service." 

Subsequent  to  the  order  given  by  defendant's  otficials,  that 
the  two  trains  then  at  Dock  Siding  should  not  be  moved  until 
furtlier  orders,  an  arrangement  was  made  between  the  defend- 
ant and  the  Kock  Ishuid  road,  and  the  said  two  trains  were  al- 
lowed to  j)ass  ovvv  defendant's  tracks  to  those  of  the  Rock 
Island ;  and  the  latter  road,  and  not  the  complainant,  it  appears, 
l)aid  the  freight  tlieref(>r.  The  complainant  received  payment 
for  the  sand,  and  had  nothing  to  do  with  the  settlement  of 
freijrht  charges. 

"2.  '{'here  d<K's  not  app(»ar  to  have  l>een  any  contract  with  the 
Columbian  KxiM>sition,  as  allegeil  in  pi»tition,  nor  does  it  appear 
from  the  testimonv  of  th(»  onlv  witn(»ss  called  in  behalf  of  com- 
j)lainjint,  who  was  in  any  way  connected  with  said  Exposition, 
that  any  order  was  <riven  to  the  eom])lainant.     Contracts  were 
not  u\iu\r  with  \hr  Kxposition  officials  thnnigh  this  witness,  nor 
w(»n'  thcv  made  upon  his  reeomm(»ndation ;  he  simply  made  the 
•'preliminary  arraiip'inrnts."     In  speaking  of  the  complainant 
this  witness  said:     **Ile  calh^l  to  s«'e  me,  an<l  told  me  his  desire 
of  irrttinir  a  contract,  and  asked  nn*  if  I  <»ould  not  help  him,  and 
1  told  him  1  (»onld  not,  and  referred  him  to  Mr.  Campbell  for 
rates."     Th«»  testimony  leads  \is  to  Ix'lievo  that  the  complainant, 
in  anticipation  of  a  ])roposal  on  his  part  to  furnish  sand  to  the 
Kx|>osition  officials  at  said  Exposition  pronnds,  and  with,  possi- 
blv,  some  idea  <rf  their  recjuirements,  soucrht  to  obtain  from  the 
ilefendant    a    rate   lower  tlian  th<'  published  tariff  rate.     That 
I'omplainant  did  make  the  eflft^rt  to  secure  a  lower  rate  is  shown 
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bv  the  following  commHiiication  from  him  to  one  of  defendant's 
flfficiaU  under  date  August  18,  1892. 

"Pleaae  name  me  train  rate  on  Band-trains  of  25  to  30  cars, 
B.  &  O.  equipment,  So.  Oliicago  to  the  World's  Fair  grounds. 
I  I  can  pay  $3.00  per  car,  or  a&y  15  ets.  per  cubic  yard.  Will 
■want  t«'o  trains  a  day.  Krom  BO.OOO  to  100,000  yards  to  haul. 
Please  let  me  hear  from  you  as  soon  as  possible,"  The  defend- 
ant declined  to  name  any  other  than  the  regular  rate  plus  $2.50 
for  switching  to  the  World's  Fair  grounds. 

3.  It  apjtears  that  one  J.  B.  Brown,  a  competitor  o£  com- 
plainant, delivered  sand  from  his  pit  at  Dock  Siding  to  the  Rock 
Island  road  and  othera,  both  before  and  after  the  two  trains 
already  mentioned  were  loaded  at  complainant's  pit  at  the  same 
point;  the  sand  was  carried  in  his  own  equipment  over  the  de- 
fendant's tracks,  under  several  contracts  or  agreements  extend- 
ing over  a  period  from  about  April,  1890,  to  November  15, 
1S93,  wherein  the  defendant  agreed  to  move  said  Brown's 
trains  from  his  pits  at  Dock  Siding  to  Whitings,  to  the  jimction 
with  the  tracks  of  the  Illinois  Steel  Company,  South  Chicago, 
and  to  the  junction  with  the  Illinois  Central  Railroad  Company 
at  Parkside,  for  sums  varying  fivim  HO  cents  to  about  $1.20  per 
<ar,  in  each  case  without  charge  for  empty  cars  or  engines,  the 
maximum  net  weight  of  sand  per  car  not  to  exceed  60,000  lbs. 
per  car;  in  consideration  of  which  the  said  Brown  was  to  fur- 
nish and  maintain  in  good  order  and  without  charge  to  the  de- 
fendant his  Qwa  engines  and  cars,  pay  all  necessary  trainmen, 
conductors,  and  telegraph  operators,  assume  all  liability  for 
damage  to  his  own  engines  and  cars,  and  release  the  defendant 
from  all  claims  for  injuries  to  his  employees,  whether  arising 
from  negligence  of  his  own  servants  or  otherwise. 

The  said  Brown  supplied  the  Columbian  Kxposition  Com- 
pany with  sand  from  his  pits  at  Dock  Siding  at  about  the  same 
time  that  complainant  sought  to  secure  from  the  defendant  a 
rate  lower  than  the  published  rate  from  the  same  point  of  ship- 
ment to  the  same  point  of  destination,  used  his  own  cars  and 
^equipment,  and  shipped  under  his  contract  rate  to  South  Chi- 
cago, and  paid  the  same  switching  charge,  namely,  $2.50,  that 
the  defendant  quoted  the  complainant  in  the  letter  previously 
«ited.     It  is  claimed  bv  both  the  defendant  and  said  Brown, 
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that  the  latter's  shipments  were  restricted  to  filling  sand  used 
for  filling  purposes  in  raih*oad  work,  or,  in  the  words  of  the  said 
Brown,  he  *Svas  not  to  do  anything  with  reference  to  sand  that 
would  come  under  the  head   of   merchant  or  commercial  sand 
business."     In  this  connection    one    of    defendant's  witnesses 
stated  that  "on  comuicrcial  sand  the  rates  to  Brown  were  regu- 
lar taritr  rates,  and  when  he  shipped  commercial  sand  bills  were 
rendered  at  regular  tariff  rates  and  collected  from  him."  There 
is  no   mention   of  this  in  the  contract,  nor  does  the  testimonv 
(rlearly  show  wherein  Brown  was  prevented  from  selling  to  some 
of   the    same    parties  that  complainant  sold  to,  although  it  is 
stated  by  Brown  that,  before  he  could  comply  with  complain- 
ant's request  to  sell  him  some  of  his  sand,  he  was  obliged  to  ask 
consent  of  the  defendant,  which  request  was  granted.     As  to 
the  ])rice  paid  Brown  for  the  sand,  the  complainant  said  "that 
is  what  1  i)ai(l  Mr.  Brown  for  it, — 30  cents, — and  my  freight 
W()\ild  have  lH?on  32  cents  a  yard  if  I  had  shipped  it  by  the  B. 
&  O.  tariff  alone.-'     This  mere  statement  by  the  complainant. 
that  he  would  have  paid  32  if  he  had  shipped  the  sand,  cannot 
Ik)  accepted  as  a  fact,  as  it  d(K»s  not  appear  by  what  calculation 
lie  reached  that  conclusion. 

The  com])hunant  states  that  he  a])pli(*d  in  person  and  several 
times  by  letter  to  <lefendant's  otlicials  for  the  privilege  of  ship- 
pini^  und(»r  the  same  terms  as  tlios<»  granted  to  said  Brown,  but 
s\ieh  application  cither  in  person  or  by  letter  is  denied  by  de- 
frndaut.  Several  letters  from  tb(»  complainant  addressed  to 
defen<laiit's  otfieials  nskinir  for  rates  were  filed  in  the  case,  but 
in  none  <»f  tbem  is  tben*  anv  reference  to  Brown's  contract.  A 
proposition  aloiiir  that  line  appears  in  a  hotter  under  date  of 
Mareh  L'3,  1M>:.,  as  follows: 

**  Please  name  uie  a  rate,  your  comj)anv  to  furnish  engines 
and  erews  to  haul  train  loads  of  sand,  two  (2)  trains  a  day  of 
.'^0  to  35  cars  eaeli,  from  my  i)it  at  Dock  Riding,  and  deliver 
them  to  tbe  Belt  Bail  way  Company  at  South  Chicago.  All  cars 
to  1m»  furnislied  by  party  shipj)ing  sand.  Quantity  to  be 
shij>])ed  will  In-  1,000  to  1,.500  cars  or  250,000  yards.  Now  if 
vour  companv  wants  this  haul,  all  vou  have  to  do  is  to  name  a 
rate  to  meet  a  rate  alreadv  made  bv  two  other  roads.     Please 


c-astij:  v.  baltihoke  i  o.  k.  co. 


I  «oiisider  tbis  and  let  rae  hear  froi 


t  your  earliest  conven- 


To  this,  one  of  the  def entlant's  officials  answered  as  follows : 
"I  beg  to  eay  that  we  are  not  prepared  to  go  into  tbis  business, 
Jind  cannot,  therefore,  make  any  proposition  or  quote  rates  dif- 
ferent from  what  are  shown  in  our  sand  tariffs." 

The  defendant  discontinued  its  arrangement  vdth.  Brown 
about  November  15,  1893.  and  the  date  of  the  letter  juat  quoted 
is  April  2,  1895,  at  which  time  it  does  not  appear  that  Brown 
or  any  other  person  was  shipping  at  less  than  the  regular  tariff 
rate,  whether  shipping  in  his  own  or  the  defendant's  cars. 

4.  The  testimony  as  to  complainant's  alleged  transaction 
with  the  Iroquois  Furnace  Company,  wherein  he  claims  to  have 
delivered  to  that  company  about  1,000  cars  of  sand,  on  which 
he  paid  the  defendant  a  rate  of  $4.00  per  car  of  40,000  lbs., 
■while  the  aforesaid  J.  E.  Brown  enjoyed  a  rate  of  80  cents  per 
car  of  60,000  lbs.  under  the  terms  of  a  contract  with  defendant, 
and  because  of  which  alleged  discrimination  complainant 
claime  damages  in  the  sum  of  twenty-five  hundred  dollars,  is 
void  of  anything  tangible  upon  which  to  find  any  substantial 
fact  or  to  base  any  order  for  reparation,  granting  that  a  discrim- 
ination were  shown.  Aa  to  the  rate,  complainant  says  in  the 
complaint  that  he  paid  "to  defendant  company  a  rate  of  $4.00 
per  car  of  40,000  poimds;"  at  the  hearing  he  said:  "In  1890 
and  1891  I  shipped  from  1,000  to  1,200  cars, — I  have  not  the 
exact  number, — on  the  tariff  rate.  I  had  an  understanding 
verbally  with  the  division  superintendent  that  he  would  draw 
those  cars  for  $4.00  a  car.  .  .  .  But  they  collected  a  tariff 
of  20  cents  a  ton  on  the  whole  shipment,  ...  an  average 
of  about  $3.00  per  car.  They  were  small  cars."  With  the  al- 
legation in  the  complaint  that  he  had  paid  a  rate  of  $4.00  per 
car  of  40,000  lbs.,  and  his  statement  in  the  testimony  that  he 
bad  paid  an  average  of  about  $3.00  per  car,  and  his  own  doubt 
Its  to  the  number  of  cars  so  shipped,  and  in  the  absence  of  any 
sort  of  record  testimony  as  to  the  numbers  and  weight  of  such 
ears  or  the  actual  rates  so  paid,  it  is  clearly  impossible  to  find 
the  amounts  which  he  has  imreasonably  been  charged,  or  which 
he  is  entitled  to  have  refunded  to  him,  if  anything. 

5.  The  testimony  tends  to  show  that  the  complainant  had  an 
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arrangement  with  or  order  of  some  sort  from  parties  filling  Erie 
Avenue,  to  furnish  sand  from  his  pits  at  Dock  Siding  and  de- 
liver the  same  at  South  Chicago,  and  entered  into  an  agreement 
with  the  Calumet  &  Blue  Island  Railway  Company  to  fumiah 
the  necessary  equipment  at  a  rate  of  $1.00  per  car,  which  rate 
the  defendant  charged  the  said  company  for  track  service.  With 
respect  to  this  transaction  one  of  defendant's  oiBcials  said:  *'We 
learned  in  some  way  that  he  (Castle)  could  obtain  the  use  of  an 
equipment  through  the  C^alumet  &  Blue  Island  Railroad  Com- 
pany, or  that  they  would  haul  his  sand  in  such  a  way  as  to  be  a 
benefit  to  him.  And  thereupon  we  made  an  arrangement  with 
the  (^aliimet  &  Blue  Island  Railroad  Company,  supposing  it 
was  for  the  Ix^notlt  of  (^astle,  which  was  like  the  arrangement 
with  Brown.''  The  said  (\ilumot  &  Blue  Island  Company  with- 
drew the  rate  before  complainant  had  filled  his  order  for  sand, 
and  at  this  point  complainant  says  he  "undertook  to  finish  it 
(the  order)  on  a  tariif  rate,"  but  was  unable  to  procure  cars 
from  the  def(  ndant,  although  he  **was  calculating  to  ship  on  the 
tarifT  rate;"  and  again,  that  '^Mr.  Getz,  train  despatcher  at 
South  Chicago  of  the  Baltimore  &-  Ohio,  said  ho  had  word  from 
Mr.  (^nnj)l)ell  not  to  fiirnish  me  with  any  cars  whatever,  and 
consecpirntly  1  did  n<»t  do  anything  more."  This  may  have 
l>een  the  case,  but  it  is  not  proved.  The  eoniplainant  did  not 
pro<hie(»  a  ('oj)y  of  bis  Irtter  ta  the  defendant  asking  for  cars  to 
finish  this  order,  and  from  a  letter  ]>urporting  to  ho  a  reply  to 
oiw  from  complainant  asking  for  ears  we  are  led  to  l>elieve  that 
the  complainant  must  bav<'  asked  for  the  l(»ase  of  the  cars  and 
for  a  rate  |nw<'r  than  the  tariff  rate.  The  reply  reads  as  fol- 
lows: 

**I  have  VMiir  fav«»r  of  the  21th  inst.,  in  reference  to  lf»aso  of 
car>  \n  run  in  the  sand  tra<le  between  l)<M*k  Sitling  and  South 
Cbi<*ai:<».  We  can  promi>^e  to  furnisb  <'ars  for  the  san<l  trade 
only  when  we  have  tbeni  available  for  that  purpose,  and  I  am 
verv  certain  no  prnniises  have  Imm-ti  made  outside  of  this. 

"The  local  tariff  on  sand  bctwei'U  these  two  points  must  gov- 
ern in  all  ca^es,  and  we  can  only  agree  to  handle  this  traffic  by 
'•neb  nf  i.nr  trains  as  the  business  warrants. 

*"\Ve  will  at  all  limes  fnrni-b  all  of  our  ears  that  wo  can  spare 
for  this  service,  Init  if  any  foreign  ears  an*  leased  for  this  senr- 
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ice,  we  cannot  allow  mileage  on  tliem,  nor  make  any  reduction 
in  the  tariff  rate." 

It  appears  that  at  times  of  inactivity  in  the  coal  traiBc  the 
defendant  has  a  great  many  empty  gondolas  which  are  used  in 
the  sand  trade  until  such  time  as  they  are  again  required  for  the 
transportation  of  coal,  and  it  may  have  been  at  such  a  time  that 
the  conversation  above  referred  to  may  have  taken  place,  al- 
though the  llr.  Getz  referred  to  by  complainant  has  no  recollec- 
tion thereof. 

6.  A  company  under  the  temporary  name  of  the  South  Chi- 
cago Improvement  Company  had  an  arrangement  with  the 
Calumet  Teaming  Company  for  sand  for  filling  a  street  (the 
name  of  which  was  not  shown),  in  South  Chicago.  The  said 
Calumet  Teaming  Company  obtained  the  sand  from  complain- 
ant's pit  at  Dock  Siding  and  shipped  in  the  neighborhood  of 
1,400  cars  over  the  defendant's  Hue,  for  which  it  paid  the  de- 
fendant $4.00  per  car  under  a  tariff  reading  as  follows: 

"Interstate  Freight  Tariff,  taking  effect  March  19th,  1894, 
from  100th  Street,  Edgewoore,  Indiana,  Dock  Siding,  Millers, 
Whitings  and  Willow  Creek  to  points  named  below.  Sand  in 
carloads,  minimum  weight  40,000  lbs.,  for  filling  purposes 
only  to  South  Chicago,  Illinois,  25  cts.  To  71st,  73d  and  75th 
BtB.,  Elinols,  25  cents.     These  rates  are  per  ton." 

There  is  little  or  no  evidence  of  a  substantial  nature  showing 
that  the  Caliunet  Teaming  Company  shipped  anything  beyond 
the  minimum  weight  of  40,000  lbs.,  although  defendant's  divi- 
sion freight  agent  stated  that  "we  allowed  the  shippers  to  load 
to  the  capacity  of  the  ear,  and  constructively  made  the  rate  a  car 
rate  of  $4.0o'per  car  of  40,000  lbs.  at  20  cents  per  ton."  That 
the  defendant  discriminated  against  the  complainant,  and  held 
him  to  a  rate  of  20  cents  per  ton  for  any  additional  weight  over 
40,000,  is  not  shown  by  any  competent  evidence.  It  is  clear 
from  the  reading  of  the  tariff  that  the  complainant  was  justified 
in  construing  it  to  mean  that  any  excess  of  40,000  lbs.  would  be 
charged  for  at  a  rate  of  20  cts.  per  ton,  but  that  he  was  so 
charged,  or  that  the  defendant  allowed  the  Cahiract  Teaming 
Company  to  load  to  the  full  capacity  of  the  car,  and  denied  the 
same  privilege  to  the  complainant  or  another,  does  not  appear 
to  onr  satisfaction. 
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7.  The  testimony  as  to  the  alleged  discriminations  at  Willow 
Creek  or  McCools  fails  to  show  that  the  complainant  was 
charged  more,  or  his  competitors  less,  than  the  published  rate. 
Incidontally  there  arose  a  question  of  classification  of  sand  from 
the  different  pits.  The  absence  of  sufticient  testimony  as  to  the 
ijnality  of  sand  from  the  several  pits  renders  it  impossible  for 
as  to  form  any  judgment  upon  that  point. 

Conclusions. 

For  reasons  apparent  upon  their  face,  the  facts  do  not  war- 
rant an  award  for  reparation  in  any  of  the  cases  claimed  herein. 

The*  testimony  fails  to  support  the  charges  of  discriminations 
against  tlic  complainant  and  in  favor  of  either  the  Calumet  & 
Blue  Island  Company,  the  Calumet  Teaming  Company^  the 
Caliunet  Improvement  Comi)any,  the  Lake  Shore  Land  Com- 
l)any,  ar  any  shipiKT  or  shippers  at  either  Willow  Creek  or  3Ic- 
Cools,  as  alleged,  and  the  testimony  relative  to  the  alleged  dis- 
criminations in  favor  of  the  Iroqunis  Furnace  Company  is  of 
such  a  nature  that  anv  conchision  based  thereon  would  be  in- 
advisable. 

Tlie  <»nly  reniaining  point,  and  l>y  far  the  most  important  one 
raised  by  this  issu(»,  is  that  involved  in  the  alleged  discrimina- 
tions in  favnr  of  lirowii,  the  eoniplainant's  competitor  at  Dock 
SidiiiiT.  r>rown,  it  apjM'ars,  owned  and  at  times  leased  other 
rars  and  equipment,  j)aid  the  trainmen,  conductors,  and  neoes- 
sarv  t(*lrirraj)h  ojM»rators,  and  reliev(Ml  the  defendant  from  all 
liability  fmni  «Mtber  loss  <»r  damage  to  rolling  stock  or  injury  to 
enipl<»vrcs :  in  consi^leration  of  which  the  def(mdant  chargetl 
him  f«»r  track  servicf  only.  Tli*'  n»mplainant  owned  neither 
ear-  ?i«»r  iMpiipnicnt,  aiitl  whi*n  shipping  in  the  defendant^  cars 
wa>  'liargiMl  thr  ])\iblisli(Ml  rate.  In  nn<»  <*ase  he  was  named  a 
ratr  .")  rnits  Inwrr  than  the  tariff  rate,  pr<»vide<l  he  furnished  his 
own  <*iM>.  The  coinplainant  claims  that  the  defendant  denied 
hi^  rtMjnt^t  to  1m^  allowed  to  lease  cars  and  equipment  iuu\  ship 
on  tlic  same  terius  as  Brown.  The  testimony  uiM»n  this  very 
material  point  is  coiillicting,  and  there  is  n«)  menti<m  oi  such  a 
prop<>siti<»!i  in  tlie  corn»sj)ondence.  The  defemlant's  action 
with  reiTjird  to  the  two  lt<M*k  Island  trains,  in  the  alwcnce  of 
other  te-tiiiiony,  wouhl  givt»  ct>lor  t«i  the  c^omplainant's  charge, 
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but,  on  the  other  hand,  the  defendant  appears  to  have  shown 
a  disposition  to  aid  the  complainant  by  its  agreement  with  the 
Calumet  &  Blue  Island  Company,  which,  in  connection  with  an 
agreement  which  the  testimony  tends  to  show  existed  between 
the  Calumet  &  Blue  Island  Company  and  the  complainant,  gave 
to  the  latter  practically  what  he  claims  to  have  been  denied, 
namely,  the  privilege  of  leasing  cars  and  equipment  and  ship- 
ping on  the  same  terms  with  Brown.  Common  carriers  are 
bound  by  every  principle  of  justice  and  of  law  to  accord  equal 
rights  to  all  shippers  who  are  entitled  to  like  treatment,  both 
in  the  receiving  of  supplies  and  shipment  of  their  products; 
and  a  carrier  who  under  any  pretext  whatsoever  grants  to  one 
shipper  an  advantage  which  it  denies  another  violates  the  spirit 
and  thwarts  the  purpose  of  the  law. 

In  this  case,  however,  the  conflicting  testimony  upon  some 
points,  taken  in  connection  with  the  facts  shown  as  to  others, 
does  not,  in  our  opinion,  warrant  us  in  declaring  that  the  de- 
fendant discriminated  against  the  complainant  in  the  manner 
alleged,  and,  as  it  appears  that  the  defendant  in  withdrawing 
from  its  agreement  with  Brown  removed  the  means  by  which 
such  discriminations  as  alleged  were  possible,  the  complaint  is 
ordered  dismissed  without  prejudice. 


346  IXTKBHTATE  COMMEBCE  REPORTS. 


GEORGE  TILKSTOX   MILLING   COMPANY 
XOirniERX  PA(^IFIC  RAILWAY  COMPANY. 


CITY  OK  ST.  CLOri),  MIXX., 

V. 

XORTIIERX   PAC^IFIC   RAILWAY  COMPANY. 


Derided  yovemher  29,  1899. 


1.  Rail  Unen  bctwoon  St.  Paul  nnd  Duhith  are  part  of  lake  and  rail  roatat 

to  Now  York,  and  Ruch  lino?*,  ojioratiiig  iindor  through  rat«a  with  the 
lake  rarriors,  cannot  be  hennl  to  set  up  water  carriage  as  eompetitloB 
via  tlie  lakes,  in  excuse  of  tlie  rates  which  they  themselves  make  in 
furtherance  of  that  competition. 

2.  Competition  between  railways  does  not.  in  and  of  itself,  create  disatm- 

ilarity  in  'VircuniAtanceit  and  conditions."  but  it  is  a  factor  which  may 
and  perhaps  oiiprht  to  be  taken  into  aecount  in  cases  arising  undar 
the  fourth  section  of  the  statute.  The  question  is  largely  one  of  faei» 
and  is  in  each  particular  in<«tanc<'  whether,  in  view  of  all  the  facta 
surrounding  tliat  individual  instami'.  the  circumstances  and  conditkma 
are  >o  di*>>imihir  as  to  justify  thr  greater  charge  for  the  ahortar 
distance:  and  in  deciding  thi^  tjiic^tion  the  interests  of  all  parties,  the 
carrier  as  well  as  the  public.  muM  )n'  considere<l.  Citing  Interatate 
Commrnt  f 'o/;i;;ii.vmio;i  v.  Alabama  Midland  R.  Co,  108  U.  S.  144,  42 
L.   ed.   414,    IS   Sup.   Ct.  Kep.  45. 

3.  The  fact   tliat  one  (*<Mnpetin^  carrier  lias  the  long  line  does  not  creata  a 

disi^imilarity  in  <-ircumstances  and  conditions  which  justifies  it  in  dia* 
regard in^  the  rule  of  the  fourth  section,  while  competing  short  liiMi 
arc  Ifuund  by  that  rule.  To  permit  the  carrier  by  the  long  Una  to 
me<'t  lower  competitive  ratc^  at  a  more  distant  {Kunt  without  making 
a.<«  li>w  MWv^  tntm  iiit4>im<'ili:iie  otation>«,  while  it«  competitors  are 
obli<:iMl  ill  all  casc^  to  make  no  higher  charge  from  intermediata 
]H>int>  on  their  line**.  woiiM  place  tho^e  comiK'titors  at  the  mercy  of 
>ueli  Imig  line  carrier.  When  a  cai  rier  come**  into  the  field  of  competi- 
tinii.  whether  it  be  as  the  hm;:  line  or  a^*  the  <«hort  line,  it  conies  sub- 
jert  ti»  the  o.ime  limitation  a^  e\ery  nther  <-om|)«'titor. 

4.  'I'll  alliiw  one  earrier  to  meet  the  rate-  of  its  e(im|M'titor!«  until  it  ifi  found 

t>>  have  iluiic  ••<imething  iiimic  than  meet  >u<'h  rates  dtN's  not  consti- 
tiit4'  a  workable  basi^,  for  the  lau^c^  \vlii<'li  lead  to  rate  fiuct nations 
arc    so    intangible,    often  renting  upon   mere  suspicion,  that  any  at- 
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tempt  to  determine  in  an  Individuml    case    what    those    cbusm    were   I 
would  ordimtrilj'  be  futile;  und  to  enforce  such  a,  role  would  stiQit 
that  competition  which  the  Act  to  Regulate  Commerce  waa  intended  to 

3.  Lower  rates  are  in  effect  by  llio  defendant  and  other  lines  on  Bour  and 
other  traffic  from  St.  Paul,  Minneapolis,  Anoka,  Elk  Rirer,  Princeton 
and  MilacB,  Minn.,  than  from  St.  C4oud,  Minn.,  to  eastern  poinia; 
and  on  coal  and  other  westbound  freight  the  rates  from  eastern  pointa 
are  higher  to  St.  Ctoud  than  to  the  other  points  specified.  The  dis- 
parity in  rates  against  St.  Cloud  greatly  prejudices  that  eity,  millers, 
merchants  and  consumers  in  that  locality,  and  producers  of  grain  In 
the  seetion  surrounding  St,  Cloud  in  comparison  with  the  other  placet 
mentioned  and  competing  millers  and  dealers  therein.  The  defendant 
competes  over  a  long  line  with  throe  other  rail  lines  between  Oulubh 
and  other  Lake  Superior  pointa  and  St.  Paul  and  Minneapolis  for 
traffic  to  and  from  the  eii.^t,  and  St.  Cloud  is  an  intermediate  point 
on  its  line;  but  it  carries  only  an  insignificant  amount  of  such  com- 
petitive traffic.  In  entering  upon  such  competition  it  accepted  the 
rates  of  its  competitors,  but  being  engaged  in  the  traffic  it  is  able  to 
control  the  through  rate  equally  with  the  other  competing  lines,  and 
of  all  these  lines  only  the  defendant  makes  a  higher  charge  to  or  from 
any  intermediate  point.  Held,  upon  consideration  of  the  whole  sit- 
uation, that  defendant  carries  this  business  from  and  to  St.  Paul, 
Minneapolia,  Anoka  and  Elk  River  "under  substajitially  similar  cir-  , 
eumstances  and  conditions"  with  those  existing  in  case  of  business  to  i 
and  from  St.  Cloud,  and  that  the  higher  rates  to  and  from  St.  Cloud, 
the  intermediate   point,  are  in  violation  of  the  fourth  section.  I 

0,  Allowing  railway  competllion,  such  as  is  shown  in  this  case,  to  consti- 
tute an  e-ioeption  to  the  rule  of  the  fourth  section,  would  permit 
throughout  the  whole  country  the  making  of  higher  rates  to  or  from  in- 
termediate points,  thereby  disarranging  business  conditions  and  pro- 
ducing endless  discrimiDations  which  do  not  now  exist.  Such  applica- 
tion of  the  long  and  short  haul  clause  was  not  intended  by  the  Act, 
and  it  should  not  be  permitted  in  due  consideration  of  the  interests  of 
all  parties  concerned. 

T.  A  rate  can  seldom  be  considered  ''in  and  of  itself."  It  must  be  taken 
almost  invariably  in  relation  to  and  in  connection  with  other  rates, 
for  the  freight  rates  of  this  country,  t>oUi  upon  different  commodi- 
ties and  between  different  localities,  are  largely  interdependent,  and 
it  is  because  they  do  not  liear  a  proper  relation  to  one  another,  rather 
than  that  they  are  absolutely  either  too  low  or  too  high,  which  most 
often   gives   occasion   for  complaint. 

Geo.  W.  Slewart,  for  complainant  The  City  of  St.  Cloud. 
P.  E.  Lyon,  for  complainant  The  George  Tileston  Milling  Co. 
C.  W.  Bmin,  J.  11.  Mitchell.  Jr.,  and  L.  T.  Chamberlain  for 
defendant. 
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Kepokt  and  OriNioN  of  the  Commission. 
Pkout Y,  Com m issioner : 

The  above  two  cases  involve  the  same  general  qiiestion  and 
may  bo  disposed  of  together.  The  complaint  is  in  each  case  that 
the  defendant  by  cliarging  more  for  the  short  than  for  the  long 
haul  violates  the  first,  second,  third  and  fourth  sections  of  the 
Act  to  Ileguhito  ('onimerce. 

The  railroad  of  the  defendant  extends  from  Minneapolis  and 
St.  l^aiil  in  a  nortliwesterlv  and  northerlv  direction  to  Brainerd, 
Minn.,  thence  easterly  to  Duluth,  !Minn.,  and  Superior,  Wis., 
the  distance  from  St.  Paul  to  Dnlnth  being  241  miles.  St 
Cloud  is  upon  the  line  of  the  defendant,  70  miles  north  of  St. 
Paul.  The  defendant  engages  in  the  transportation  of  freight 
both  ways  l>otween  I)\iluth  and  St.  Paul,  through  St.  Cloud.  Its 
I'ates  from  St.  Paul  to  Duluth  are  1(»S8  than  those  from  St.  Cloud 
io  Duluth.  In  the  opj>osite  direeti<m  its  rates  from  Duluth  to 
St.  Paul  are  l(»ss  than  those  from  Duluth  to  St.  Cloud. 

TIk'  two  rat(»s  specifically  referred  to  in  the  testimony  are 
those  upon  tlour  from  St.  Paul  and  Minneapolis  east,  and  those 
u])<>u  coal  from  Duluth  and  Superior  west.  The  through  rate 
on  llo\ir  from  St.  Pa\il  tt»  "Xew  York  via  the  defendant's  line  to 
Duluth,  and  theiKM*  by  water  and  rail  to  "Xew  York,  was,  at  the 
time  of  tin*  hearing,  :21'.j  c(»nts  per  hundred  pounds.  The  de- 
t'eudaut  apj)iin'utly  j)ublished  no  through  rate  from  St.  Cloud 
to  Xi^w  York,  but  applied  to  such  shipuu»nts  its  local  rates  from 
St.  (Mond  to  Duluth  or  Superior,  in  combination  with  the 
throuirh  rate  from  those  cities  to  Xew  York.  The  local  rate 
from  St.  Cloud  was  12  cents,  and  the  through  rate  from  Dulnth 
ir,i ._.  iTuts,  nuiking  the  rate  from  St.  Cloud  to  New  York  28^^ 
i'C'uts.  Flour  from  St.  Paul  to  Xew  York  bv  the  defendant's 
liiir  passt's  through  St.  Cloud.  It  was  conceded  by  the  defend- 
ant that  its  division  of  the  through  flour  rate  from  St.  Paul 
yielded  it  about  .^».*]T5  cents  per  hundred  ]>oun<ls,  as  against  12 
<M'!it<  prr  hundred  j)ounds  when  the  transportation  was  from  St 

Cloud. 

Thr  rat(»s  on  eoal  from  Duluth  to  St.  Cloud  are,  soft  coal 
>>\JU)  per  ton,  hard  coal  $2.00  per  ton  ;  to  St.  Paul  $1.25  per  ton 
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for  hard  coal  and  75  cents  for  soft  coal.     The  transportation  in 
the  latter  case  is  through  St.  Cloud. 

There  are  three  lines  of  railroad,  besides  that  of  the  defend- 
ant, connecting  St.  Paul  and  Minneapolis  with  Diduth  and  Su- 
perior,— nauiely:  the  Chicago,  St,  Paul,  Minneapolis  &  Omaha, 
distance  179  miles;  the  St.  Paul  &  Uulutli,  160  miles;  the  Great 
Northern,  over  the  Eastern  Minnesota,  169  miles.  It  was  also 
said  that  the  Great  Northern  had  in  process  of  construction  a 
line  by  which  the  distance  would  be  somewhat  reduced.  Large 
quantities  of  freight  move  between  these  points,  and  these  three 
lines  are  active  competitors  for  this  traffic.  The  rail  lines  from 
St.  Paul  to  Duluth  in  connection  with  water  lines  upon  the 
Great  Lakes  furnish  a  means  of  communication  between  St. 
Paul  and  the  northwest  and  the  Atlantic  seaboard  and  the  east. 
Lines  of  railway  leading  south  from  St.  Paul  through  Chicago 
and  other  points  reach,  by  their  connections,  the  eastern  section 
of  the  country  as  well,  and  there  is  fierce  competition  between 
the  lines  leading  south  and  the  lines  leading  to  Duluth  and  Su-  i 
perior,  for  business  between  the  northwest  and  the  seaboard. 

In  the  making  of  their  rates  the  three  lines  above  mentioned 
between  St.  Paul  and  Duluth  observe  at  the  present  time  the  rule 
of  the  fourth  section;  that  is,  they  make  no  higher  rate  from  op 
to  the  intermediate  point  than  is  made  from  or  to  the  more  dis- 
tant point.  Anoka,  Elk  Eiver,  Princeton  and  Milaca  are  sit- 
uated upon  the  line  of  the  Great  Northern,  and  take  the  same 
rate  as  do  St.  Paul  and  llinneapolis.  The  line  of  the  defend- 
ant nins  through  Anoka  and  Elk  Kiver,  the  former  being  29 
and  the  latter  41  miles  from  St.  Paul,  and  the  rates  to  and  from 
these  points  hy  the  defendant's  line  are  the  same  as  those  to  and 
from  Minneapolis  and  St.  Paul. 

It  has  for  some  fifteen  years  been  physically  possible  to  trans- 
port freight  between  Duluth  and  St.  Paul  by  the  defendant's 
line  in  question;  but  in  point  of  fact  until  April,  1899,  the  de- 
fendant did  not  publish  a  tariff  by  that  route,  owing  apparently 
to  the  fact  that  it  was  much  more  circuitous  than  the  others  in 
use.  Durinp  certain  seasons  of  the  year  the  defendant  is  com- 
pelled to  haul  in  the  transaction  of  its  business  empty  cars  from 
Duluth  to  St.  Paul,  and  during  other  times  of  the  year  to  haul 
empty  ears  from  St  Paul  to  Dnluth.     Its  trafiic  manager  tes- 
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litiod  that  bis  attention  was  called  to  this  fact  by  the  tnanage- 
tnctit,  that  he  was  asked  to  proride,  if  possible,  some  freight  for 
these  empties,  and  that  for  this  purpose,  in  the  hope  thai  eomt 
traliic  might  be  obtained,  especially  Hour  from  Minnejipoliii 
to  the  east  aud  coal  from  Duluth  to  St.  Paul,  the  rat«s  iu  ques- 
liou  were  published.  In  the  publication  of  these  lariffs  the  de- 
fendant simply  met  iJiose  rates  which  were  already  in  force  by 
other  lines.  It  appears  that  the  other  lines  publish,  oitbor  by 
sonie  arrangement  among  themselves,  or  through  some  more 
comprehensii'G  association,  common  tarijfs ;  for  some  reason  they 
declined  to  publish  tlie  rates  of  the  defendant  npon  these  tariSft. 
and  the  defendant  was  compelled  to  ami  did  print  its  own  rate 
sheets.  Kates  to  and  from  St.  Cloud  were,  previous  to  the  pub- 
lication of  this  turilf,  tlie  same  that  they  were  afterwards;  nor 
were  the  rates  at  any  of  the  points  mentionod  in  any  way 
changed  by  the  putting  in  of  the  defendant's  schedule.  Whether 
ratta  between  St.  Paul  and  Duluth,  and  at  other  puinta  taking 
tliose  rates,  have  Iveen  iullueuued  or  affoeted  since  the  publica- 
tion of  this  schedule  by  the  fact  tliat  the  defendant  has  CDt«r«d 
the  tield  as  a  com{»titor,  we  cannot  detennine.  The  St.  Paul 
rat^  are  at  the  present  time  higher,  and  the  discrimination 
against  St.  Cloud  therefore  leas,  than  when  the  complaint  was 
filed. 

There  are  situated  at  or  near  St,  Cloud  ihri*  Ronring  mills 
licsides  tliat  of  the  complaining  company.  That  of  the  w»m- 
plainanf  has  a  capacity  of  1,000  barrels  per  day.  The  otliers 
arc  considerably  smaller.  The  wheat  which  is  ground  at  tbeae 
mills  is  partly  drawn  from  local  territory,  and  is  partly  brought 
in  from  more  distant  points.  The  milling-in-transit  privili^ 
is  available  there  u))on  the  pa\inent  uf  an  additional  3  eenta 
per  hundred  jwunda. 

About  one  half  of  the  flour  ground  at  the  mill  of  the  complain- 
ant company  is  exported.  It  was  said  that  the  profit  npon  this 
flour  was  often  not  more  than  from  1  to  ^  oenls  per  barnil.  It 
follows,  therefore,  that  this  mill  cannot  complete  with  Uinoo- 
apolis  and  other  |>oints  enjoying  the  same  rat«,  if  it*  flonr  coats 
the  same  price  at  the  mill.  Tl  does  not,  for  the  reason  that  the 
mills  at  St.  Cloud  pay  less  for  their  wheat  than  do  those  at  Min- 
neapolis.    It  was  said  in  testimony  that  the  price  at  St  Cloud 


GEO.  TU-ESTON  MILl..  CO.  V.  NOKTMKKN  P.  ] 


J51 


wait  usually  about  6  centB  per  busliel  below  the  Mitmeapolis 
price.  A  change  in  the  rate  on  flour  to  tbe  Atlantic  seaboard 
works  a  correspouding  eliange  in  the  price  which  mills  at  St. 
Cloud  can  pay  for  Icrcal  wheat.  Princeton  is  situated  some  25 
miles  east  of  St.  Cloud.  The  Princeton  miller  enjoys  the  same 
rate  as  does  Minneapolis,  and  he  can  and  does  pay  the  farmer 
for  hia  wheat  some  6  cents  a  bushel  more  than  the  miller  at  St. 
Cloud,  with  the  residt  that  intenncdiote  territory  between  St. 
■Cloud  and  Princeton  delivers  moat  of  its  wheat  at  Princeton 
rather  than  at  St.  Cloud. 

Considerable  testimony  was  introduced  in  behalf  of  the  city 
■of  St.  Cloud,  tending  to  show  that  these  freight  rates  were  much 
to  the  disadvantage  of  that  city  as  compared  with  Princeton,  Elk 
Kiver  and  points  in  the  vicinity  taking  the  Minneapolis  rate. 
This  is  of  necessity  true.  All  commodities  coming  by  rail  cost 
the  retail  merchant  more  at  St.  Cloud  than  at  Princeton  or  Elk 
River.  The  expense  of  living  is  somewhat  greater  in  that  city. 
The  difference  in  the  freight  rate  upon  heavy  articles  into  which 
the  rate  enters  as  an  important  factor  is  sufficient  to  divert  the 
business  to  Princeton  and  Elk  River  as  against  St.  Cloud.  We 
find,  as  a  fact  from  the  testimony,  that  business  is  ao  diverted, 
^nd  that  St.  Cloud,  owing  to  the  circumstance  that  it  pays  the 
higher  rate,  is  put  to  a  disadvantage  as  compared  with  Milaca, 
Princeton,  Anoka  and  Elk  River.  These  findings  refer  to  con- 
•ditions  existing  at  the  time  of  the  hearing. 

The  mill  of  the  complaining  company  is  situated  upon  the 
Great  Northern  Railroad,  and  can  only  be  reached  by  the  road 
of  the  defendant  by  the  payment  of  a  switching  charge  of  $5.00 
per  car.  The  flour  traffic  of  the  complainant  company,  which 
ia  rery  large,  seems  to  have  been  sent  entirely  over  the  Great 
Northern.  Only  two  cars  have  ever  been  tendered  the  defend- 
ant for  shipment  by  the  company  complainant,  and  these  were 
tendered  for  the  purpose  of  enabling  it  to  establish  its  case  in 
this  proceeding.  One  of  them  was  accepted  and  shipped  to  its 
eastern  destination.  The  other  was  declined.  The  freight 
depots  of  the  two  roads  are  about  equally  accessible  to  the  busi- 
ness portion  of  St.  Cloud,  although  that  of  the  defendant  is 
situated  across  the  river,  in  what  is  sometimes  known  as  East  St. 
Cloud. 
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No  claim  was  made  that  the  rates  to  and  from  St.  Cloud  were 
unreasonable  of  themselves,  unless  made  so  by  comparison  with 
the  lower  rates  to  and  from  the  more  distant  points. 

It  did  not  definitely  appear  what  amount  of  through  traffic 
between  St.  Paul  and  Duluth  had  been  carried  by  the  defendant 
under  its  present  tariif.  The  traffic  manager  of  that  company 
testified  that  in  the  month  of  July  7,223  carloads  of  flour  left 
Alinneapolis  for  the  east,  that  of  this  number  his  road  carried 
but  73,  and  that  in  no  month  between  the  putting  in  of  these 
rates  and  the  date  of  the  hearing  in  August  had  his  line  carried 
^  per  cent  of  the  total  out  of  Minneapolis.  No  statement  was 
made  as  to  traffic  in  the  opj)osite  direction,  but  it  fairly  appeared, 
from  all  that  was  said,  that  up  to  the  date  of  the  hearing  the 
amount  of  through  ])usiness  done  by  the  defendant  had  been  in- 
significant. 

The  statute  of  ilinnes(>ta  provides  that  no  greater  charge  shall 
be  nuide  for  the  short  than  for  the  long  haul,  in  the  same  direc- 
tion, the  loss  IxMug  iuelu(h'd  within  the  greater,  without  the 
permission  of  tlu*  Uailroad  Commission  of  that  State.  St.  Paul 
and  Duluth  are  In^th  situated  in  the  State  of  Minnesota,  and  the 
traiis|)ortati<»ii  between  those  points  is  therefore,  intrastate. 
When  the  dofendaut  first  determined  to  meet  the  rates  of  its 
eouipetitors  it  di<l  so  by  th(»  j)\iblieation  of  a  tariff  between  St 
Paul  and  Duluth,  in  which  the  rat(»  Ix^tween  those  points  was 
made  lower  than  the  rate  from  hn^al  intermediate  points.  Either 
before  the  putting  in  of  this  tariff  or  aftvr  it  had  lK»en  published 
tlH»  d(»fendant  applied  to  the  Railroad  and  Warehouse  Commis- 
sion of  Minnesota  for  leave  tf»  uiake  the  low(»r  rate  between  the 
more  di-^tant  ]M»ints,  and  this  ap])lieation  was  denied  hy  that 
hoard.  Thereupon  th<'  defendant  j)ublished  the  through  rates 
in  (iuesti<»n,  elaimini:  that  these,  being  int(»rstate,  were  beyond 
the  jurisdiction  of  the  Stat(»  <'oniniissi<>n. 

Coxn.rsioNs. 

Ts  the  action  of  the  def(»ndant  in  charging  more  to  and  from 
St.  Cloud,  an  intermediate  point,  than  is  charged  to  and  from 
St.  Paul,  a  more  distant  point,  in  violation  of  the  fourth  sec- 
tion?    The  defendant  affirms  that  it  is  not,  for  the  reason  that 
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tlie  transportation  is  not  conducted  "'under  substantially  similar 
circumstances  and  condition  a," 

The  only  fact  relied  upon  by  the  defendant  to  make  out  a 
difjsinularity  of  circumstances  and  conditions  is  competition  be- 
tween the  four  lines  of  railway  connecting  Duluth  and  St.  Paul, 
of  which  the  defendant  is  one.  Water  competition  is  not  to  be 
considered,  for  the  reason  that,  while  such  competition  is  an  im- 
portant factor  in  determining thethrough rate betweenNew York 
and  St.  Paul,  of  which  the  rate  in  question  is  a  part,  the  rail  lines 
from  Duluth  to  St.  Paul  are  links  in  the  lake  and  rail  route, 
and  cannot,  therefore,  be  heard  to  set  up  water  competition  in 
excu8e  of  the  rate  which  they  themselves  make  in  furtherance 
of  that  competition. 

In  its  earliest  decisions  this  Commission  said  that  competition 
between  carriers  subject  to  the  Act  could  only  make  out  aubstan- 
lially  dissimilar  circumstances  and  conditions  in  rare  and  pecu- 
liar instances,  and,  afterwards,  that  such  competition  could  not 
be  shown  in  any  instance  for  that  purpose.  This  rule  was  ap- 
plied by  the  Commission  in  many  cases,  and  finally  came  before 
the  Supreme  Court  of  the  United  States  for  consideration  in 
Interstate  Commerce  Commission  v.  Alabama  Midland  if.  Co. 
168  U.  S.  144,  42  I.  ed.  414,  18  Sup.  Ct.  Rep.  45.  That  court  : 
declined  to  accept  the  construction  of  the  Commission  in  this 
respect,  and  held  that  competition  between  railways  subject  to 
the  Act  should  be  considered  in  determining  whether  the  circum- 
stances and  conditions  were  similar.  The  present  case  must,  of 
course,  be  disposed  of  in  accordance  with  that  interpretation  of 
the  Act,  and  not  in  accordance  with  the  views  previously  enter- 
tained and  applied  by  this  Commission. 

It  has  been  claimed  by  some,  in  reliance  upon  the  above  deci- 
sion, and  is  perhaps  the  contention  of  the  defendant  in  this  ' 
ease,  that  if  actual  bona  fide  railway  competition  is  shown,  that 
of  itself  creates  the  dissimilar  circumstances  and  conditions  nec- 
essary to  except  the  defendant  from  the  operation  of  the  rule 
of  the  fourth  section.  That  such  was  not  the  understanding  of 
thp  Supreme  Court  is  plainly  asserted  in  the  language  of  the 
opinion.  On  page  167,  X.  ed.  423,  Sup,  Ct.  Rep.  49,  it  is  said: 
"In  order  further  to  guard  against  any  misapprehension  of  the 
ecope  of  our  decision  it  may  be  well  to  observe  that  we  do  not 
S  Intebb.  Com.  23  i 
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hold  that  the  mere  fact  of  competition,  no  matter  what  its  chai^ 
acter  gr  extent,  necessarily  relieves  the  carrier  from  t\w  re- 
straints of  the  third  and  fourth  sections,  but  onlj  timt  tbece 
sections  are  not  so  stringent  and  imperative  aa  to  exclude  in. ill 
cases  the  matter  of  competition  from  consideration  in  determlti- 
ing  the  questions  of  'undue  or  imreasonable  preference  or  ad- 
vautago,'  or  what  are  'substantially  similar  circuiuatances  and 
conditions.'  The  competition  may  in  some  cases  be  such  as, 
liaving  due  regard  to  the  interests  of  the  public  and  of  the  cai^ 
rter.  ought  justly  to  have  effect  upon  the  rates,  and  in  such  caaes 
there  is  no  absolute  rule  which  prevents  Ihe  Commission  or  the 
courts  from  taking  that  matter  into  consideration." 

It  is  apparent  from  tlio  above  quotation  that  what  the  court 
held  was,  not  that  competition  between  railways  in  ajid  of  iteetf 
created  dissimilar  circumstances  and  conditions,  but  that  it  was 
one  factor  which  might  be,  and  perhaps  ought  to  bo,  taken  into 
account  in  determining  that  question.  The  question  is  i»tiU 
largely  one  of  fact,  and  is  in  each  particular  instance  whellior, 
in  view  of  all  the  facts  surroimding  that  individual  instanca, 
the  circumstances  and  conditions  are  so  dissimilar  as  to  jiislifT 
the  greater  charge  for  the  shorter  distance.  In  answering  this 
question  we  are  to  consider  the  interests  of  all  parties,  tlie  car- 
rier as  well  as  the  public. 

That  in  the  case  under  consideration  tliere  is  a  discrimiaation, 
«nd  8  most  grievous  discrimination,  owing  to  this  iisparitv  in 
rates,  cannot  bo  denied.  The  rate  on  flour  from  St.  Cloud  to 
market  is  7  cents  per  hundred  pounds  more  tJian  from  Minne- 
apolis, Princeton  or  Elk  River.  This  difference  in  the  rate  is 
often  two  or  three  times  the  profit  which  the  miller  makes  in  the 
grinding  of  his  flour.  A  considerable  part  of  the  wheat  which 
is  ground  at  the  mill  of  the  complainant  and  at  the  other  mills 
at  or  near  the  city  of  St.  Oloud  is  local  wheat.  As  a  result  of 
this  difference  in  rate  this  wheat  is  worth  some  (l  cent*  a  bushel 
less  at  St.  Cluud  than  at  Minneapolis  or  at  Princeton  or  Klk 
River.  This  must  mean  a  difference  of  fully  $1  per  acre  in  the 
net  product  of  land  in  the  vicinity  of  St.  Oloud,  as  compared 
with  similar  land  in  the  vicinity  of  Princeton  or  Elk  River ;  and 
this  difference  in  the  productive  value  of  the  soil  must  prodii 
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eubetantial  difference  in  the  value  of  the  land  itself,  and  in  the 
prosperity  of  the  owners  of  that  land,  if  long  continued. 

The  same  thing  is  true  in  a  less  degree  with  reference  to  what- 
ever St.  Cloud  eonauines.  Its  anthracite  coal  must  cost  75  cents 
per  ton,  and  its  bituminous  coal  85  cents  per  ton,  more  than  at 
St.  Paul.  The  testimony  shows  that  the  difference  in  freight 
rate  is  so  great  that  in  articles  of  hardware  of  the  coarser  kinds 
the  merchants  of  St.  Cloud  cannot  compete  with  those  of  Prince- 
ton and  Elk  River.  Whatever  goes  to  the  maintenance  of  life 
in  that  community,  where  the  freight  rate  enters  into  the  price, 
costs  the  consumer  more  than  in  these  nearby  communities.  It 
is  sometimes  difficult  to  point  out  the  direct  and  individual  hard- 
ship of  these  freight-rate  discriminations,  although  this  could  be 
done  in  the  case  under  consideration,  hut  their  eilect  is  none  the 
less  real :  they  are  a  perpetual  tax  upon  the  vitality  of  the  com- 
munity discriminate<l  against,  and  sooner  or  later  must  produce 
a  visible  result. 

The  defendant  earnestly  insists,  however,  that  while  this  dis- 
crimination may  exist,  it  is  in  no  sense  responsible  for  it;  that 
the  discrimination  was  equally  great  before  its  rates  between 
Duluth  and  St.  Paul  were  put  in,  and  that  the  putting  in  of  those 
rates  in  no  way  aggravated  that  discrimination.  It  urges, 
therefore,  that  inasmuch  as  these  rates  do  not  in  any  respect  in- 
jure the  complaining  company  or  the  community  of  St.  Cloud, 
while  they  do  to  some  extent  benefit  the  defendant,  tliey  ought 
not  to  be  declared  unlawful. 

There  is  great  force  in  this  contention  of  the  defendant- 
Having  reference  only  tx)  the  moment  when  these  rates  were 
first  published,  its  claim  that  the  complainants  were  in  no  way 
prejudiced  is  probably  a  valid  one.  The  rates  from  Minneapo- 
lis, Anoka,  Elk  Kiver  and  Princeton  were  the  same  before  as 
after.  The  local  rates  from  St.  Cloud  to  Duluth  were  the  same. 
The  mere  act  of  the  defendant  in  publishing  its  lower  rates  be- 
tween the  more  distant  points  did  not,  therefore,  produce  or  ag- 
gravate the  discrimination  with  which  the  complainant  is  find- 
ing fault.  But  this  question  cannot  be  disposed  of  as  of  the 
instant  when  these  rates  were  inaugurated.  The  condition 
which  we  are  examining  is  a  continuing  one.  By  the  putting 
in  of  those  rates  the  defendant  became  a  competitor  for  this 
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trattic  Ix^tween  Dulutli  and  St.  Paul,  and  from  that  monient  be- 
came a  factor  in  the  determination  of  that  through  rate.  Just 
what  effect  the  defendant  may  have  produced  in  the  past  upon 
those  rates,  to  just  what  extent  it  may  in  the  future  influence 
thos(»  rates,  is  a  thinir  which  can  never  ho  exactlv  detenninod. 

The  defendant  has  the  long  lin(»,  and  suggests  that  this*  fact 
creates  a  dissimilaritv  in  circumstances  and  conditions  which 
justifies  it  in  disregarding  the  rule  of  the  fourth  section,  while 
rhe  short  lines  are  lx)und  bv  that  rule.  To  this  we  cannot  assent. 
Without  deciding  that  eases  may  not  arise  in  which  difference  in 
distance  nniy  justify  the  higher  intermediate  rate,  we  are  of  the 
opinitm  that  such  (»ffect  cannot  be  given  to  that  circumstanoe  in 
the  present  case.  To  permit  this  defendant  to  meet  competition 
at  tlie  more  distant  point  without  the  sacrifice  of  its  intennediate 
rates,  ^^hile  its  comp<'titoi*s  w(»rc  obliged  in  all  cases  to  reduce 
their  intermediate  rates,  would  place  those  competitors  at  the 
mercy  of  this  defendant.  It  carriers  but  little  of  this  through 
tratlic.  A  reduction  in  the  through  rate  has  small  effect  upon 
its  rcvcnuc>,  whih?  it  may  bankrupt  its  rivals.  If,  however,  a 
redncti<>n  of  the  throuixh  rate  bv  the  defendant  carried  with  it 
a  (»orresp<»nding  reduction  of  the  intermediate  rate  the  result  to 
the  defeii<btnt  would  hv  too  s(>rious  to  permit  of  unreasonable 
a(*ti<»n. 

The  <lefendant  ur^es  that  it  <lo<*s  not  ask  to  n»duet»  the  through 
rate;  it  simplv  asks  to  meet  the  rat(»  already  in  effect.  Since 
mere  ditTeren<'e  in  the  length  of  the  (h»fendant's  line  doos  not 
<*reate  substantial  dissimilarity,  we  may  assume,  for  the  present 
discussion,  that  its  line  is  im  longer  than  that  of  its  competitors. 
The  ease  staiuls  a>  it  wnubl  if  this  defendant  had  on  the  first 
day  ii{  April  coni|)letrd  and  opened  for  business  for  the  first  time 
the  >liorte>t  line  In'tween  St.  Paul  and  Duluth.  It  finds  these 
rates  in  elTert.  It  has  ha<l  no  voie(»  in  the  making  of  them.  It 
in<ist-i  that  th<*v  are  unreasunablv  b»w,  an<l  it  asks  to  be  allowed 
In  <iniply  uieet  tlnKi«  rates  without  reference  to  its  intermediate 
territory.  In  what  essential  respect  would  that  ease  differ  from 
the  position  ,.f  the  <lefendant  which  is  now  under  (H>nsi deration  I 
Wr  repeat  what  lia^  Immmi  already  atllrmed ;  this  question  cannot 
be  <lrterniin«'<l  jis  of  any  particular  moment,  but  must  he  con- 
sidered as  a  continuinir  <*on(lition.     When  this  defendant  ooroes 
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into  this  field  o£  competition,  whether  it  be  as  the  long  line  or  as 
the  short  line,  it  comes  subject  to  the  same  limitation  as  every 
other  competitor. 

CounBol  for  the  defendant  in  his  argument  puts  the  two 
propositions  together,  namely  the  length  of  line  and  the  mere 
meeting  of  the  rate,  as  though  the  long  line  might  simply  meet 
the  rate  of  its  competitor  while  the  short  line  could  not  do  so. 
This  involves  a  further  suggestion  that  the  long  line  has  not  the 
same  voice  in  the  determination  of  the  rate  as  the  short  line. 
Such  is  not  our  observation  as  applied  to  circumstances  like  the 
present.  Upon  the  contrary,  the  long  line  is  much  more  likely 
to  become  a  disturbing  factor  in  rate  situations  than  the  short 
line.  It  is  the  circuitous  route,  in  its  struggle  for  business, 
which  is  most  apt  to  reduce  the  published  rate  or  to  secretly  de- 
part from  the  open  rate,  thereby  forcing  reductions  by  the  short 
line  in  its  open  tariffs.  This  defendant  has  been  carrying  73 
carloads  of  flour  between  these  points,  as  against  more  than 
1,000  per  month  by  each  of  its  competitors.  It  will  hardly  rest 
permanently  satisfied  with  that  division  of  traffic.  If  its  pres- 
ent traffic  manager  is  disposed  to  do  so,  he  is  quite  likely  to  be 
succeeded  by  some  one  who  will  not.  It  is  not  intended  to  sug- 
gest that  the  defendant  will  violate  the  law  to  obtain  more  of 
this  freight,  but  all  experience  shows  that  in  this  competitive 
contest  the  presence  and  active  participation  of  the  long  line  ex- 
ercises as  potent  an  influence  over  the  rate,  in  one  way  and  an- 
other, as  does  the  short  line. 

It  has  been  said  that  each  case  depends  upon  its  own  circum- 
stances. Wliy.  it  may  lie  inquired,  if  this  is  so,  should  it  not  be 
determined  in  each  case,  aa  a  controlling  circumstance,  which 
carrier  is  responsible  for  the  low  rate,  those  carriers  which  are 
not  being  permitted  to  meet  such  rate  without  reference  to  their 
intermediate  territory.  Why  should  not  the  defendant  in  this 
case  be  allowed  to  meet  the  rate  of  its  competitors  untrammeled 
by  the  fourth  section  until  it  is  found  as  a  fact  that  the  defend- 
ant has  done  something  more  than  merely  meet  these  rates  ? 

The  practical  answer  to  this  would  be  that  no  such  basis  is 
a  workable  one.  It  cannot  be  satisfactorily  detennined,  in  the 
great  majority  of  instances,  which  one  of  several  competitors  is 
responsible  for  a  given  reduction  or  a  given  advance  in  rates, 
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The  causes  which  lead  to  rate  fluctuations  are  so  intangible, 
often  resting  upon  a  suspicion  more  or  less  well  founded,  that 
any  attempt  to  say  in  an  individual  case  what  those  causes  were 
would  ordinarily  be  futile.  We  have  often  bad  occasion  to 
examine  this  question,  but  in  no  one  instance  within  our  present 
recollection  has  it  ever  satisfactorily  appeared  which  carrier 
actually  determined  the  competitive  rate. 

It  is  equally  clear  that  the  statute  never  contemplated  any 
such  basis.  To  enforce  such  a  rule  would  effectuallv  stifle  that 
competition  which  the  Act  to  llegulate  Commerce  took  pains  to 
secure.  If  a  carrier  could  only  reduce  its  rates  to  a  competitive 
point  at  the  expense  of  its  intermediate  territory,  while  the  com- 
petitors of  that  carrier  miirht  meet  the  reduction  without  cor- 
respondiuir  reductions  at  intermediate  jx)ints,  no  carrier  would 
ever  openly  reduce  such  rates. 

There  would  1m»  more  reason  in  the  claim  that  flafrrant  or  out- 
rng(M)us  conduct  of  a  competitor  might  create  the  neo€*8sary 
disparity,  and  possibly  under  the  rub*  laid  down  by  the  Supreme 
Court  instances  of  that  nature  might  arise.  This  Commission 
hcM  in  lir  Chiraffo,  Sf.  1\  d-  A'.  (\  11.  Co.  2  I.  C.  C.  Rep,  231, 
2  Inters.  Com.  Rej).  1**7,  that  ihe  nuTc  unn^asonable  reductimi 
of  a  conipctitivr  nite  at  the  nmre  distant  i^iint  would  not  have 
this  effect.  However  this  may  Iw,  it  is  enough  to  say  that  in  the 
ciiso  nn<ler  consideration  there  is  no  element  of  that  sort.  Th€'ie 
four  lines  .ire  all  fairly  competing  for  this  traffic.  Xo  one  has 
1m 'en  guilty  of  any  iniprojuT  conduct  in  the  establishment  of  the 
rat(»  or  in  its  methods  of  obtaining  business. 

It  sliouM  1m'  carefully  noted  that  th(»n»  are  no  special  circum- 
stances ar  con#  lit  ions  in  vol  veil  in  this  case.  St.  Cloud  is  no  far- 
ther from  Dnlnth  bv  the  line  of  the  defendant  than  is  St.  Paul 
by  the  more  direct  line<.  The  traffic  from  St.  Cloud  and  St. 
Paul  is  of  the  same  character.  Then*  is  nothing  peculiar  in  the 
movement  of  that  tral!i<'.  The  attitude*  of  the  different  competi- 
tors of  the  d<'fendani,  «»r  of  all  thoM'  competitors  taken  together, 
i<,  St)  far  as  appears.  |>erfecily  fair.  Xo  reason  can  be  assigned 
for  |)ermittini:  tlii<  defendant  to  <li>re«:ard  the  fourth  section  in 
th<'  han«llini:  t»f  tlii>  com|irtitive  traffic  whi<'h  is  not  equally  ap- 
plicahle  to  each  <if  its  cfimpeiitors.  If  the  f<Mirth  section  may 
I)e  disregarded  in  case  of  this  railway  (HimiM*tition,  it  is  diflSctilt 


to  imagine  a  competitive  condition  in  which  it  might  not  be 
equally  disregarded. 

The  defendant  suggests  that,  if  the  other  competing  lines  be- 
tween St.  Paul  and  Duluth  were  to  imitate  its  course  by  making 
the  higher  rate  to  and  from  the  intermediate  point,  the  discrim- 
ination against  St.  Cloud  would  thereby  be  removed,  for  the 
reason  tliat  Princeton,  Anoka  and  Elk  River,  which  now  enjoy 
lower  rates,  would  then  lie  given  subatantially  the  same  rate 
which  St.  Cloud  now  has.  That  might  in  point  of  fact  remove  the 
discrimination  as  to  St,  Cloud  considered  in  reference  to  these 
ihrec  stations,  but  would  it  not  create  a  discrimination  against 
those  stations  in  favor  of  more  favored  localities  ?  Such  a  re- 
duction of  rates  would  reduce  the  price  of  wheat  at  Princeton 
0  cents  a  bushel,  and  would  correspondingly  reduce  the  value  of 
land  tributary  to  Princeton.  The  same  would  he  true  of  all  in- 
termediate territory  between  Minneapolis  and  Duluth.  Wheat 
InndB  in  the  vicinity  of  Minneapolis,  or  even  farther  west  than 
that  city,  would  be  worth  more  than  those  through  which  the 
products  of  these  lands  must  pass  upon  their  way  to  market. 

The  fact  that  whatever  rule  is  applied  to  tliis  defendant  must 
be  applied  to  its  competitors  has  undoubtedly  influenced  ua 
largely  in  the  determination  of  this  question.  The  three  shorter 
lines  now  observe  the  rule  of  the  fourth  section,  but  they  cannot 
be  required  or  expected  to  do  so  if  this  defendant  ia  permitted 
to  disregard  it.  To  allow  all  these  lines  to  adopt  the  course  now 
pursued  by  this  defendant  would  be  to  create  discrimination  not 
now  existing  against  all  intermediate  territory  between  St. 
Paul  and  Duluth.  It  would  be  to  remove  the  main  protection 
against  exorbitant  and  discriminating  interstate  rates  which 
that  territory  now  has. 

This  defendant  carries  an  insignificant  amount  of  through 
business,  and  must  derive  therefrom  an  insignificant  benefit. 
In  order  to  obtain  this  benefit  it  introduces  a  practice  which  may 
demoralize  the  rate  situation  in  that  whole  territory.  We  do 
not  think,  having  due  regard  to  its  interest,  as  well  as  the  inter- 
est of  the  public,  that  this  ought  to  be  permitted. 

The  other  competing  lines,  aside  from  this  defendant,  observe 
the  rule  of  the  fourth  section.  When,  therefore,  the  through 
rate  is  reduced,  this  operates  to  reduce  the  rate  at  points  like 
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Princeton,  Anoka  and  Elk  Jtiver,  which  are  in  competition  with 
St.  Cloud.  To  the  extent,  therefore,  that  this  defendant  is  di- 
rectly or  indirectly  responsihle  for  the  througli  rate,  it  is  respon- 
sible for  the  discrimination  against  St.  Cloud.  The  defendant 
by  becoming  a  competitor  for  this  through  traffic  has  put  itself 
in  a  position  wliere  it  may  control,  and  must,  under  ordinary 
circumstances,  be  held  to  control,  the  through  rate  equally  with 
other  competing  lines.  This  l)eing  so,  it  must  obser\'e,  in  the 
carryiui;  of  this  competitive  traific,  the  rule  of  the  fourth  section 
with  reference  to  its  intermediate  stations,  as  do  its  rivals. 

Ir  is  not  intended  to  lay  down  the  rule  here  that  in  no  case 
does  railwiiy  competition  justify  the  charging  of  more  for  the 
short  than  for  the  long  haul.  Tn  Sarannak  Freight  Bureau  v. 
Charli'dou  d-  .^\  R,  Co.  7  I.  C.  C.  Kep.  458,  we  held  that  the 
fourth  section  did  not  apply.  Tn  that  case  the  rate  by  the  short 
line  was  tixed  by  the  Railroad  (.\)mmi8sion  of  Georgia,  and  nei- 
ther coT)i])any  had  anything  to  do  with  the  making  of  that  rate; 
wov  did  it  appear  that  intermediate  localities  upon  the  long  line 
werr  in  any  way  prejudiced  by  th(»  lower  rate  to  the  more  distant 
point.  Under  these  circumstances  we  hebl  that  the  fourth  see- 
tio]i  <lid  not  ap])ly.  It  was  intimated  in  that  case  that  the  oon- 
elusion  miirlit  have  In'en  different  if  prejudice  to  the  interme- 
diate point  had  appeared. 

In  Diilln.^  Frrifjhl  Ihmuu  v.  Texas  d-  P.  B.  Co.  8  I.  C.  C. 
!?(•}>.  *>.*),  another  ease  was  pr(»sented  which  was  hold  not  to  be 
within  the  rule  «>f  tin*  fourth  section.  There  the  traffic  in  ques- 
tion wa>  from  >»'ew  Orleans  to  Kansas  City.  The  great  bulk 
of  \\i\<  trntlic  went  up  the  east  bank  of  the  Mississippi  River,  or 
up  the  river  itself,  and  so  to  Kansas  City.  The  defendant's 
iiii«-  f»|)rrate<l  tbrouirh  the  Stnte  of  Texas,  and  some  of  them 
tbniiiirli  the  citv  of  Dallas,  whieli  is  jdM»ut  half  wav  between 
New  ()rle:in-  and  Knnsas  City.  It  did  not  appear  that  Dallas 
was  in  Jiiiy  w:iy  prejudiced  or  injured  by  the  lower  rate  to  Kan- 
sjis  ('ity,  there  Inking  no  eonip(>tition  Ix'tween  those  two  points. 
and  under  tliese  cireumstanees  it  was  said  that  thogn»ator  charge 
iniiilit  lie  made  to  Dallas. 

In  l»otli  tliosi*  eases  no  ])rejudiee  against  the  intermediate 
point  was  shown.  In  this  ease  such  jm^judice  does  appear. 
Upon  a  view  of  the  whole  situaticm,  it  is  our  conclusion  that  the 
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defendant  carries  this  business  from  and  to  St.  Paul,  Minneapo- 
lis, Anoka  and  Elk  lliver  "under  substantially  similar  circum- 
stances and  conditions"  as  exist  ia  case  of  business  to  and  from 
St.  Cloud,  and  that  the  higher  rates  to  St.  Cloud  are  in  violation 
of  the  fourth  aectiou. 

It  is  said  that  the  rate  from  St.  Cloud  is  reasonable  in  and  of 
itself.  A  rate  can  seldom  be  considered  "in  and  of  itself."  It 
mn^t  be  taken  almost  invariably  in  relation  to  and  in  connection 
with  other  rates.  The  freight  rates  of  this  country,  both  upon 
■different  commodities  and  between  different  localities,  are  large- 
ly inter-dependont,  and  it  is  the  fact  that  they  do  not  bear  a 
proper  relation  to  one  another,  rather  than  the  fact  that  they  are 
absolutely  either  too  low  or  too  high,  which  most  often  gives  occa- 
sion for  complaint,  and  which  is  the  ground  of  com- 
plaint here.  A  rate  of  12  cents  per  hundred  pounds 
on  flour  from  St.  Cloud  to  Duluth  may  be  reasonable 
when  compared  with  a  similar  rate  from  Minneapolis.  When 
compared  with  a  rate  of  5^/^  cents  from  the  latter  place, 
it  is  certainly  prima  facie  grossly  unreasonable.  Minneapolis 
and  St.  Cloud  are  competitors  in  the  milling  business,  and  when 
this  defendant  charges  the  St.  Cloud  miller  12  cents  per  hun- 
dred pounds  for  transporting  his  flour  from  St.  Cloud  to  Duluth, 
while  it  charges  the  Minneapolis  miller  but  5V1;  cents  for  iden- 
tically the  same  service  plus  an  additional  haul  of  60  miles,  it  is 
guilty  of  a  discrimination  against  the  St.  Cloud  shipper,  which 
is  not  justified  by  the  circumstances  of  this  ease. 

It  should  be  noticed,  moreover,  that  there  is  nothing  in  the 
record  to  show  that  the  rate  of  211/2  cents  on  flour  from  St.  Paul 
to  New  York  is  an  unreasonably  low  one,  or  that  a  similar  rate 
applied  to  St.  C'loud  would  be  imreasonably  low.  It  is  certain- 
ly astonishing  that  so  great  a  service  can  be  rendered  for  so  small 
a  sum,  hut,  in  comparison  with  similar  rates  at  the  same  time 
prevailing  in  other  parts  of  the  country,  this  one  can  hardly  be 
clasaed  as  extraordinary.  The  defendant  compares  its  rates 
from  St.  Cloud  to  Ilulnth  and  Superior  with  the  distance  tariffs 
of  various  States  and  of  various  railroad  companies,  and  asserts 
from  this  comparison  that  they  are  unduly  low;  but  this  is  hard- 
ly the  proper  standard  by  which  to  estimate  the  rates  of  the  de- 
fendant in  question.     The  distance  tariffs  referred  to  are  strict- 
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ly  local  tariffs.  This  rate  under  consideration  is  in  effect  a  divi- 
sion of  the  through  rate  from  St.  Cloud  to  Kew  York,  for  this 
defendant  cannot  treat  traliic  from  St.  Paul  to  New  York  as 
through,  and  that  from  St.  Cloud  to  New  York  as  local.  Cinciw- 
nati,  N.  0.  rf-  T.  P.  It.  Co.  v.  Interstate  Commerce  Commission, 
1G2  U.  S.  184,  40  L.  cd.  935,  5  Inters.  Com.  Rep.  391,  16  Sup. 
iX  Rep.  700.  While  12  cents  may  be  an  extravagantly  low 
local  rate  as  applied  to  the  distance  and  traffic  in  question,  it  is, 
when  considered  as  a  charge  for  a  haul  of  160  miles  out  of  a  total 
through  haul  of  1,500  miles,  an  extravagantly  high  rate.  We 
do  not  express,  however,  any  opinion  upon  the  reasonableness  of 
the  tlirough  rate  or  the  propriety  of  the  division  which  the  de- 
fendant receives,  since  tlie  latter  question  especially  must  de- 
pend upon  conditions  of  which  no  information  is  afforded  by  the 
testimony. 

It  has  lH»en  urged  tliat  the  consequence  of  the  conclusion  at 
which  we  have  arrived  must  l>e  to  compel  the  Northern  Pacific 
Company  to  withdraw  from  this  through  business,  and  that  as  a 
result  that  company  will  lose  the  profit  which  might  accrue  from 
that  trarh'c,  without  any  l)enefit  whatever  to  St.  Cloud.  Should 
the  defendant  elect  to  comply  with  our  order  by  canceling  its 
through  tariffs  it  cannot  Im*  attirmed  that  the  <M>mmunity  of  St 
Cloud  has  derived  no  advantage  from  such  action.  The  injury 
to  that  eonununitv  lies  in  the  <liscrimination  between  it  and 
other  liK'alities.  That  discrimination  is  intensified  in  propor- 
tion as  the  St.  Paul  rat(»  is  forced  down  Mow  the  St.  Cloud  rate. 
As  alrea<ly  remarkcMl,  it  is  impossihh*  to  say  what  effect  the  com- 
petition <>f  the  Northern  Paeitie  Comi>any  might  produce  upon 
this  throuirh  rate,  and  th<»refon'  impossible  to  say  to  what  extent 
St.  Clond  is  or  is  not  lH»neiite<l  by  its  withdrawing  from  that 
eoinpetition. 

If  the  Northern  Taeitie  witlnlraws  from  this  business  it  will 
certainly  lose  a  certain  amount  of  tratlic*.  That  traffic  is  insig- 
nitieant,  however,  and  it  is  handled  under  such  conditions  that 
the  prolit  arising  from  it  must  Im'  mon*  insignificant  still. 
^Moreover,  this  tratHe  goes  to  a  shorter  line  which  can  handle  it 
at  les-;  exjM'iise.  Wasteful  e<iuiiM*tition  by  circuitous  routes  is  to 
the  tli>a»l vantage  of  railways  as  a  whoh*,  certainly  of  the  country 
as  a  whole,  for  ultimately  tlwTe  must  be  some  r(*lation  between 
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rates  and  tlie  actual  cost  of  transportation.  What  the  Northern 
Pacific  loses  here  by  the  application  of  the  long  and  short  haul 
rule  it  probably  gains  somewhere  else  through  the  general  ob- 
servance of  that  same  rule  by  other  carriers. 

Even  if  it  were  true  that  the  defendant  did  lose  without  cor- 
responding advantage  at  other  points,  that  would  be  no  control- 
ling reason  against  our  conclusion.  The  application  of  a  benefi- 
cent general  rule  often  works  a  certain  hardship  in  individual 
cases.  At  the  present  time  the  rule  of  the  fourth  section  is  ob- 
served except  in  certain  southern  territory  and  in  the  making  of 
trans-ccintinenta]  rates.  The  ajiplication  of  that  section  for 
which  the  defendant  contends  would  permit  throughout  the 
whole  coujitry  the  making  of  higher  rates  to  intermediate  points, 
thereby  disarranging  business  conditions  and  producing  endless 
discriminations  which  do  not  now  exist.  We  cannot  feel  that 
any  such  application  was  intended  by  the  Act,  nor  that  it  should 
be  permitted  in  due  consideration  of  the  interests  of  all  parties 
concerned. 

The  Tileston  Milling  Company  sought  by  its  complaint  dam- 
ages in  the  way  of  reparation.  No  evidence  was  introduced 
upon  the  trial  upon  this  branch  of  the  case,  and  we  do  not  under- 
stand that  this  claim  is  now  pressed.  That  company  has  never 
made  any  shipments  by  the  defendant  line.  So  far  as  the  testi- 
mony shows,  it  has  never  tendered  to  tliat  line  but  two  carloads 
of  flour  for  shipment,  and  those  seem  to  have  been  offered  for  the 
purposes  of  this  suit.  It  is  plain  that  the  object  of  that  com- 
pany in  seeking  to  force  a  reduction  in  rates  by  the  Northern 
Pacific  is  to  secure  a  corresponding  reduction  by  the  Great 
Northeni ,  over  which  its  shipments  are  almost  necessarily  made. 
This  might  lie  a  reason  why  we  should  not  award  damages,  but 
it  is  not  a  suiEcient  reason,  under  the  provisions  of  the  Interstate 
Commerce  Act,  for  declining  to  consider  the  complaint  of  that 
company,  which  stands  before  us  as  any  citizen  or  industry  at 
St.  Cloud  would  stand.  AVhat  we  have  considered  and  decided 
is  the  rate  situation  as  applied  to  that  locality. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
views. 
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U.  K.  SPILLEKS  &  COMPANY 

V. 

LOUISVILLE  4:  AASHVILLE  KAILKOAD  COMPANY- 


Decided  Xovcmher  29,  1899. 


Defendant  instructed  its  agents  to  disregard  the  regular  published  tariff 
rates  to  Gallatin,  and  to  charge  the  lower  combination  of  rates  to  and 
from  Nashville.  It  also  had  this  rule  of  applying  combination  rates 
when  less  than  tariff  rates  in  force  at  other  stations  on  its  line.  In- 
structions to  that  effect  were  issued  in  a  separate  printed  circular, 
and  did  not  appear,  nor  were  tliey  icf erred  to  in  any  way,  upon  its 
rt'gulur  published  tariffs.  Held,  Tliat  this  practice  is  unlawful,  and 
that,  to  be  in  compliance  with  the  Act,  any  rule  which  operatea  to 
alter,  modify  or  change  established  rates  must  be  fully  and  clearly  set 
forth  upon  ihe  published  tariffs  of  rates  and  charges  to  be  affected 
thereby. 

D,  K.  iSpillers  for  complaiuauts. 
Jul  Baxter  for  defendant. 

Kkpout  and  OriMON  of  thk  Commission. 

V  Ko M  A  N  s,  Co m  m  issioncr : 

T\\o  petitioners  eoMi]>lained  of  certain  class  and  commodity 
rates  charired  l)v  the  defendant  for  trans])ortation  from  Cincin- 
nati and  Louisville  to  (iallatin,  Tenn.,  the  shorter  distance, 
which  were  liigh(»r  than  those  in  eifeot  over  the  same  line  to 
Na-^hville,  'J'enn.,  the  h>ii^er  distane(»,  th(»  shorter  l)eing  included 
within  the  lonjrer  distance. 

It  wiis  also  alleired  that  when  tlie  rate  on  any  shipment  of 
])ro|Mrty  to  Nashville,  added  to  the  rate  on  the  same  kind  of 
freiirlit  t'mni  Nashville  to  (jallatin,  <rives  a  sum  which  is  less  in 
anmnnt  than  the  direct  rate  to  Uallatin  from  the  same  point  of 
^hipiiH'iji,  the  del'ciidant's  ap'nts  have  In'en  instnicted  to  disre- 
irard  tin*  n-irular  pnhlished  tariff  rate,  and  eharfro  the  lower  com- 
hinatioii  <>i  rates  to  and  from  XashviUe,  and  that,  under  such 
uutler^tood  rule  nf  applvin<<;  unpuhlishtHl  or  combination  ratM 
when  thrv  are  lower  than  the  published  rates  on  the  shipmentSi 
the  >Iiippers  to  and  from  (rallatin  and  the  public  generally  are 
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■unable  to  determine  with  any  degree  of  certainty  what  rates  are 
actually  in  force. 

The  defendant  states  in  its  answer  that  when  the  rate  in  effect 
on  any  article  from  Cincinnati  or  Louisville  to  Nashville,  added 
to  the  rate  on  that  article  from  Nashville  to  Gallatin,  gives  a 
combination  rate  which  is  less  than  the  direct  rate  from  Cincin- 
nati or  Louisville  to  Gallatin,  its  agents  are  instructed  to  give 
the  public  the  benefit  of  the  lower  combination  rate,  and  that  the 
same  is  true  where  the  direct  rate  from  any  station  to  any  other 
station  on  defendant's  line  is  greater  than  a  combination  of  the 
rate  from  the  shipping  station  to  a  competitive  point  on  its  line, 
added  to  the  rate  from  such  competiti\'e  point  to  the  point  of  des* 
tination.  These  instructions  to  agents,  the  defendant  avers, 
have  been  in  printed  form  since  February  18,  1889,  and  well 
known  to  the  public  during  all  of  that  time. 

The  defendant  admits  that  the  rates  specified  in  the  com- 
plaint ate  substantially  correct.  It  denies  that  these  rates  or  its 
method  of  publishing  them  are  in  violation  of  the  provisions  of 
the  Act  to  Regulate  Commerce. 

After  the  filing  of  complaint  and  answer  herein,  the  com- 
plainants asked  leave  to  withdraw  the  complaint  on  the  ground 
that  the  defendant  had  made  reductions  in  the  rates  which  were 
entirely  satisfactory  to  them.  This  expression  of  satisfaction 
by  the  complainants  applied  only  to  that  portion  of  the  com- 
plaint relating  to  the  amount  of  the  rates  to  Gallatin.  The  ques- 
tion remained  whether  the  defendant  was  violating  the  statute 
by  charging  rates  to  Gallatin  which  were  less  than  those  stated 
in  its  regular  tariffs,  and  were  only  authorized  by  a  circular  di- 
recting agents  to  apply  combination  rates  when  less  than  direct 
rales  specified  in  the  tariffs.  The  Commission  decided  that  an 
alleged  violation  of  public  duty  of  this  character  by  a  carrier 
subject  to  its  jurisdiction  should  be  investigated,  and  the  case 
was  thereupon  set  for  hearing. 

Fact-s. 

1.  The  rates  from  Cincinnati  and  Louisville  to  Gallatin  are 
higher  than  those  in  effect  from  the  same  points  to  Nashville, 
and  are  made  on  a  basis  of  a  combination  of  the  through  rates 
to  Nashville  and  the  locals  back  to  Gallatin.     There  has  been 
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no  reduction  in  tbe  through  rates  to  NoBhville,  but  in  < 
quence  of  reductions  in  the  local  rates  from  that  point  to  ( 
tin  the  rates  to  the  latter  point,  made  upon  the  basis  described, 
have  been  reduced  since  the  filing  of  the  complaint.  The  r©- 
cJuced  cliarges  have  been  broiigbt  about,  very  largely,  by  the  de- 
fendant's action  in  taking  from  their  respective  classes,  and  plac- 
ing upon  the  commodity  list,  such  articles  as  wire,  nails,  stores, 
sheet-iron,  tin  plate,  earthenware  and  other  articles  in  tbe  sste  of 
which  complainants  are  engaged.  There  also  appear  to  have 
been  reductions  in  class-3  and  ela8S-4  rates.  So  far  as  shown, 
the  reductions  above  referred  to  have  ranged  from  5  cents  to  12 
cents  per  hundred  pounds. 

2.  The  complainants,  it  appears,  ship  about  two  thirds  of 
rheir  goods  through  to  Nashville  on  the  through  freight  trains, 
and  from  there  ta  Gallatin  bv  local  trains,  in  preference  to  ship- 
ping by  local  freight  direct  to  Qallatin.  The  coneideration  i» 
one  of  time  only,  the  rate  being  tbe  same  in  either  case. 

3.  The  testimony  tends  to  show  thflt  it  has  been  the  cnatoin 
of  the  defendant  for  a  number  of  years,  when  the  publishe>d  rate 
from  any  station  to  any  other  station  on  its  line  is  greater  than 
a  combination  of  the  rate  from  the  point  of  shipment  to  a  com- 
petitive point  on  its  line  added  to  the  rate  from  such  oompfttitive 
point  to  the  station  of  destination,  to  give  tlie  "pnblic  the  bene- 
fit of  the  lower  combination  rate,"  and  the  agents  have  been  w 
instnicted.  These  instructions,  however,  have  never  appeared 
niHin  the  tariffs,  and  it  does  not  appear  that  they  were  in  pri 
fonn  prior  to  February  18,  1689,  but  upon  that  date  v 
lished  in  a  separate,  circular  form,  as  follows: 


I^OUISVILI.E  &  N ABIIVII.I.K  R.  K.  f'o. 
Office  of  General  Freight  Agent. 

Louisville,  Ky.,  February  18,  188) 
CiHcn.A.R  T^127. 
Where  the  rates  from  a  station  to  other  stations  nn  the  Lonifi- 
ville  &  Nashville  Railroad,  as  per  printed  tariffs  furnished  yon, 
are  greater  than  the  rates  from  such  station  to  competitive  points 
on  the  Tx)niBvine  &  ■NTashvitle  Railroad,  added  to  the  rates  from 
such  competitive  points,  you  are  instructed  to  make  t 
rates  not  higher  than  snch  combination. 
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Where  the  combination  ratea  are  used,  agents  must  note  on 
their  way-bills  the  baaia  for  aame,  showing  rate  uaed  to  the  com- 
petitive point,  and  the  rate  used  beyond  such  competitive  point, 
John  M.  Gulp, 

General  Freight  Agent, 

The  above  circular  was  reisaued  February  1,  1894,  Circular 
L  30,  and  a  copy  was  filed  with  the  Commission. 

■  CONCLUSIONH. 

The  defendant'a  agents  are  instructed  to  disregard  the  regu- 
lar published  tariff  rates  to  Gallatin,  and  to  charge  the  lower 
combination  of  ratea  to  and  from  Nashville.  The  defendant 
also  has  this  rule  of  applying  combination  rates  when  less  than 
tariff  rates  in  force  at  other  stations  on  its  line.  Instructions  to 
this  effect  are  isaued  in  a  separate  printed  circular,  as  aet  forth 
more  fully  in  the  statement  of  facts,  and  do  not  appear,  nor  are 
they  referred  to  in  any  way,  upon  the  regular  publiahed  tariffa. 
This  practice  under  which  defendant  directed  ita  agents  to  de- 
part from  the  rates  announced  in  its  published  schedules  of  rat*s 
and  charges  is  violative  of  the  provisions  of  the  Aet.  To  be  in 
compliance  with  the  Act,  any  practice  of  a  carrier  which  oper- 
ates to  alter,  modify  or  change  its  rates  must  be  fully  and  clear- 
ly set  forth  upon  its  published  tariffs  of  rates  and  charges  to  be 
affected  thereby.  Colorado  Fuel  &  Iron  Co.  v.  Southern  P.  Co. 
6  I.  C.  0.  Rep.  488 ;  Suffem,  B.  £  Co.  v.  Indiana,  D.  &  W.  fi. 
Cq.  7  I.  C.  C.  Rep.  255. 

An  order  directing  the  defendant  carrier  to  cease  and  desist 
from  violating  the  statute  in  this  respect  will  be  issued. 
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TKADES  LEAGUE  OF  PHILADELPHIA 

V. 

PHILADELPHIA,  WILMIXGTOX  &  BALTIMORE 
RAILKO AD  COMPANY;  New  York,  Philadelphia  & 
Norfolk  Kailroad  Company;  Norfolk  <&  Westebn  Rail- 
way (.\)mi»a\y;  and  Southern  Railway  Company. 


Decided  December  8,  J 899. 


Iron  pipe  ftiiings  shipped  in  ca^^os  from  northern  points  to  Boathem  tcrri* 
tory  take  8econd-clam  rato»*,  but  if  shipped  in  casks,  iMirrels  or  kigi  ft 
special  iron  rate,  lower  than  the  sixth-class  rate,  is  applied  oa 
quantity.  The  barrel  packaf;e  is  cheaper  than  the  case,  except 
the  quantity  is  insufficient  to  fill  a  barrel ;  but  when  that  happens  a 
keg  can  be  used  for  packing,  with  but  little  inconvenience  or  additioBal 
expense,  and  tlie  lower  special  iron  rate  is  thereby  secured,  ne 
choice  is  wholly  with  the  shipper  to  pay  the  higher  rate  on  fittia§B 
in  cases  or  the  lower  rate  on  tUtings  in  kegs  or  barrels.  Such  a  rliM 
iflcation  does  not  operate  of  itself  to  aid  dishonest  shippers  in  midar- 
billing  goods  of  greater  value,  and  the  opportunity  for  false  biUiqg 
would  not-  be  lessened  by  giving  the  >iK>cial  iron  rate  to  pipe  flttii^ 
piu-ked  in  cases.  No  ground  of  distinction  appears  in  this  respect  h^ 
twcen  pii>e  fittings  and  numerous  other  articles  included  in  the  ^^ 
cial  iron  list  and  taking  higher  rates  when  packed  in  boxes,  and  re- 
chisfeiitication  of  all  these  other  (•ommodities  is  not  warranted  by  the 
facts  in  this  c;u^e.  Held,  That  the  defendant  carriers  have  not  ex- 
ceeded the  limits  of  their  diM-retion  in  placing  iron  pipe  fittings 
packed  in  c;um->  in  a  hiirher  cl:i->  than  iron  pipe  fittings  packed  in  kegs 
or  Inirrels,  and  that  such  action  is  not  unreasonable  or  otherwise  in 
violation  of  the  Act  to  Kegulate  C'onunerce. 

Ilnhrrl  A'.  I*ii(fisini  I'm*  roniplaiiiaiit. 
Ftiirjnx  Unrriyinii  uty  ropoiidcnts. 

KkIMUM    A.M>  OlMMoN    ni'   THE   CoMMIS.SIOX. 

Knaim».  (linlrmnn: 

This  cjisr  invnlvrs  tlic*  rla<siliration  and  ratos  applied  by  the 
n'S])oinlrnt  <';irrirrs  i»ii  crrtaiii  maiiufaotiirod  articles  described 
as  *'iiMn  j>i]H'  fittiiiii^."     More  specifically,  the  elnssification  of 
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diese  articles  wiien  shipped  in  boxea  or  cases  is  alleged  to  be  uq- 
liwf iiL     The  material  facta  are  found  aa  follows : 

1,  The  complainant  is  a  corporation  organized  tinder  the  laws 
«f  Pennsylvania.  Its  niemberfihip  includes  a  large  number  of 
iiianufactitrers  and  wholesale  dealers  in  the  city  of  Philadelphia, 
some  of  whom  are  shippers  from  that  city  of  the  articles  in  ques- 
tion. They  have  occasion  to  ship  the  same  to  various  points  in 
the  Southern  States,  of  which  Atlanta,  Ga.,  may  be  regarded  as 
iuirly  representative.  The  respondents  are  severally  common 
carriers  engaged  in  interstate  transportation,  and  as  such  are 
subject  to  the  Act  to  Hegulate  Commerce. 

2.  The  three  principal  classifications  in  use  in  the  United 
States  are  the  Southern  Freight  ClaBsitication,  the  OiKcial  Class- 
ification and  the  Western  Classification.  The  first  of  these  ap- 
plies, ronghlv  speaking,  in  the  territory  south  of  the  Ohio  and 
Potomac  rivers  and  east  of  the  Mississippi  River ;  the  second,  in 
the  territory  north  of  the  Ohio  and  Potomac  rivers  and  east  of 
the  Mississippi  River;  and  the  third,  in  the  territory  west  of  the 
Mississippi  River.  This  definition  is  not  very  exact,  but  seems 
to  be  snificiently  accurate  for  the  purposes  of  this  case.  It  is 
the  first  of  these  cinssifications  and  the  rat«s  resulting  tlierefrom 
of  which  complaint  is  niadc. 

In  the  Southern  Freight  Classification  iron  pipe  fittings, 
when  packed  in  casks,  barrels  or  kegs,  take  a  commodity  rate, 
Inown  as  the  "special  iron  rate,"  which  appears  to  be  about  20 
or  35  per  cent  lower  than  sixth-class  rates.  When  these  articles 
are  sliipped  loose  or  in  bags,  they  are  put  in  the  third  class ;  Avhen 
shipped  in  cases  or  boxes,  they  are  placed  in  the  second  class. 

The  rates  resulting  from  this  classification,  takiufr  Atlanta  as 
Hn  illustration,  are  as  follows: 

COMMODITY. 

Iroo  Pipe  Fittings,  wj..- 

In  baire,  L.  C.  L..    3  class     ■ 
Id  boxes,  L,  C.  L.,  S  class 
In  cuki,  barrels  (tr  Vef^n, 

C.  L.  special     - 
L.  v..  L.  special 
Lnoae.    L.  C.  L,.     3  c\asa    • 
Wired  in  bundles. 

C.  Ii.  apecinl 
L.  C.  L.  8  class    . 
8  IxTKBS.  Com.  34 
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The  classification  and  rates  wliich  were  in  effect  when  the  com- 
plaint was  filed  have  not  been  clianged,  except  that  the  item 
^^Pipe  Fittings  wired,  in  bales"  is  not  now  in  the  classification. 
The  all-rail  less  than  carload  rates  are  those  involved  in  this  cue. 
The}'  apply,  not  only  over  defendants'  through  line,  but  over  all 
the  rail  lines  from  Philadelphia  to  Atlanta.  The  minimum 
charge  on  a  single  shipment  is  for  50  pounds  at  the  class  or  com- 
modity rate  applying  on  the  article  shipped,  provided  that  the 
charge  shall  not  be  less  than  25  cents.  This  higher  classification 
of  pipe  fittings  in  boxes  than  in  kegs  or  barrels  lias  been  in  force 
to  points  in  southern  territory  for  a  long  period.  On  April  1, 
1887,  the  Southern  Classification  placed  these  fittings  in  daas 
2  if  in  boxes  and  in  class  6  if  in  casks,  barrels  or  k^s. 

3.  In  both  the  Official  and  Westx^m  Classifications  iron  pipe 
fittings  are  simply  placed  in  fifth  class  carloads  and  fourth  class 
lesj»  than  carloads,  without  any  specification  as  to  the  method  of 
packing.  They  may  be  delivered  to  the  carrier  in  barrels,  kegs 
or  oases,  and  the  rate  will  l)e  the  same. 

The  distance  by  one  of  the  short  rail  lines  from  Philadelphia 
to  Atlanta  is  7S0  miles.  The  short-line  distance  from  Philadel- 
])liia  to  ('lii<»ago  is  822  miles.  The  less  than  carload  rate 
Cfourtli  class)  <m  iron  ])iT»e  fittings  from  Philadelphia  to  Chi- 
cjiiTo  is  f).*]  c<'nts.  This  is  12  cents  less  than  the  special  rate  on 
iron  pipe  fittings  from  Philadelphia  to  Atlanta,  and  the  distance 
is  somewhat  gnMter.  The  carload  rate  Philadelphia  to  Chi- 
cago on  these  fittings  is  28  cents. 

4.  T\w  "s]>ecial  iron  rates"  to  Atlanta  and  other  southern 
points  apply  i»n  nnmrmus  imn  articles  U'sides  iron  pipe  fitting*. 
The  special  iron  list  in  tlu'  <*lassificati<ni  embraces  sixty-one  dif- 
f<T<Mit  itrms.  Tlies<*  in<*lnde  bar  iron,  l>olts,  nuts,  rivets  or 
washers,  castings  or  forgings,  (*hains,  crowbars,  harrow  teeth. 
mattocks,  picks,  nails  an<l  spikes,  pijn*  cast  or  wrought,  sadirons. 
sash  wciirlits.  shingle  l)an<ls,  lii»rse  shrK»s,  fence  staples,  and  fence 
wire.  For  many  of  these  items  pa<*king  in  kegs  or  barrels  is  re- 
(piired,  ami  in  no  instance  is  the  1m>x  or  case  specified,  except  for 
sadirons,  the  item  for  which  reads  as  follows:  ''Sadirons,  in 
l>oxes,  contents  to  1h»  plainly  marked  on  boxes,  and  contract  to  he 
made  by  shipper  that  no  other  articles  shall  be  put  in  the  boxes.** 
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Lime  kilns  and  parts  thereof  are  also  mentioned  in  the  list,  and 
it  IS  provided  that  they  shall  be  knocked  down,  crated,  boxed,  or 
in  bundles ;  but  apparently  a  kiln  of  tliis  description  is  not  an 
article  which  would  be  packed  in  a  ease.  The  special  iron  rate 
of  45  cents  to  Atlanta  and  other  special  rates  to  other  points,  all 
lower  than  the  sixth-class  rate,  apply  on  the  various  articles  in 
the  special  iron  list. 

5.  Iron  pipe  fittings  and  other  hardware  articles  are  manu- 
factured extensively  in  Philadelphia  and  shipped  into  practi- 
cally all  sections  of  the  United  States  in  competition  with  arti- 
cles of  the  same  kind  which  are  made  in  or  shipped  from  Balti- 
more, Louisville,  Pittsburg,  Chicago,  St.  Louis,  and  various 
other  cities  and  towns  in  the  east,  west  and  sonth.  Cutlery  an<l 
otiier  kinds  of  high-grade  hardware  are  usually  packed  in  cases 
and  shipped  under  the  rates  established  on  goods  of  that  charac- 
ter, and  many  shipments  of  iron  pipe  fittings  from  Philadelphia 
to  points  in  Official  and  Western  Classification  territory  are 
made  in  cases. 

6.  An  order  for  iron  pipe  fittings  sent  to  a  manufacturer  or 
dealer  in  Philadelphia  ordinarily  calls  for  a  specified  amount 
of  goods.  The  shipment  is  made  in  barrels  whenever  practica- 
ble, not  only  because  the  rates  to  points  in  southern  territory  are 
less  on  that  kind  of  package,  but  also  for  the  reason  that  the  cost 
<if  barrels  is  usually  cheaper  than  that  of  boxes  containing  the 
same  amount  of  material.  After  packing  the  goods  in  a  barrel 
or  barrels  a  quantity  may  remain  which  will  not  fill  or  nearly 
fill  another  barrel.  If  a  case  is  used  for  this  extra  small  quan- 
tity a  higher  rate  is  applied,  upon  the  weight  of  the  case  and  its 
contents,  than  is  charged  upon  the  goods  packed  in  barrels.  As 
already  stated,  the  rate  on  cases  is  63  cents  per  100  pounds 
higher  than  the  rate  on  barrels  containing  iron  pipe  fittings.  It 
sometimes  happens  that  a  keg  may  be  used  for  the  additional 
quantity,  and  in  that  event  the  goods  would,  as  above  shown,  all 
go  at  the  same  low  special  rate.  The  capacity  of  a  keg  is  not 
defined,  but  some  idea  of  the  ordinary  size  is  obtained  by  refei^ 
ring  to  the  kind  used  for  the  shipment  of  nails.  A  keg  of  iron 
pipe  fittings  weighs  about  100  pounds. 

When  a  barrel  and  keg  of  pipe  fittings  are  shipped  from  Phila- 


372 


XNTi!:USTAT£  COMMERCE  It£POKTS. 


delphia  to  Atlanta  the  keg  may  contain  any  small  quantity,  and 
the  remaining  epaco  be  filled  with  material  for  packing,  or  ■ 
"header"  may  be  put  in  the  keg  to  keep  the  small  quantity  of 
fittings  in  place.  Assuiuing  the  keg  and  any  packing  material 
to  weigh  10  pounds,  and  tliat  3.^  pounds  of  fittings  arc  acnt  in  it 
along  with  a  barrel  of  fittings,  the  transportation  rat<^  of  45 
cents  would  be  applied  on  the  total  weight  of  tho  barrel  and  the 
35-pound  keg.  The  35  pounds,  including  the  keg,  may  be 
shipped  alone  at  the  minimum  charge  of  25  cents.  Practically, 
therefore,  the  45-ccnt  rate  can  be  obtained  on  any  shipment  of 
iron  fittings,  if  a  keg  is  used  for  the  excess  over  the  quantity 
packed  in  a  barrel,  or  if  it  is  used  alone  on  any  small  shipment 
The  high  rate  of  $1.08  need  only  be  paid  upon  fittings  which  the 
shipper  chooses  to  ship  in  boxes  or  cAses.  An  instance  is  shown 
in  testimony  where  an  excess  of  44  pounds  of  fittings  over  the 
quantity  packed  in  a  barrel  was  shipped  in  a  case  along  with  the 
Ijarrel  quantitj,  and  the  case  rate  ivas  assessed  on  the  weight  of 
the  case  and  its  contents.  This  number  of  pounds  would  about 
half  fill  a  keg,  and.  with  packing,  the  total  weight  could  hardly 
exceed  60  pounds.  Assumine:  the  ease  containing  44  pounds  of 
fittings  to  also  weigh  CO  pounds,  the  charge  on  the  keg  would  be 
27  cents  whereas  the  charge  on  the  case  wotdd  be  65  cent^  n  dif- 
ference of  3S  cents  in  favor  of  the  keg. 

The  material  ordinarily  used  for  packing  goes  with  the  fitting* 
at  the  rate  per  100  pounds  on  that  amount  of  freight.  The  keg 
package  may.  howpA-er.  lie  larger  than  needful,  while  the  iimaU 
box  used  for  shipping  purposes  generally  has  the  merit  of  proper 
sine  for  the  articles  i(  contains;  and  bulk  ia  an  element  vhiA 
carriers  take  into  consideration  in  fixing  rates.  Whether  the 
keg  is,  as  a  rule,  more  expensive  than  the  box  which  wonld  con- 
tain that  small  portion  of  an  order  which  could  not  be  packed  io 
barrels,  does  not  appear. 

Iron  pipe  fittings  move  largely  in  less  than  carloads.  The 
carrier  incurs  no  greater  risk  in  ninring  the  box  or  case  of  fit- 
tings than  it  does  when  transporting  shipments  in  kegs  or  bar 
rcls.  The  barrel  is  more  easily  handled,  but  the  case  and  barrel 
can  be  sto\i-ed  in  the  car  with  about  equal  advantage. 

7.  As  stated  bv  them,  these  southern  roads  discriminate  in 
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flieir  classification  of  pipe  fittings  against  the  bos  or  case  and  in  " 
favor  of  the  barrel,  cask  or  keg  in  order  to  restrain  shippors  from 
placing  articles  taking  higher  rates  in  the  same  package.  Plain- 
Ir,  this  does  not  prevent  shippers  from  falsely  representing  the 
contents  of  a  package,  and  the  defendant  carriers  do  not  contend 
that  it  does.  Razors,  for  instance,  may  be  as  easily  shipped 
along  with  iron  pipe  fittings  in  a  barrel  as  in  a  box.  They  seek 
to  justify  tliis  classification,  however,  upon  a  further  ground. 
Iron  pipe  fittings  and  the  other  articles  mentioned  in  the  special 
iron  list  are  given  the  lower  rate  because  of  their  low  value  as 
compared  irith  other  manufactures  of  iron,  and  in  order  that 
they  may  move  freely  to  points  in  the  Southern  States.  Although 
shipments  of  these  articles  to  southern  destinations  would  often 
l)e  packed  in  eases  imder  a  more  favorable  classification,  the  cask 
or  barrel  package  would  still  be  ordinarily  used  by  shippers.  As 
the  barrel  is  cheaper  than  the  box  or  boxes  having  the  same 
capacity,  it  is  apparent  that  the  barrel  or  keg  would  have  the 
preference,  except  for  small  single  shipments  or  when  a  small 
quantity  remains  of  a  given  order  after  filling  one  or  more 
barrels.  As  before  stated,  the  higher  grades  of  hardware  are 
packed  in  cases  or  hoses  as  a  rule.  The  carriers  in  excluding  the 
box  or  case  from  the  package  to  be  used  for  special  iron  articles 
base  their  action,  in  part  at  least,  upon  the  asserted  belief  that 
a  shipper  ia  more  likely  to  place  articles  of  high  and  low  grade 
together  in  a  securely  nailed  box  than  in  a  barrel,  cask  or  keg; 
and  this  view  appears  to  find  some  support  both  in  reason  and 
experience. 

There  is  some  testimony  to  the  eiFect  that  Baltimore  and 
I^uisville  firms  have  actually  been  packing  higher  grade  iron 
articles  with  some  of  the  commodities  mentioned  in  the  special 
iron  list,  and  underbilling  such  more  valuable  freight  as  articles 
entitled  to  the  special  iron  rate.  Whatever  the  facts  may  be  as 
to  shipments  fi'om  Baltimore  and  Louisville,  it  ia  evident  that 
they  could  be  continued  whether  iron  pipe  fittings  in  boxes  or 
cases  remain  in  class  2  or  are  made  an  exception  to  the  rule  and 
placed  in  the  special  iron  list  with  iron  pipe  fittings  in  casks, 
barrels  or  kegs.  It  would  seem  to  be  the  disparity  in  rates  as 
between  articles  in  the  special  iron  list  and  the  higher  grades  of 
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hardware,  rather  than  the  diSerenoe  in  the  kind  of  package  tued, 
which  furnishes  the  chief  temptation  to  the  fraudulent  miade- 
ecription  of  property. 

It  is  a  eonuiion  practice  to  classify  traffic  according  to  the 
cLaractor  of  the  package  in  which  it  is  shipped  or  the  manner 
in  which  it  is  prepared  for  transportation,  and  numerous  in- 
stances of  this  practice  are  found  in  each  of  the  three  classifica- 
tions above  mentioned.  Generally  speaking,  such  a  principle 
of  adjusting  relative  rates  on  the  same  or  kindred  articles  does 
not  appear  to  be  open  to  serious  objection,  and  its  application  to 
other  commodities  is  not  understood  to  be  disapproved  by  com- 
plainant. 

The  evidence  does  not  satisfy  us  that  the  higher  rate  applied 
to  the  articles  in  question  when  shipped  in  cases  imposes  any 
oonsiderabte  hardship  upon  the  members  of  the  complaining 
association  or  other  shippers  in  like  situation.  Their  conceded 
choice  of  the  barrel  package,  because  it  can  be  procured  more 
cheaply,  shows  that  ike  mere  difference  in  rales  is  not  a  matter 
of  much  importance,  since  for  the  smallest  shipments  the  lower 
rate  can  be  secured  by  the  trifling  inconvenience  of  using  a  keg 
instead  of  a  box. 

CONCLUSIOSS. 

There  is  no  occasion  for  extended  comment  upon  the  facts 
above  set  forth.  It  is  not  claimed  that  rates  on  articles  ombraood 
in  the  second  class  are  too  high,  except  iron  pipe  fittings  packed 
in  cases ;  the  reasonableness  of  second-class  rates  generally  is  not 
at  issue.  The  argument  of  the  learned  counsel  for  complainant 
fails  to  convince  iia  that  the  higher  classiflcation  applied,  wbm 
shipments  arc  made  in  cases  to  southern  destinations,  is  unduly 
prejudicial  to  manufacturers  and  jobbers  of  the  articles  in  que»- 
tion.  The  testimony  of  his  ow-n  witnesses  shows  ihHt  the  bartvl 
packiige  is  preferably  used  in  the  ordinary  course  of  bnaincso 
because  of  its  comparative  cheapness.  Even  at  the  same  or 
approximately  equal  rates  boxes  would  not  ordinarily  be  itaed, 
except  when  the  quantity  to  be  separately  packed  is  insufficient 
to  611  a  barrel.  In  sucb  case  the  goods  can  be  placed  in  a  keg 
without  much  inconvenience  or  additional  expense,  and  it  can 
hardly  be  considered  burdensome  to  require  that  kind  of  paeka^ 
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it';-hipper9  desire  to  forward  small  lots  aX  the  special  iron  rate. 
'J'be  carrier  offers  that  rate  to  all  persona  and  on  all  quantities, 
jiravided  the  articles  are  sent  in  packages  of  barrel  form ;  other- 
wise a  higher  rate  is  charged.  The  lower  rate  is  not  allowed 
for  some  exceptional  or  expensive  mode  of  shipment,  but  on  the 
package  long  in  general  use  and  apparently  favored  by  ship- 
pers irrespective  of  rates,  because  of  its  suitability  for  the  pur- 
pose and  the  low  cost  for  which  It  can  be  procured.  As  the 
choice  is  wholly  with  the  shipper  it  cannot  be  a  hardship  for  him, 
under  the  circumstuncea  disclosed,  to  pay  the  higher  rate  when 
he  elects  to  pack  his  goods  in  cases. 

We  are  unable  to  see  how  the  present  classificatiou  of  pipe 
fittingB  in  cases  operates  of  itself  to  aid  dishonest  shippers  in 
underbilling  goods  of  greater  value,  nor  how  fraudulent  prac- 
ti(res  of  this  nature  would  be  restrained  by  placing  the  articles  in 
question,  when  packed  in  cases,  in  the  special  iron  list.  It  seems 
plain  to  us  that  the  inducement  to  such  practices  arises  mainly 
from  the  difference  in  rates  on  articles  of  widely  different  value, 
which  could  be  placed  ia  the  same  package,  and  not  to  any  great 
extent  from  differences  in  the  kind  of  package  commonly  used  by 
shippers.  It  may  be  that  the  carriers  overestimate  the  protec- 
tion they  secure  from  the  classification  now  in  force ;  but  what- 
ever the  fact  may  be  in  that  regard,  we  do.not  perceive  in  what 
way  the  opportimity  for  false  billing  would  be  lessened  by  giving 
the  special  iron  rate  to  pipe  fittings  packed  in  cases. 

Nor  does  there  appear  to  be  any  ground  of  distinction,  in  the 
respect  here  in  question,  between  pipe  fittings  and  numerous 
other  articles  now  included  in  the  special  iron  list.  If  this  par- 
ticular class  of  goods  ought  to  be  carried  at  the  same  rate  whether 
packed  in  barrels  or  cases,  there  is  substantially  the  same  reason 
for  holding  that  a  large  number  of  commodities  (to  which  the 
higher  rate  is  applied  when  shipped  in  boxes)  should  be  so  re- 
classified a.s  to  take  the  special  iron  rate.  Such  a  ruling  would 
not  be  warranted  by  the  facts  and  circumstances  shown  in  this 
case.  In  adopting  and  maintaining  the  classification  com- 
plained of  the  carriers  have  not,  in  our  judgment,  exceeded  the 
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limits  of  their  discretion.     Their  action  in  this  respect  is  not  be- 
lieved to  be  unreasonable  or  otheni'ise  in  violation  of  law. 

The  views  thus  briefly  expressed  lead  to  the  conclusion  that 
the  complaint  should  be  dismissed^  and  an  order  to  that  effect 
will  be  entered. 


SAVANXAII  BCK: 


fe  T,  V,  LOlTISVll.Lt 


SAVANNAJl  BURliAU  OF  PREJGHT  k  TKAXSPORTA- 
TION;  O'iJKiEN  k  Caetek;  Colemax  &  McColsket; 
Bullock  Bbos.  ;  O.  L.  Williams  ;  Robert  Meltos  &  Co. ; 
E,  M.  Godwin;  Coleman  &  Hayes  Brok. ;  White  & 
Williams;  anb  J.  N.  Dakiel 


LOnSVILLE  &  NASHVILLE  EAILROAD  COMPANY^ 
Flouida  Central  &  Pesinsular  Railrcvd  Company; 
Savannah,  Flohida  &  Western  Railway  Company; 
Chahleston  &  Savannah  Railway  ('ompany;  Alabama 
MinLANO  Railway'  Company;  Clyde  Steamship  Com- 
pany; OCKAK  StKAMNHIP  t'OMPANY  OF  SaVANNAH,  Ga. 


Decided  January  8,  1900. 


ComplainanlH  alleged  tliat  defendants'  ratea  on  sugar  and  other  com- 
modities from  New  York  to  Chipley  and  other  points  in  Florida  wer» 
unlawful  us  compared  with  the  rates  for  the  greater  distunces  to  Pcn- 
sHcola,  Mobile  and  New  Orleans,  but  the  evidence  was  insulGcient  to 
warrant  a  conclusion. 

Bates  charged  over  detendantB'  line  on  bacon  and  other  commodities 
from  Savannah,  Ga.,  to  stations  in  Florida  on  the  L.  &  N.  R.  R.  were 
not  shown  to  be  unlawful  in  comparison  with  rates  on  like  traffic  to 
tboee  stations  from  New  Orleans  or  Pensacola. 

Defendants'  rate  on  uncompressed  cotton  from  stations  in  Florida  on 
the  L.  &  N.  R.  R.  to  Savannah  was  $2.75  per  bate  at  the  time  of  hear- 
ing, when  complaint  wo-t  filed,  and  for  some  years  prior  thereto,  but 
subsequent  to  the  hearing  this  rate  was  increased  53  cents  to  $3.30  per 
bale.  The  rates  to  Mobile  and  New  Orleans  were,  and  still  are,  re- 
spectively, $2.00  and  $2.50  per  bale.  Held,  Thot  the  rate  o(  $2.75  per 
bale  to  Savannah  was  not  unlawful,  but  that  the  whole  advance  of  5S 
cents  was  unlawful,  and  any  higher  rate  on  such  cott':in  to  Savannah 
than  thp  former  difference  of  25  cents  per  bale  above  the  rate  in  loroe 
from  the  same  stations  to  New  Orleans  violates  sections  1  and  3  of  the 
statute. 

A  carrier  cannot  lawfully  establish  and  maintain  an  adjustment  of 
ratej  wliich  in  practice  prevents  shippers  on  its  line  from  availing 
themselves  ot  a  principal  market,  which  they  have  long  been  using,  and 
confers  a  substantial  monopoly  upon  a  new  niorket  in  which,  for  rea- 
sons of  its  own,  it  haM  greater  interest. 
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5.  When  a  carrier  makes  rates  to  two  competing  markets  which  give  tht 
one  a  practical  monopoly  over  the  other  because  it  can  secure  reship- 
ments  from  the  favored  locality  and  none  from  the  other,  it  goes  be- 
yond serving  its  fair  interest,  and  disregards  the  statutory  require- 
ment of  relative  equality  as  between  persons,  localities  and  particular 
descriptions  of  traffic. 

6.  If  a  railroad  company  cannot  secure  other  than  an  unreasonably  low 
share  of  a  joint  rate  to  a  seaport  on  another  road,  it  may  be  justified 
in  declining  to  join  in  such  a  rate,  especially  when  it  can  take  the  trallle 
to  a  seaport  reached  by  its  own  road;  but  a  carrier  engaged  in  truu- 
])ortation  over  the  through  line  finds  no  such  justification  when  it  Is 
able  to  secure  for  itself  a  share  of  the  joint  rate  which  fully  equals  the 
rate  established  by  it  for  purely  local  service  over  like  distances  on  Its 
own  road. 

7.  The  L.  &  X.  Co.  makes  certain  local  rates  on  rosin  and  turpentine  from 

stationH  on  xia  P.  &  A.  division  in  Florida  to  Pensacola,  Fla.,  and  It 
joins  with  connecting  curriers  in  making  certain  through  group  rates 
from  the  same  stations  to  Savannah,  Ga.  For  its  service  to  the  Junc- 
tion point  the  L.  &  X.  exacts  shares  of  the  through  joint  rates  to  Sa- 
vannah which  greatly  exceed  its  purely  local  rates  for  like  distaneee 
to  IVnsacola,  whiU*  the  shares  ac'C(>pted  by  its  connecting  carriers  are 
reasonably  low.  U|)on  consideration  of  all  the  facts  and  circum- 
stances,— Held,  ( 1 )  That  the  shares  of  the  L.  ft  N.  Co.  in  the  through 
rates  to  Suvunnnh  are  unreasonable  and  unjust  and  operate  to  make 
the  entire  through  rates  unlawful  under  sections  1  and  3  of  the  Act 
in  comparison  with  the  rates  to  Pensacola.  (2)  That  rates  on  roein 
and  turprntino  from  such  P.  &  A.  division  stations  to  Savannah  should 
l>e  adjuKtiMl  to  thr  rat(*s  to  Pensacola  by  adding  to  the  local  ratea  of 
the  L.  8i  X.  Co.  for  the  distance  to  Pensacola  which  is  nearest  to  the 
distance  from  each  station  to  River  Junction,  the  present  share  ac- 
cepted by  the  carriers  to  Savannah  from  Kiver  Junction;  proTided* 
however,  that  on  shipments  of  turiM>ntine  to  Savannah  from  atatloae 
east  of  M(}ssy  Ilrad  the  L.  &  X.  Co.  should  have  more  than  its  local 
rate  for  t)ie  like  diHtance  to  IVnsactda,  and  that  such  rate  should  he 
detrriniiUHl  by  adding  a  ditTerential  of  0  cents  to  the  L.  ft  N.  rate  from 
Sneads  to  Pensacola,  the  carriers  east  of  Kiver  Junction  accepting 
their  prcHcnt  share  fn»iii  such  stations  east  of  Mossy  Head. 

ir.  \V,  (i union,  Ji\  for  complainants. 

Ed.  Ihj'irr  for  L.  k  X.  K.  K.  Co.,  S.  F.  &  W.  Ry.  Co.,  C.  k  8. 
Ivv.  Co.,  anil  Ala.  Mid.  Kv.  (.'o. 

Lairtdn  i(-  Cunniunham  for  Ocean  Stoanisliip  Co. 
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KePOUT  and  OI'IKION   Of   THE   COMMISSION. 

Clemekts,  Commissioner: 

The  principal  complainant  in  this  case  is  the  Savannah  Bu- 
reau of  Freight  &  Transportation,  of  Savannah,  Ga.  The  other 
complainants  are  descrihed  in  the  complaint  as  general  mer- 
chanta,  naval  stores  manufacturers  and  cotton  shippers  at  Chip- 
lej.  Valle,  Holmea,  Caryville  and  Bonifav,  Fla.,  and  Hartford, 
Ala. 

Three  classes  of  rates  are  challenged  in  the  complaint: 

1.  The  rates  charged  hy  the  defendants,  the  Louisville  & 
Nashville,  Savannah,  Florida  &  Western,  and  Florida  Central 
&  Peninsular  on  property  shipped  from  stations  in  Florida  on 
the  Pensacola  k  Atlantic  division  of  the  Louisville  &  Nashville 
Railroad  to  Savannah.  The  kinds  of  property  chiefly  referred 
to  in  this  branch  of  the  case  are  cotton,  turpentine  and  rosin. 

2.  The  rates  charged  by  said  defendants  on  bacon  and  other 
freight  articles,  chiefly  groceries  and  hardware,  from  Savannah 
fo  such  Pensacola  &  Atlantic  division  points. 

3.  The  rates  charged  by  all  the  defendants  over  their  several 
lines  or  routes  for  the  transportation  of  freight  articles,  particu- 
larly sugar,  from  New  York  to  such  Pensacola  &  Atlantic  di- 
vision stations. 

The  rates  on  cotton,  turpentine  and  rosin  from  the  Pensacola 
&  Atlantic  stations  to  Savannah,  and  the  rates  on  bacon,  grocer- 
ies and  hardware  from  Savannah  to  such  stations,  are  alleged 
to  be  unreasonable  and  unjust,  unduly  prejudicial  and  wrong- 
fully discriminative  under  sections  1,  3  and  3  of  the  statute. 
The  same  sections  are  claimed  to  be  violated  by  the  rates  on 
Hiigar  and  other  freights  from*  New  York  to  these  stations  on  the 
Pensacola  &  Atlantic  division  of  the  Louisville  &  Nashville  Rnil- 
road,  and  the  complainants  further  allege  that,  as  defendants' 
rates  from  New  York  are  higher  than  their  charges  on  like  traffic 
for  the  longer  distance  to  Mobile  and  New  Orleans,  they  also 
violate  section  4  of  the  Act, 

The  answers  deny  the  violations  of  law  set  forth  in  the  com- 
plaint. 


I 
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Facts. 


1.  The  complainantB  are  the  Savminab  Bureau  of  Freig] 
Transpnrtatiou,  ati  association  of  business  men  of  Uie  city  of 
Havaimab,  Ga.,  organized  lo  protect  the  transportation  interesu 
of  that  city,  anii  certain  general  merchants,  naval  stores  caann- 
taclurers  and  cotton  shippers,  most  of  whom  are  located  along 
the  line  of  the  Pensacola  &:  Atlantic  division  of  the  Louisville  St 
Xashville  Railroad.  The  defendant  railroad  and  steaaisbip 
companies  are  severally  common  carriers  and  engaged  in  the 
interstate  transportation  of  freight  articles.  The  lines  of  the 
defendants,  the  Alabama  Midland  Hallway  Company,  the  Sa- 
vannah, Florida  &  Western  Railway  Company  and  the  Charles- 
ton &  Savannah  Railway  Company,  are,  with  other  lined  of  roAd, 
operated  by  the  "Plant  System." 

2.  The  PcnsHcola  &  Atlantic  division  of  the  Ivouisville  & 
Uashville  Railroad  System  extends  from  Pensacola,  Fla..  to 
River  Junction,  Fla.,  a  distance  of  161  miles.  At  River  Junp- 
tion  it  connects  with  the  Savannah,  Florida  &  Western  Railway 
for  Savannah,  and  also  with  the- Florida  Central  4;  Peninsular 
Railroad  for  Jackionville  and  Savannah.  The  distance  intm 
River  Junction  to  Savannah  by  the  former  route  is  25Q  miles, 
and  by  the  latter  route  it  is  347  miles.  The  distance  from  River 
Junction  to  Pensacola  is  161  miles,  and  as  Pensacola  is  distant 
from  Mobile  and  New  Orleans  HH  miles  and  245  miW,  re- 
spectively, the  distance  from  River  Junction  to  Mobile  and  New 
Orleans  is  265  miles  and  406  miles,  respectively. 

ThePensaoolafit  Atlantic  division  lies  wholly  within  the  State 
of  Florida.  Tt  was  hiiilt  by  the  Pensacola  &  Atlantic  Railroad 
Company  with  the  assistance  of  the  Louisville  &  Nashvill©  Rail- 
road Company,  and  bubse<|nently  purdiawd  under  a  mort|EMC 
eale  by  the  latter  company.  The  State  of  Florida  icranted  lo 
the  PenBBcola  &  Atlantic  Railroad  Company  3,81)0,619  acrw  of 
land.  Thiscompnny  had  sold  of  said  grant  up  to  June  12.1891, 
668,590.05  acres  for  $552,330.50.  Tho  Louisville  &  Xai>hTille 
Railroad  Company  from  June  12, 1S91,  to  April  30.  ISfl",  told 
571,98.^.85  acres  for  $516,503.T6.  Some  nf  the  dmls  b 
were  eaneeled,  and  the  total  net  sales  by  both  roat 
on  April  30,  1897,  to  996,481.34  seres  for  «860,343.65. 
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According  to  a  statemeut  put  in  evidence  for  the  defense,  the 
Pensacola  4:  Atlantic,  considered  as  a  distinct  line,  does  not  earn 
aiitiicient  to  pay  operating  expenses  and  interest  on  its  fixed 
charges.  It  appears  that  the  Louisville  k  Nashville  has  been 
operating  the  road  since  the  beginning  of  the  year  1S85,  and  that 
it  bought  the  property  under  foreclosure  sale  in  May,  1891. 
The  road  is  operated  in  connection  with  the  other  portions  of 
ihis  large  system,  and  serves  as  a  connection  with  the  Plant  Sys- 
tem and  Florida  Central  &  Peninsular  in  Florida.  The  Louis- 
ville k  JJashville  Kailroad  Company  is  solvent  and  prosperous. 
It  has  increased  its  funded  debt  from  $79,158,660  in  1895  to 
$110,693,660  in  1899,  and  during  the  fiscal  year  ended  June 
30,  1899,  it  paid  its  accruing  funded  debt  obligations  and  c 
clared  a  dividend  of  dVj  per  cent  on  its  stock.  The  amount  of 
stock  outstanding  was  reported  at  $54,911,520. 

3.  West  Florida,  through  which  the  Pensacola  &  Atlantic 
division  runs,  is  very  sparsely  settled  between  Pensacola  and 
River  Junction,  the  termini  of  the  road,  there  being,  according 
to  the  census  of  1890,  no  town  on  the  line  except  the  city  of  Pen- 
sacola, with  a  population  of  1,000  inhabitants.  The  volume  of 
traffic  originating  along  the  road  is  comparatively  small.  The 
principal  articles  received  for  shipment  are  cotton,  naval  stores 
and  lumber.  Some  wool  and  a  few  melons  are  also  shipped. 
According  to  the  census  of  1890  Pensacola  had  a  population  of 
11,750  inhabitants  and  Savannah  a  population  of  43,189.  Lum- 
ber from  Pensacola  &  Atlantic  stations  is  shipped  principally  to 
Pensacola,  one  of  the  largest  markets  for  exporting  lumber  in 
sail  vessels  along  the  coast.  Savannah,  Ga.,  is  the  largest  naval 
stores  market  in  the  world,  while  Pensacola  is  a  small  market 
for  rosin  and  turpentine,  receiving  these  commodities  princi- 
pally from  stations  on  the  Louisville  &  Nashville  System.  Very 
little  of  the  rosin  and  turpentine  produced  along  the  Pensacola  & 
Atlantic  divi.=(ion  is  now  shipped  to  Savannah.  The  naval  stores 
receipts  for  the  year  1896-97  at  Savannah  were  329,445  barrels 
of  turpentine  and  1,176.072  barrels  of  rosin,  making  a  total  of 
1..505,517  barrels.  At  Pensacola,  for  the  same  period,  the  re- 
ceipts were  10,000  barrels  of  turpentine,  approximately,  and 
about  35.000  barrels  of  rosin,  making  a  total  of  about  45,000 
^rrels.     At  Savannah  about  80  per  cent  of  the  naval  stores  re- 


l]b'2  KNTKUSTATK  (OMMKKl  K  KKPUKTS. 

ireivi'd  is  exported ;  at  IViisuihiIu  niily  ubuiit  '20  ]K^r  ci*nT  i§  ei- 
jKirted. 

i  lie  tiiiiall  a  lilt  milt  ul'  \v(n»1  raJMnl  along  the  Peiisaoiila  6:  Atlui- 
tic  divisinii  is  slii]»|K'(l,  it  ap|)i*ar.s  largely  to  Savannah.  The 
melons  raised  along  the  road  ar«*  ship|K*d  westward  bfcanie 
U'tter  markets  are  apparently  l'(»iind  in  that  dinvtion. 

4.  'I'he  term  "naval  stores**  in<*lndes  rosin  and  turiH-ntim*,  the 
prtMlnets  of  erndt*  turpentint>,  tar  and  rosin  oil.  K^isin  and  tur- 
|)entine  are  the  only  naval  >tort>s  involved  in  this  eas«*.  Thrrv 
is  hnt  one  grade  of  turpentine.  It  is  ship|K'd  in  standanl  bar 
rels«  weighing,  when  full,  alniut  l.n  |N>un(U.  At  the  time  ••£  the 
hearing  in  April,  I^l^T.  the  )»riee  ranged  froni  uU^ut  2'2  to  :!7*^4 
et'nts  per  gallon.  There  are  ].*»  tirades  of  ni^in,  desi^iated  a» 
A.  I>.  ( '.  n.  K.  \'\  (t.  II.  I.  K.  L.  M,  N.  window  glass  and  water 
whit*'.  Ko>in  i>  aUo  >hi)iptM|  in  harn'Is.  and  is  Mild  on  the  lia»U 
of  what  i.-'  kn«»'.vn  a?^  a  "wi-ight  harrel"  of  l'^o  |><»untls,  hut  the 
eask«»  aelually  wi-i^h  fn»m  t."***  to  .Mm»  piiund<  eaeJi.  The  value 
of  a  harri'l  <if  ro^in  de|»ends  u]H»n  it«>  L'rade.  Tin*  folhiwinft 
prict>  oittaiui  <l  in  Savannah  at  tin*  timt>  of  the  hearing:  A.  the 
|o\ve-i  irradi-,  aln.nf  .Sl..'»*»  p«r  l»arrf| ;  It.  i\  IK  U*r  aUnxX  the  Mine 
priiM.;  K,  .^1.:.:.:  K  .^n;.".:  <;,  *1.T:.;  II,  #!>:.:  I.  ♦I.1m»;  M. 
*l.'.»:i;  N.  Sl*.<h»;  window  L'la?-,  $-M.'»:  watrr  whin*,  $*J..Vi. 
rinM"  |»rie*-.  iif  till-  dilT«'n-nt  i:rail«--  vary,  lM>th  alnohitely  and  rel- 
ativi'Iy.  in iilini:  !•»  mark<*t  ennditinns.  The  pri****  in  the  Sa- 
vannah niarkiT  t^r  naval  -tiin'«»  L'ovrrn>  tin*  prii*!'  in  all  market* 
i»f  thf  rnitid  Srat*-.  At  lN!i-a<-i»la,  the  prii-^'  of  tur|)entine  in 
alwax  -  •  ■;  <'*iit  \*"-'i  \»r  lmHoii.  ami  th«-  |»ri«i*  of  n>sin  H>  o-ntji  le** 
|M-r  l-arnl  ^f  J^n  |ii.mpU.  tliaii  ihi*  daily  eh»«iinir  (piotation*^  of  the 
Savannah  inarkrT.      'Dn-  a^'Mial  )>rii*f  in  Savannah  iiniy  at  timi^ 

Im'  a  littl*-  1*—.  rlian  titr  pri«*i piMtiMl,      Lowit   exi»*»rt  frei|rtit 

rati  -i  ••litain  at  Savannah  than  at   l'rn<*af*t»la.  and  marine  innnr- 

ati«**-  i^  hii'lii  r  at  l*i-n». la  than  at  Savannah.      The^*  iNinditianft 

op«rati-  »•»  tl\  thf  prill-  at  INn-arnla. 

\  niival  <-t<irt-  tirni  at  I'liioaoila  takt--^  all  the  tnr|)entine  and 
p-In  -l.lp|"«!  Tm  if  at  flu-  almvi*  naiufil  prif*!*'^.  n*ffanlleMi  nf 
wlii-thi-r  tlh  rt*  io  an  artivi*  niarkt-t  at  Savannah  for  naral  i>tArea 
•  •r  u**t.  Thi-rr  an-  -ix  or  m^P'  hnyrr-*  an*!  twelve  or  more  nellera 
at  Savantiah.       When  turfN'ritinc  i<  n^i-eived  at  Savannah  it  is 
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gnaged  by  awom  and  bonded  inspectors  appointed  by  the  city 
<x)iincil  to  ascertain  the  number  of  gallons  in  each  barrel,  and, 
in  addition,  to  detect  any  possible  adulteration.  Each  barrel 
of  rosin  is  also  examined,  weighed  and  given  its  proper  grade. 
Besides  the  inspectors  referred  to,  there  is  a  supervising  in- 
spector appointed  by  the  board  of  trade  upon  the  recommenda- 
tion of  two  thirds  of  the  buyers  and  factors  in  the  naval  stores 
jnarket.  At  Pensacola  there  was  but  one  firm  engaged  in  the 
naval  stores  business  at  the  time  of  the  bearing.  This  firm  em- 
ploys a  man  to  gauge  the  turpentine  and  grade  the  roain.  It 
sells  practically  all  of  its  receipts  to  one  purchaser,  who  ships 
very  lately  to  points  in  the  interior. 

The  dealers  in  naval  stores  on  the  Pensacola  &  Atlantic  divi- 
sion are  dissatisfied  with  the  results  of  gauging  and  grading  as 
it  is  done  in  Pensacola,  and  the  testimony  is  that  under  the  pre- 
vailing practice  in  that  respect  at  Pensacola  they  prefer  to  sell 
their  product  in  the  large  market  of  Savannah.  Some  instances 
tending  to  show  reasons  for  this  dissatisfaction  are  cited  in  the 
testimony.  On  the  better  grades,  an  error  of  one  grade  in  the 
inspection  may  change  the  value  from  10  to  possibly  30  cents  on 
a  barrel  of  280  pounds.  Whether  there  is,  on  the  whole,  any 
mnterial  variation  between  the  inspection  at  Savannah  and  that 
at  Pensacola  is  not  found.  We  do  find,  however,  that  the  gaug- 
ing, jading,  or  other  inspection  is  more  likely  to  be  accurate  in 
a  market  like  Savannah,  having  numerous  dealers  and  an  elabo- 
rate system  of  inspection,  than  in  a  small  market  like  Pensacola, 
which  apparently  has  but  one  buyer. 

5.  The  Louisville  &  Nashville  Railroad  Company  does  not 
own  or  control  any  line  of  road  entering  Savannah.  In  the 
transportation  of  cotton  or  naval  stores  to  Savannah  from  Pen- 
sacola &  Atlantic  stations  the  interest  of  that  company  ends  with 
the  delivery  to  its  connection,  the  Savannah,  Florida,  &  Western 
Railway  Company  or  the  Florida  Central  &  Peninsular  Railway 
Company,  at  River  Junction.  The  only  revenue  it  can  receive 
from  esstbound  shipments  is  for  the  short  haul  to  River  Junc- 
'    tion.     The  conditions  are  reversed  on  traffic  going  westward. 

Most  of  the  naval  stores  shipped  from  Pensacola  &  Atlantic 
stations  westward  are  ultimately  destined  to  interior  points,  such 
as  Louisville.  Cincinnati  and  Chicajifo,  and  on  these  shipments 
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the  Louisville  &  Nashville  generally  receivea  a  loiig  haul  from 
Penaaeola.  The  LoiuBviUe  &  Nashville  therefore  has  a  aubetan- 
tifll  iaWrest  in  having  this  freight  move  west  to  or  through  Penw- 
cola  iualead  of  east  via  River  J  unction  to  Savannah  or  other  de»- 
tinations,  and  its  ratCB  are  made  with  a  view  of  inducing  buiOi 
westward  movement.  Efforts  to  build  up  the  naval  atores  indus- 
trv  on  the  Pensacola  &  Atlantic  division  had  failed  imtil  about 
t^vo  years  prior  to  the  filing  of  the  complaint  in  this  case.  At 
that  time  the  Pensacola  naval  stores  firm  began  husinesa,  and  the 
Txmisville  &  Nashville  put  in  a  lower  schedule  of  rales  from  sta- 
tions on  that  division,  pursuant  to  an  agreement  it  had  made  with 
the  Pensacola  firm.  The  rates  to  Savannah  were  not  raised  when 
the  rates  to  Pensacola  were  reduced.  A  result  of  such  action  od 
the  part  of  the  railroad  company  has  been  to  largely  increase  the 
voliune  of  ehipmonts  of  this  class  of  traffic  to  Pensacola.  Tha 
proportion  of  the  total  product  of  rosin  and  turpentine  at  thr 
Pensacola  &  Atlantic  stations  which  formerly  went  to  Savannah 
has  decreased  tmder  prespnt  rates,  so  that  very  little  of  either 
commodity  is  shipped  to  Savannah. 

A  former  agent  of  the  railroad  company  at  a  station  on  the 
Pensacola  &  Atlantic  division  testified  that  his  salary  was  made 
to  depend  in  some  degree  upon  whether  these  shipments  wcrf 
sent  west  or  east,  that  he  received  a  larger  commission  when  the 
traffic  was  destined  west.  There  is  evidence  to  the  effect  that 
shippers  have  had  difficulty  in  ascertaining  the  rates  in  force  on 
shipments  to  Savannah,  and  also  that  solid  carloads  of  rosin  or 
of  turpentine  were  required  when  the  destination  was  Savannah, 
while  mixed  carloads  were  permitted  in  the  westbound  move- 
ment. These  practices,  if  enforced,  ti^nd,  as  matter  of  fact,  to 
discriminate  nnjnstly  against  shippers  desiring  to  use  the  Sa- 
vannah market. 

a.  The  through  rates  from  Pensacola  &  Atlantic  division 
stations  to  Savannah  are  blanket  rates,  and  arc  mado  hy  the 
Tx)nisville  &  Nashville  in  connection  with  the  Plant  System  and 
the  Florida  Central  A-  Peninsular  R.  R.  Co.  The  same  rate  ap- 
plies from  all  shipping  stations.  When  the  complaint  was  filed 
the  Louisville  &  Nashville  had  in  effect  blanket  ratw  per  100 
pounds  to  River  .Innction  from  all  of  lliese  Pensacola  &  .\tlantic 
<Iivision  stations,  which  were  15  cents  on  roain  and  25  cents  on 
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turpentine.  These  rates  to  Kiver  Junction  were  subsequeudy 
withdrawn.  The  Louisville  &  Nashville  share  oi  the  through 
blanket  rates  to  Savannah  equals  its  former  local  rates  of  25 
cents  on  turpentine  and  15  cents  on  rosin  to  Biver  Junction. 
The  following  table  sliows  the  distances  and  rates  on  rosLu  and 
turpentine  in  carload  lots  from  a  majority  of  these  stations  to 
Pensacola  and  Savannah,  and  the  distances  to  River  Junction : 


RiVEB  JUKCT'S. 


Boliemia    .... 

Eacumbla  .... 
Gsit  City      .     .     . 

Millon 

Good  Hange     .    . 

Holw 

Millifnn  .... 
CreBtVttfw  .... 
Decrland     .    .    .    . 
MoBsy  Heiul  .     .     . 
DePuDiuk  Springs 

Afgyk' 

Poncfi  de  Leon  .  . 
Westville  .... 
CaryvUlc  .  .  . 
BoDifay  .... 
Chlpley  .... 
CottondHle     .    .    . 

GrtDd  Hidgo.  '  .  '  . 
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The  rates  per  ton  per  mile  from  several  of  these  stations  to  Pen- 
sacola  and  Savannah  are  given  below : 

To  To 

Pensiicolo.  SavaDDah. 

FROM  Rosin.    Turpen-    „„,.„     Turj^n- 

Bohemia .167  .288  .013  .019 

Escambia .100  .140  .012  .Oin 

Gait  City .059  .082  .012  .019 

Crest  View .026  .040  .018  .031 

DeFuniak  Spgs .019  .033  .014  .023 

Caryvillc 016  .080  .015  .024 

Chipley 015  .0:tt)  .016  .025 

Cotlomlule 014  .080  .017  .027 

Sneuds 012  .027  .018  .039 

On  a  shipment  of  rosin  from  Sneads,  Fla.,  to  Savannah,  the 
Louisville  &  Jfashville  would  receive  15  cents  per  100  pounds, 
or  75  cents  per  barrel  of  500  pounds,  for  a  haul  of  6  miles  to 
Kiver  »T unction,  while  the  connecting  roads,  the  Savannah,  Flor- 
ida A:  \Vest(M'n  or  the  Florida  Central  &  Peninsular,  would  only 
re(»eive  i)\\  v.outs  per  100  pounds,  or  46 V4  cents  per  barrel  of 
500  pounds,  for  the  haul  respectively  of  251)  miles  or  347  miles 
from  River  Junction  to  Savannah.     On  a  westbound  shipment 
of  rosin  from  Sneads  to  Pensaeola,  a  distance  of  155  miles,  the 
nit<'  is  JM  o  cents  ]>er  100  poun<ls,  or  47*  o  cents  per  barrel  of  500 
pounds,  jiikI  from  l>oheniia  to  Peiusacola,  a  distance  of  6  miles, 
the  rate  is  5  cents  j)er  100  pounds,  or  25  cents  per  barrel  of  500 
ponntls.     From   De  Funiak  Springs,  which  is  about  half-wty 
between  Pcnsac<>]a  and  Itiver  tlunction,  the  T-iOUisville  &  Nash- 
ville receives  for  the  transportation  of  rosin  7!^  cents  per  100 
poun<ls  f«>r  the  haul  to  P<'nsaeola,  and  15  cents  per  100  pounds 
to  River  Junction,  as  its  proportion  of  the  through  rate  to  Sa- 
vannah. 

Dotban.  Ala.,  on  the  Plant  System,  and  Tottondale,  Fla.,  on 
the  Prnsacfila  fc  .\tlanti<'  division,  are  each  al>out  204  miles  from 
Savannah.  Tb**  line  of  the  Plant  Syst(»m  runs  from  Dothtn 
north  of  tbr  Pjn-n<'nla  i'  Atlantic  <livision  of  the  T^uisville  & 
Xasbvillf,  an<l  <*iinnects  with  the  short  branch  to  River  Junction, 
about  (».''►  }u\]t'<  fn»ni  Dotban.  The  rate  on  rosin  from  Dothan 
h\  the  Plant  Systi  in  to  Savannah  is  12  cents  per  100  pounds,  or 
about  Si  mills  per  ton  per  mile.     From  Cottondalo  to  River  June- 
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tion  on  a  shiptDent  to  Savaunuh  the  Louisville  &  Nashville 
tixacta  15  cents  per  lUU  pounds  as  its  share  of  the  through  rate 
of  2414  cents.  This  lo-cent  share  amounts  to  S,57  cents  per  ton 
per  mile.  IVoin  River  Junction  to  Savannah  the  Plant  System 
receives  on  the  Cottondale  shipment  914  cents,  equal  to  about  1 
mills  per  ton  per  mile.  The  Louisville  &  Nashville  charges 
more  for  the  35-mile  haul  to  Kiver  Jnjiction  on  shipments  from 
Cottondale  to  Savannah  than  the  Plant  System  accepts  for  the 
entire  293  miles  from  Dothan.  On  shipments  coming  to  the 
Louisville  &  Nashville  via  River  Junction  and  destined  to  Pen- 
eacola  it  charges,  for  its  haul  to  Pensacola  from  River  Junction, 
7  centa  per  100  pounds  on  roain  and  10  cents  on  turpentine. 
The  Louisville  &  Nashville  has  in  effect  local  rates  of  20  cents  on 
turpentine  and  1-5  cents  on  rosin  from  Pensacola  to  River  Junc- 
tion. The  Lonisville  &  Nashville  rates  from  Pensacola  &  Atlan- 
tic stations  on  rosin  and  turpentine  to  Mobile  range  from  14  -to 
18^/;  cents  on  rosin  and  22  to  36  cents  on  turpentine  to  Mobile, 
The  rates  from  these  stations  to  New  Orleans  are  5  cents  higher 
than  to  Jlobile.  These  rates  were  formerly  blanket  rates  of  20 
cents  on  rosin  and  28  cents  on  turpentine  to  Mobile.  Group  rates 
were  also  in  effect  to  New  Orleans.  From  De  Funiak  Springs, 
a  central  point  on  the  Pensacola  &  Atlantic  division,  the  distance 
to  Mobile  is  183  miles  and  to  New  Orleans  it  is  324  miles. 

It  is  claimed  by  the  Louisville  &  Nashville,  and  we  so  find, 
that  its  rates  on  naval  stoves  from  the  Pensacola  &  Atlantic  sta- 
tions to  Pensacola  are  higher  than  the  rates  on  naval  stores  for 
the  like  distances  on  the  lines  entering  Savannah.  These  rates 
to  Pensacola  are  for  transportation  wholly  within  the  State  of 
Florida.  The  rates  on  commodities  carried  from  such  stations 
to  Pensacola  have  been  submitted  to  the  Florida  Railroad  Com- 
mission, and  that  Commission  approved  them  as  being  reason- 
able. We  do  not  find  that  the  rates  to  Pensacola  on  rosin  and 
turpentine  are  unreasonable.  Ten  or  twelve  years  ago  a  through 
rate  of  13  cent-e  per  100  poimds  was  in  force  on  rosin  from  some 
if  not  a!l  points  on  the  Pensacola  &  Atlantic  division  to  Savan- 
nah. 

7.  For  the  haul  of  79  miles  to  Pensacola  from  De  Funiak 
Springs  fft  point  about  midway  between  River  Jimction  and 
Pensacola)  the  rate  of  ly^  cents  per  100  pounds  on  rosin  gives 
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the  Louisville  &  Nashville  $18.00  per  minimum  carload  of 
24,000  poimds.  The  rate  of  241/4  cents  from  that  point  to  Sa- 
vannah, 341  miles,  yields  a  minimum  carload  rate  of  $58.30. 
Of  this  s\xm  the  Louisville  &  Nashville  receives  $36.00  for  its 
haul  of  about  82  miles  to  Kiver  Junction,  and  this  is  double  iU 
charge  westward  to  Pensacola.  The  rate  of  13  cents  on  turpen- 
tine, I)e  Funiak  Springs  to  Pensacola,  amounts  to  $32.76  per 
minimum  carload  of  60  barrels  of  420  pounds  each,  and  the  rate 
of  3 8 14  cents  from  the  same  point  to  Savannah  gives  the  total 
carload  rate  of  $97.02^  and  of  this  the  Louisville  &  Nashville 
obtains  25  cents  per  100  pounds,  or  $63.00  on  the  carload. 
These  rates  to  Savannah  give  the  Louisville  &  Nashville  $27.00 
per  car  more  on  turpentine  than  on  rosin,  its  connection  from 
Kiver  Junction  gets  $11.82  more  on  turpentine  than  on  rosin, 
and  the  road  east  of  Kiver  Junction  to  Savannah  receives  per 
minimum  carload  for  the  haul  of  259  miles  $13.80  less  on  rosin 
and  $28.98  less  on  turpentine  than  the  Louisville  &  Nashville 
receives  for  its  haul  of  from  6  to  155  miles  from  the  various 
stations  on  its  Pensacola  &  Atlantic  division.  Certainly  the 
shares  accruing  to  the  roads  east  of  River  Junction  are  not  un- 
reasonably high.  Compared  with  the  Louisville  &  Nashville 
])roportions  to  River  Junction  thoy  are  too  low,  but  as  related  to 
the  individual  rates  of  the  Plant  System  from  Dothan,  Ala.,  to 
Savannah  and  other  points  in  that  vicinity,  they  are  not  unrea- 
sonably low  as  shares  of  joint  rates  from  Pensacola  &  Atlantis 
division  stations.  For  example,  the  Plant  System  receives  18 
cents  on  rosin  from  Dothan  to  Savannah,  293  miles,  and  accepts 
91  i  cents  from  River  Junction  to  Savannah,  259  miles,  as  its 
share  of  tlie  through  rate  from  Pensacola  &  Atlantic  station*. 
It  also  <»liarges  22  cents  on  turpentine  from  Dothan,  and  accepts 
13Kj  rents  as  its  proportion  from  River  Junction  to  Savannah. 
*^.  Account  sales  put  in  evidence  show  the  price,  expenses  and 
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proceeds  in  Savannah  and  Pensacola  on  the  same  day  of  rosin 
and  turpentine  shipped  from  Chipley,  Fla, : 

TURPENTINE. 

PricfiSTic  Price  37c,  Hiiilier 

per  caliou.  ntr  (lallnn.  for 

Sale.                             Saviionuij.  Pensutola.  Savannah. 

Price  for  60  bbtg.(:i.000  gals.)  .    .    (;835.00              $810.0U  |15.00 

DuiluctioQS. 

Freight $P7.02  «t5.3B                tSl.eS 

Btomge 3.41)  3.40 

GftUging.  etc.    .     , 5.40  5.40 

Turning  bbls.  antl  iuBurancc     .     .  4.13  4,0.1                      .OS 

Custody.  Hup«rvIsioD  iind  labor  .  l.SO  1.H0 

CommiBBion  2'/,   % 3013  20.2.1                      .38 

ToMl  dedactioQS $131.88  $70.23                $53.13 

Set  proceeds 1693.03  $730. 74 

DiSereoce  in  favor  of  Pcnaacola $37  12 

ROSIN. 

Water  WliiCe. 

PrLW!*a.50  Price  «3. 40  Higher 

per  2m  lbs.  per  280  lbs.  fur 

Bale.                             SariLonuli.  PetiSHColn.  Savuunab. 

Price  for  00  bbla SaaT.Hfl              «3!>7.14  *10.74 

Deductions. 

Freight $73.75  $35.50                $47.35 

Slongu 1.80  l.SO 

Coopemge,  BampliDgaDd  weighing  3.60  3.60 

Insurance 1.33  1.30                    .04 

Custody,  Buperviaion  and  labor  .  1.80  1.80 

Oommigiion  i\i  % 0.69 6^43 .36 

Total  deductions I87.H7  $40.42              «47.65 

Kei  proceeds $179.89  $316. 72 

Difference  in  lavor  of  PeaEacola «36.»8 

The  alight  variation  in  insurance  and  commission  is  covered 
l»y  the  difference  in  price.  In  eacli  instance  the  difference  in 
freight  charge  results  entirely  from  the  difference  in  rate  to 
Pensacola  and  Savannah. 

The  turpentine  rate  from  Chipley  (P.  &  A.  station)  to  Pen- 
sacola, 117  miles,  is  18  cents,  and  the  rosin  rate  is  8^  cents  per 
100  pounds.  From  Chipley  to  Savannah,  303  miles,  the  rates 
are  2414  cents  on  rosin  and  381A  cents  on  turpentine.  Assum- 
ing the  gauging,  grading  and  other  conditions  ta  be  the  same  at 
Pensacola  as  at  Savannah,  with  the  exception  of  the  prevailing 
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ditTtTciuM'  in  priin*,  which  is  10  cents  less  per  weight  barrel 
n»^in  uikI  |  ^  criit  {kt  gullnii  on  turpentine  at  Pensacol«  than  at 
Savanna li,  turpentine  and  rosin  could  Ik*  sent  to  Savannah  or 
IN'ii-^arola  on  prarti<'allv  (Mpnil  terms,  if  the  rates  from  i'hipkr 
tn  SavatitiaU  wrre  nMluriMl  fn»ni  ^^^^l^  eents  to  24  cents  on  lur 
|X'ntinr  and  fr(»ni  I'-P.  |  to  Iii  c*«'nts  on  rosin.  This  takes  no  ae- 
(••»unt  of  tlic  irrrater  distan<*e  to  Savannah  than  to  IVni^onla. 

T\\r  <litTrrencr  in  distance  against  Savannah  ranges  from  110 
niilf>  at  Sncads  to  40.s  miles  at  Hohemia,  the  station  nearest  Pen* 
r^ai'ola.  'I'lie  maximum  distance  to  Savannah  is  414  niilea  from 
I  Bohemia,  of  \vhi(*li  tlie  Louisville  iV  Nashville  has  a  haul  of  155 
mile^.  and  the  nuiximtnu  distance  ti»  rensai*<da  is  iri.'t  miles  from 
Sn>  a<l>.  The  ininimiuii  di>tan<-es  are  i»  miles  li^ihemia  to  Pen* 
*»arii|a  on  the  Pen>acola  iV  Atlantic*  division,  and  2<t.%  miks 
Sncad-^  to  Savannah,  of  which  the  Louisville  &-  Nashville  has  a 
liaid  of  ti  miles.  For  this  maximum  haul  i»f  iri.'i  miles  and 
miniirium  haul  **{  «>  miles  to  Kiver  Junction  and  all  intermediate 
ili^tancfr*  tin*  Louisville  A:  Na>hville  irets.  as  U»fon»  stated,  15 
cfHT**  nil  ro>in  and  'J'*  cents  on  turpentine  out  f»f  the  thrmigh  rate 
to  Savainiali.  It  proviiles  car<^  for  shipments  to  Savannah,  bat 
it  ha^  ii«i  •Idivi-rv  expenn*  othi*r  than  is  invidved  in  transferrin|t 
the  rar  T<i  it*,  eoiiiiri'tion  at  Kiver  Junction.  (*onipan*«i  with  its 
liM-aU  .if  :»!._.  rt-iiu  o!i  pisin  ami  iM  events  on  tur|)entine  from 
SntaiU  tii  |*iii-acii|a,  l.*.ri  mih's,  including  all  ex|M»nse  nf  rf^vipl 
auil  dt'livt-rv,  its  L'l  ct-nt  share  i>n  r<»sin  anil  .Tiei^nt  share  on 
tiir)H-ntiiic  out  of  the  throuirh  rate  to  Savannah  fnmi  Sneads, 
i''»vrriiii:  a  haul  l»v  the  Louisville  Ar  Naitliville  of  hut  •»  miles,  are 
plain] V  r\cr-*ivi'.  The  Louisville  \'  Xa«ihville  makes  a  Ineal 
i-harL''-.  inclu«Iiiit:  n-cr|»tii»n  and  •i«'liviTv  ex|N>nses,  of  ."i  rrnts  on 
p'-in  aiii]  7  criit*^  on  fur]H>ntine  from  l»ohemia  to  Pensacola«  a 

di-Tan« f  »'•  iiiili"..      r|i'»n  men mpari-^'^n  of  ser\'iees  its  loeal 

i.iti-.  i<.r  l>M-;il  -•  v\  irt-  Ti«  l*i-n«aciila  \\<>nld  In*  unjust  if  applvins 
•  •\i  r  liki-  ili^T.iiM'is  tn  Ki\ii-  .luiiciinu  and  u-ed  hi  .-ilian*?^  <>f  tin- 
i!ir":ii:h  r:itr  t.i  Sjvaii!i;i!i. 

*».  rill  n-  ;irt .  Iiii\\«vir.  ^"Uir  nther  fact-s  ciinni-^'ti'il  with  th«» 
<jM'  -'ii.]!.  TI  f  L«'ui-villi'  »V  Na*hvilli-  ha*;  maih*  thi*-**'  ratii*  with 
:i  \  it  w .  !iMf  ••iil\  iif  priivi'lini:  a  !iiark*'t  at  I*en«*nc«»la  f«»r  naval 
-liippfil  fr"ni  i'-i  Pen-acMla  A*  Atlantic  ilivision,  hut  of  m- 

M'.iL'ini:  till-  iinMluctiiiii  of  •^uch  f*<imm<M]itie'«  in  that  seetion; 
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and  it  is  a  fact  that  tlie  output  at  its  PeDBacola  &  Atlantic  sta- 
liooB  is  much  greater  than  it  was  before  the  establishment  of  the 
present  rates  to  Pensacola,  The  building  up  of  the  Penaacola 
market  has  benefited  producers  and  dealers  along  this  division. 
The  pi-eaent  rates  to  Savannah  were  in  effect  before  the  Louis- 
ville &  Nashville  made  these  rates  to  Pensacola,  and  whatever 
wrong  now  exists  has  not  been  caused  by  changes  in  the  Savan- 
nah rates,  but  by  the  relation  in  rates  as  between  Pensacola  and 
Savannah,  ivhich  causes  the  great  bulk  of  the  traffic  to  go  to  Pen- 
sacola. 

Another  consideration  is  that  the  Louisville  &  Nashville  by  in- 
ducing this  traffic  to  go  to  Pensacola  is  able  to  secure  return  local 
loading  for  cars  which  have  been  used  to  haul  supplies  from  or 
tlirough  Pensacola  to  its  Pensacola  &  Atlantic  stations.  It  must 
also  furnish  cars  for  naval  stores  shipments  to  Savannah,  but  it 
cannot  rely  upon  those  cars  coming  back  with  supplies  for  sta- 
lions  on  that  division.  The  car  passes  from  its  control  at  River 
Junction,  and  it  may  reach  its  line  again  at  some  point  far  dis- 
tant from  its  Pensacola  &  Atlantic  division.  This  might  not  be 
material  with  free  interchange  of  cars  carrying  a  large  traffic  to 
and  from  the  Pensacola  &  Atlantic  division,  but  it  is  of  some  im- 
portance in  view  of  the  present  small  volume  of  business  which 
is  done  at  points  on  that  part  of  the  Louisville  &  Nashville  Sys- 
tem. 

It  is  urged  by  the  Louisville  &  Nashville  that  these  rates  to 
Pensacola  are  applied  in  large  degree  on  naval  stores  which  are 
reshipped  from  Pensacola  to  points  north,  like  Cincinnati  and 
Louisville,  and  that  it  thereby  gets  a  long  haul  which  it  could 
not  obtain  from  shipments  to  Savannah.  The  rates  to  Pensa- 
cola are  not  necessarily  the  proportion  which  the  Louisville  & 
Nashville  must  take  into  account  in  fixing  rates  on  shipments 
from  the  Pensacola  &  Atlantic  stations  to  Louisville  or  Cincin- 
nati. It  can  make  low  rates  over  its  own  line  for  the  long  haul 
to  those  points,  with  no  other  regard  to  the  local  rates  to  Pensa- 
cola than  that  the  charge  to  Cincinnati  or  Louisville  should  not 
be  less  than  the  rate  to  Pensacola.  It  does  in  fact  make  through 
rates  from  its  Pensacola  &  Atlantic  stations  via  Pensacola  to 
various  points  which  are  considerably  less  than  the  sum  of  rates 
to  and  from  Pensacola.     The  Louisville  &  Nashville  has  in  ef- 
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feet  a  special  rate  over  its  own  line  of  25  cents  on  turpenline 
from  Pensacuia  to  Evanaville,  Ind.,  a  distance  of  G21  uiiles. 
This  is  no  more  than  tlie  share  it  exacts  out  of  the  through  rate 
to  Savaiiuali  from  points  on  the  Fensacola  &  Atlantic  division 
tor  which  it  carries  ihe  turpentine  no  greater  distance  than  Ibo 
miles  from  Bohemia  to  Kiver  Junction,  and  its  haul  to  Kiver 
Junction  may  be  as  low  as  6  miles.  The  Louisville  &  Xashville 
rates  to  Pensacola  are  intended  tu  draw  naval  stores  to  that  mar- 
ket for  sale  and  subsequent  reshipmeut,  and  the  Louisville  & 
Kashville  secures  the  carriage  of  all  shipments  from  Pensacola. 
The  roads  to  Savannah  make  naval  stores  rates  low  to  Savannah, 
not  for  consumption  there,  but  because  it  is  a  market,  a  point  of 
concentration  and  reshipment,  for  such  stores.  A  large  part  of 
the  domestic  shipments  of  this  tragic  from  Savannah  is  shipped 
north  by  water,  and  the  Plant  System  and  Florida  Central  & 
Peninsular  must  share  the  rail  shipments  from  SavaiiniiL  with 
the  other  roads  entering  that  city.  The  Louisville  &  Nashville 
can  justly  claim  that  its  rates  on  naval  stores  to  the  nearby 
market  of  I'onsacola  from  these  Pensacola  &  Atlantic  division 
stations,  as  compared  with  the  through  rate  to  Savannoh,  the 
much  more  distant  market,  should  give  some  advantage^  to  Pen- 
sacola, which  it  has  contributed  largely  to  build  up  as  a  concen- 
trating point  for  these  commodities. 

The  market  prices  of  rosin  and  turpentine  are  not  directly  af- 
fected by  the  freight  rate  from  these  Pensacola  &  Atlantic  sla- 
tiona  to  either  Pensacola  or  Snvaiinali.  Savannah  is  our  princi- 
pal market  for  naval  stores,  and  the  price  there  from  day  to  day 
is  determined  Upon  the  demand  for  the  various  grades  and  Iho 
receipts  from  all  sources.  Rosin  and  turpentine  are  altw 
shipped  into  Pensacola  from  numerous  points  in  that  section  of 
the  country.  The  Ivouisville  &  Nashville  has  rates  to  Pensacola 
on  these  naval  stores  from  a  lai^  number  of  shipping  points  on 
several  other  divisions,  which  are  at  least  relatively  as  low  as 
tbose  from  its  Pensacola  &  Atlantic  division.  But  if  Pensacola 
did  depend  entirely  on  these  stations  for  it*  rosin  and  tnrpentine. 
the  price  in  Pensacola  nppan-ntly  would  not  be  determined  by 
the  freight  rate :  for  such  price,  on  account  of  higher  export  ralf* 
and  higher  marine  insurance  llian  prevails  at  Savannah,  is  fixwl 
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at  the  detinite  amount  less  tliaii  the  price  in  Savannah  hereinbe- 
fore stated. 

On  the  other  hand,  the  evidence  is  abundant  that  these  fixed 
prices  at  Savannah  and  Penaaeola  do  largely  affect  the  freight 
raie.  The  Plant  System,  for  instance,  must  make  a  rate  from 
Dothan,  Ala,,  which,  in  view  of  the  price  in  Savannah,  will  en- 
able the  industry  to  be  carried  on  with  profit  in  and  about 
Dothan.  For  the  same  reason  the  Louisville  &  Nashville  put 
in  rates  from  Pensacoia  &  Atlantic  stations  to  Pensacola,  which, 
it  believed,  would  encourage  production  and  give  it  increased 
traffic  in  naval  stores  from  that  division.  Plainly  these  prices 
serve  aa  limitations  upon  both  the  carrier  and  the  shipper.  It 
follows,  therefore,  that  in  determining  what  are  just  rates  to  Sa- 
vannah as  compared  with  those  to  Pensacola  from  these  produc- 
ing points  on  the  Pensacola  &  Atlantic  division,  this  unvarying 
difference  between  obtainable  prices  in  the  two  markets  is  a  fac- 
tor of  importance. 

10.  The  difference  in  price  aa  between  Pensacola,  of  10  cents 
per  weight  barrel  of  280  pounds  of  rosin,  amounts  to  about  31^ 
cents  per  100  pounds.  The  price  of  turpentine  is  lower  at  Pen- 
sacola to  the  extent  of  y^  cent  per  gallon,  and  this  results  in  a 
difference  of  2.5  cents  per  barrel,  which  usually  contains  about 
.50  gallons,  and  has  a  total  weight  of  about  420  pounds.  Such 
difference  in  price  per  barrel  is  equal  to  about  6  cents  per  100 
pounds.  These  differences  in  market  price  are  exceeded  on  the 
Pensacola  &  Atlantic  division  itself  by  the  difference  between 
the  rate  to  Pensacola  and  the  share  of  the  Savannah  rate  for  like 
distances  to  River  Junction  from  all  stations  on  rosin,  and  from 
Chipley  to  Bohemia,  inclusive,  on  turpentine.  Under  the  rela- 
tive rates  now  in  effect  to  Savannah  and  Pensacola,  shippers 
from  Pensacola  &  Atlantic  stations  are  practically  denied  the 
right  to  choose  between  the  two  markets,  although  both  are  natu- 
ral markets  for  naval  stores.  The  rate  to  and  the  fixed  price  in 
Pensacola  preclude,  on  a  coraraercial  basis,  the  shipments  of 
thesie  naval  stores  to  Savannah.  Pensacola  woTild  have  the  ad- 
vantage under  any  readjustment  short  of  making  the  through 
rate  to  Savannah  no  higher  than  the  sum  of  the  rate  from  the 
same  station  to  Pensacola  and  the  difference  in  price  in  the  two 
markets.     The  share  of  the  Savannah  rate  east  of  Eiver  June- 
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tinii  is  liut  too  loWy  uiid  the  wrongful  prejudice  entailed  upon  St- 
vannali  and  shipments  to  Suvunnah  is  found  in  the  disparitr  b^ 
twffu  the  i^ouisville  &.  Nashville  share  to  Kivcr  Junction  and 
its  Inwcr  local  rates  for  like  distances  to  Pensacola. 

The  present  Ix^uisville  ^  Nashville  share  applving  from  all 
IN  iisanila  ^  Atlantic  statitms  to  Kiver  Junction  is  simply  an  ar- 
hitrarv  proportional  rate.      In  so  far  as  its  present  share*  of  the 
Savannah  rate  on  rosin  from  all  Pensacola  &  Atlantic  stations 
<xc4C(ls  its  liK'al  rates  for  like  distance's  to  Pensacola  it  is  est 
iv<\  and  to  tlu;  sauK*  extent  it  renders  the  through  charge 
ivc.      in   so  far  as   its   share  of   the   Savannah   rate  on   lur* 
priitinc  fr«»n.  Mossy  Ih'ati    ami    stations    west   of    thai    point 
«*\4m>4mIs     Tlit>    local    rate    for    like    <listunees    to    IVnMicola    af 
rtinipared   with   the  distance  to   Uiver  Junction   it    is  exi 
ivf.  and  ti>  the  same  extent  it  renders  the  thnmgh  charge  vxi 
iv4'.      'Iht*  same  hasis  applied  to  some  of  the  stations  east  of 
Mo<-«y  Head  furnishes  total  rates  «»n  tur|>entine   to  Savannah, 
which  w«Milil  ni»t  tMpial  the  rate  frnm  tht*  same  statiim  to  PonM- 
<'*>la  plus  the  iHffenMice  in  market  |»ricc.      Fur  example,  Snoad» 
wmild  takf  a  thr«'ni:li  rate  tn  Savannah  of  i,M»l  j  c<*nti«,  whili*  the 
rat«*  fp'm  SncafU  !•>  l*i*n^at*i»la  i*<  lM  crnts,  and  the  difference  in 
market  prici*  nf  i\  cents  inak4'>  a  ti>tal  nf  If 7  (*i'nts.     This  indi- 
4'ates  that  the  fair  minimum  rate  tn  Savannah  should  In*  27  cents. 
whilf  the  SiieihU  IN'nsacf»la  rate    n'uuiins  at    21  cf^nls.     A  27- 
4'ent    rate    fp»m    )Hiints    west    nf  Sneads,  to  and    including  IV 
riiiiiak  Spriiiir-,  wnid«l  U*  mnn*  than  the  sum  of  the  rato  froon 
file  -^ame  station  tn  Peii'^acnla  and  the  ti  i-^'Ui  ditli'n'nc«»  in  price. 
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These  changes  are  indicated  in  the  following  tables  showing 
rates  from  various  points  on  the  Pensacola  &  Atlantic  division : 


Preaeot.     Reduced. 


SavaDnHti. 
PreecDt       It  educed 
Uatc.  RiiLe. 


Hohemla  .     . 

IIS 

fli 

24+             18? 
S4                 18! 

Yalestre    .    . 

15 

fli 

KscambiH      . 

1.^ 

9 

24 

18i 

GBllCily   .    . 

15 

9 

24 

18i 

Good  Range 

15 

9 

24                 18i 

Crest  view  .    , 

15 

6 

24 

17i 

MosBy  Head 

15 

9 

24i               I7i 

DeFuDlak  Spri 

age  .          7i 

16 

71 

34i               19i 

Caryvilie 

15 

7 

24, 

18i 

CUipley      .    . 

15 

Qi 

34i           iai( 

Cottondale  . 

15 

aj 

24 

15J     , 

b' 

15 

61 

24 

Hi    -< 

Grand  Itldge 

9 

15 

5' 

34J               14i 

tSDeuds  .    .    . 

.     .            91 

15 

5 

24 

14t 

TURPENTINE. 

To 

L,  &N. 

share t« 

To  Savannah. 

Pensacola 

Hirer  Junction. 

Present      Reduced 

FKOM 

Kate. 

Present. 

Reduced. 

Rate 

itate. 

Bohemia .     . 

7 

25 

21 

89^ 

34i 

Ynieatra    .    . 

.     .             7 

as 

21 

88 

841 

BBCambia     . 

7 

35 

30 

SK 

83i 

GahCity  .    . 

.     .             7 

S5 

20 

H8 

asi 

Good  Range 

8 

25 

20 

StH 

33i 

CrestTiew  .    . 

.     .            10 

25 

19 

38 

83i 

Mossy  Head 

12 

25 

15 

88J 

m 

DeFuDiak  Sprl 

aea.           13 

2S 

18-i 

B1 

27 

Caryvilie      . 

15 

26 

ISi 

m 

27 

Chipley     .    . 

.    .           18 

25 

ISi 

38+             27 

Cottondale  . 

19 

25 

i4 

m 

27 

Marianoa  .     . 

.     .            20 

35 

18^ 

38 

37 

OniDd  Ridge 

2fl 

25 

13i 

as 

37 

Bneada  .     .    . 

.     .           21 

25 

13i 

as 

27 

i 


Stations  between  those  mentioned  in  the  foregoing  tables  would 
take  relative  rates  according  to  the  same  basis. 

These  apparently  considerable  reductions  from  existing  rates 
would  not  operate  to  reduce  the  revenue  of  the  Tx)ui3vil)e  & 
Nashville  materially,  if  they  would  at  all.  The  quantity  of 
rosin  and  turpentine  shipped  from  these  stations  is  very  small, 
and  such  reduced  rates  would  give  the  Louisville  &  Nashville 
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tli4'  saiiir  revenue  tliut  it  derivos  from  shipmoiits  for  lik«-  di*- 
tuiKM's  tn  IN'ii^ac'olu  us  roHipari'il  with  the  ilistunvi'^  i*»  Hirer 
.1  miction,  r.VH'pt  on  tiir]N*ntin4*  shipments  from  the*  iii«in-  c*aMerK 
«>tati«ins  to  Savannah,  and  on  these  it  wuiilil  get  uiMre.  Hie 
l«»tal  rat4'  to  Savannah,  after  iledueting  the  (litTen*iK*i-  iu  market 
price,  which  is  hi^^her  in  Savannah,  W4»uhl  of  onirso  still  be 
L^reater,  and  from  most  stati(»ns  verv  much  gn'Uter,  than  tkt*  rate 
t'roni  such  stations  to  IVnsacohi.  A  singh*  exifption  is  Siieadi* 
(i  inih's  from  Kiver  Junction,  f(»r  wliich  th<'  rate  on  tur|N.*ntilie 
tt»  Savannah  wouhl  just  4*(|ual  the  rate  from  Sneads  to  IVn^cola 
plus  the  ditTeren<M*  of  <»  cents  in  the  market  jirice. 

Such  redu4M*d  rates  to  Savannah  would  Ik*  from  1*4  to  2*4 
cental  lower  i»n  ro>in  than  the  stan«lard  taritT  tix<*d  fur  like  di#- 
tauco  hv  the  (ieoriria  liailroad  ( *ommissit>n,  and  thev  wtiulj  be 
from  .*W  ^  to  loi.j  (*i>nts  hi;;her  on  tur]M*ntine  than  the  milei|re 
ratr^  allowcfi  hv  tin*  (ieor^ia  < 'ouimission.  This  i^  iieeau*«e  tbe 
Plant  Sv>teiii  hhare  of  the  Savanmih  rate  east  of  Kiver  •liinrtiap 
i^  lf«:«  than  the  (it'or^na  mih'ap-  taritT  rate,  and  tlie  I^iui^villt*  4 
.\a>iiville  rates  to  Pensacola  are  lower  on  rosin  and  slight  I  v 
higher  on  turpentine  than  rates  determineil  un«hT  the  ltet»r|ria 
taritT. 

1  1.  Hitth  upland  anil  .-ea  i'^laml  cotton  an'  ppNlui-eil  al^iig  the 
line  of  tlie  IN'U^acoia  iV  Atlantic  divi>ioii,  and  aUiut  l«i  |mt  cent 
of  the  crop  is  of  the  Inn;;  ^ta|d<•  or  sea  ii^land  varif*iv.  Tlit>  urm 
i**land  L^radr  \>  «:enerallv  worth  o  or  t  (*<*nts  a  fMiund  moit'  than 
upland  eottiin.  Mi>**t.  if  not  all,  of  the  >ea  i^lanil  mtt(»n  a|ip(*mri 
tf»L'it  tn  Savannah.  I>urini:  the  vear  l^iHi  *lT  tiie  »lii|Hiiont«  of 
cnttMii  fp-m  I'l'ii-acola  A:  Atlantic  >.!ation>  ti»  Savannaii.  New  Or- 
lean**  and  Mniiile  wi-p-  a**  fi»lloM<.:  'In  .^avannah.  4,tt77  hale*; 
tn  Xfw  Orlian-.  o.Tln  halo;  to  M«iliili'.  "J.^iM  hales.  iVliMlcola 
i«  not  a  cnttnn  market  aihl  practically  nn  cotton  i-^  shipixtl  to  that 
jNiinr.  I'hr  ratf  nn  cnttnn  from  I*en-acnla  \:  Atlantic  9tation»  to 
Savannah  at  the  time  ifi  cnmplaint  and  at  tlie  date  of  thi*  hearing 
in  rhi<i  ca-i'  wa-  .^'J.7r»  [ht  hah*,  anil  the  hale  is  est i muted  to  wri|th 
.'•«"»  pnimd-.  "i  iii>  re-ulleii  in  a  rate  of  ,'•;•  ii*nts  {mt  1<HI  imiiiitlA. 
riii-  rah*  applii-d  from  all  stations  and  had  U-en  in  elTit*t  f«»r  a 
nmulMT  nf  \iar*i.  Thi-  l,i»ui-ville  A:  Na-hville  shan*  of  the  $2.75 
rail'  \va^  J?l.7."»  jht  hale  fi»r  it-  haul  to  Kivi-r  Junction,  while  «m- 
neetinc  rnaiU  only  n-ti'ived  tUMi.     There  an*  m*  «'«»iiipn'Mei 
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the  Penaacola  &  Atlantic  division,  and  if  the  cotton  was  com- 
pressed by  the  carrier  in  transit  it  was  done  by  the  road  east  of 
River  Junction.  Notwithstanding  the  blanket  cotton  rate  from 
Pensacola  &  Atlantic  stations  to  Savannah  is  challenged  by  the 
complaint  in  this  case,  that  rate  was  increased  by  the  defendants 
after  the  hearing  from  $3.75  to  $3. HO  per  bale,  and  if  for  export 
the  rale  was  still  higher,  $3.45  per  bale.  The  special  export  rate 
was  afterwards  canceled,  and  the  rate  to  Savannah  for  all  pur- 
poses is  now  $3.30  per  bale  of  500  pounds.  From  most  stations 
on  the  Pensacola  &  Atlantic  division  the  rate  to  Pensacola  was 
$1,50  per  bale  of  500  pounds.  A  few  stations  comparatively 
near  Penaacola,  including  Gait  City  and  Escambia,  took  rates 
of  26  and  27  cents,  the  former  being  the  lowest  rate  to  Pensacola. 
These  rates  were  also  in  effect  at  the  time  of  the  hearing. 

The  rate  on  cotton  from  all  Pensacola  &  Atlantic  stations  to 
itohile  was,  at  the  time  of  the  complaint,  and  still  is,  $2.00  per 
bale,  and  to  New  Orleans  it  was  and  still  is  $2.50  per  bale.  The 
rates  to  Mobile  and  New  Orleans  commence  with  Escambia,  10 
miles  from  Pensacola.  and  include  River  Junction,  161  miles 
from  Pensacola.  The  distance  from  Escambia  to  Mobile  is  114 
miles  and  to  New  Orleans  255  miles.  From  Sneads,  6  miles 
west  of  River  Junction,  these  distances  are  259  miles  to  Mobile 
and  400  miles  to  New  Orleans.  From  Escambia  to  Savannah 
the  distance  is  410  miles,  and  the  distance  from  Sneads  to  Sa- 
vannah is  265  miles.  From  De  Funiak  Springs,  a  central  point 
on  the  Pensacola  &  Atlantic  division,  the  distance  to  Mobile  is 
183  miles  and  to  New  Orleans  324  miles.  That  point  is  distant 
from  Savannah  341  miles.  The  Louisville  &  Nashville  ob- 
tained $1.75  out  of  the  former  rate  to  Savannah,  and  it  actually 
gets  as  much  or  more  out  of  the  higher  rate  now  in  force.  It  re- 
ceived that  sum  for  the  short  haul  to  River  Junction,  and  only 
charges  75  cents  more  for,  in  most  cases,  more  than  double  the 
distance  to  New  Orleans.  From  only  three  or  four  Pensacola 
■&  Atlantic  stations  near  Pensacola  is  the  distance  to  Mobile  less 
than  the  di.stance  to  River  Jimction,  and  it  is  not  understood 
that  any  cotton  is  sent  from  those  stations  near  Penaacola. 
From  De  Funiak  Springs  the  mileage  is  much  greater  to  Mobile 
than  to  River  Junction.  The  rate  to  Pensacola,  Mobile  and 
New  Orleans  does  not  include  the  cost  of  compression. 
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It  was  testified  by  the  vice  president  of  the  Louisville  &  Nash- 
ville that  having  reached  a  basis  of,  say,  50  cents  to  55  cents  per 
100  pounds  on  cotton,  it  has  been  found  from  experience  that 
that  is  about  the  maximum  rate  which  can  be  secured ;  and  we 
find  that  to  be  the  fact  in  this  southern  territory. 

On  account  of  risk  of  fire,  bulk  and  loading  expenses,  cotton 
is  not  an  attractive  commodity  to  a  carrier  on  a  short  haul  of  50 
miles  or  less.  The  rate  to  Savannah  is  a  joint  rate,  while  the 
rates  to  Alobile  and  New  Orleans  are  only  those  of  the  Louisville 
&  Nashville.  The  rate  to  New  Orleans  must  be  fixed  with  refer- 
ence to  the  obtainable  price  in  that  large  cotton  n^arket. 

The  tariffs  showing  the  former  rate  of  $2.75  and  the  present 
rate  of  $3.30  per  bale  state  that  they  apply  from  all  Pensacola 
&  Atlantic  division  stations.  It  does  not  appear  whether  Pen- 
sacola is  enibraced  in  that  designation  or  not.  Pensacola  is  not 
included  in  the  list  of  Pensacola  &  Atlantic  division  stations 
shown  on  its  rosin  and  turpentine  tariff.  It  further  appears 
that  the  Louisville  &  Nashville  has  in  force  a  separate  tariff 
showinii;  class  and  commodity  rates,  and  which  includes  a  rate  of 
32  cents  per  100  pounds  ($1.60  per  bale)  on  compressed  cotton 
to  Savannah.  This  rate  has  been  in  effect  for  some  vears.  The 
$2.75  and  $3.30  rate  from  Pensacola  &  Atlantic  stations  applies, 
as  before  nu^ntioned,  on  uncompressed  cotton.  We  find  no  ref- 
erence in  the  record  to  this  32-cent  rate  from  Pensacola  on  the 
compressed  article,  and  there  is  nothing  to  indicate  its  bearing 
in  this  case.  If  anv  cotton  is  shipped  from  Pensacola  to  Savan- 
nah it  may  Ix^  sent  via  ^lontgonierv  and  the  road  to  Savannah 
from  that  jKnnt,  or  via  River  Junction  and  the  connecting 
road  to  Savannah.  The  Louisville  &  Nashville  haul  is  practi- 
callv  the  same,  Ifil  miles  to  River  Junction  and  162  miles  to 
^lontfifomerv.  Taking  in  account  the  cost  of  compression, 
which  is  usually  50  cents  jht  bale,  the  combinatiim  of  rates  from 
these  P(»nsncola  &  Atlantic  stations  to  Pensacola  and  from  Pen- 
sacola to  Savannah  is  noi  loss  than  the  diro<'t  rate  via  River  Junc- 
tion. Whether  any  wrongful  ])reju<lice  is  inflicted  upon  the 
Pensacola  it  Atlantic  division  sliij>pers  by  the  disparity  between 
the  unconi]»ressed  c<»tton  rate  to  Savannah  an<l  the  c(»inpres8ed 
cotton  ratr  to  Pensacola  cannot  now  Im*  «h'tennined. 

It  is  not  found  that  the  entire  rate  of  $2.7r»  is  excessive,  unrea- 
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sonable  or  unjust  in  itself  or  in  comparison  with  the  rate  to  Mo- 
bile or  New  Orleans;  but  we  do  find  that  the  present  rate  of 
$3.30  per  bale,-cqual  to  3.8  cents  per  ton  per  mile  for  a  haul  of 
341  miles,  is  exceagive,  and  that  the  action  of  the  Louisville  & 
Nashville  and  its  connections  to  Savannah  in  advancing  the  rate- 
above  the  former  existing  charge  of  $2.75  per  hale  was  al- 
together unreasonahlc  and  unjust. 

12.  The  following  table  shows  the  rates  from  New  Orleans, 
Mobile  and  Savannah  to  several  of  the  Pensacola  &  Atlantic  di- 
vision stations  on  dasses  1,  2,  3,  4,  5,  6,  E,  D  and  F: 

To  MilPB.     I23450BU        V 

MATianna,  Fla.,  (pBr 

From  bbl.) 

New  Orleana 330   102     85     m     «1     5(1     52     i>2     24       80 

Mobile , 230     84     72     60     55     SO     46     46     21       54 

EaYannah 285     85     72     CO     56     50     48     46     21       54 


Chipley,  Fla., 

New  Orleans 362  (ID  83  66  60  65  51  61  23 

Mobile 221  80  UG  63  53  48  44  44  SO 

Savannah 303  03  78  66  69  62  46  44  22 


Caryville,  Fla.. 

New  Orleans 345  9(1  81  64  59  54  50  50 

Mobile 204  76  65  58  51  46  42  42 

Savannah 320  100  82  72  64  57  50  45 


DePuniak  Springs,  Fla., 

New  Orleans 324     90     81     64     69     B4     46     46     23       G6 

Mobile 1S3     72     02     64     49     44     40     40     Ifl       48 

Savannah 341  108    68    76    08    80    52    47    27      00 

It  appears  from  this  table  that  the  rates  from  Savannah  to  De 
Funiak  Springs,  n  point  about  midway  on  the  Pensacola  &  At- 
lantic division,  are  from  1  to  12  cents  higher  than  those  from 
New  Orleans,  and  the  distance  from  Savannah  is  greater  by  IT 
miles.  The  differences  against  Savannah  on  the  lower  classes 
range  from  1  cent  on  class  B,  which  includes  bacon,  to  6  cents 
on  class  5.  To  Carwille,  which  is  25  miles  less  distant  from 
Savannah  than  it  is  from  New  Orleans,  the  rates  from  Savannah 
are  still  slightly  higher  than  those  from  New  Orleans,  except 
on  class  B  (thr  bacon  class),  which  is  5  cents  leas  from  Savan- 
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nuh,  and  oa  class  6,  which  ia  the  same  both  from  Savannah  and 
^ew  Orleans.  The  ratea  to  Chiplej,  50  miles  nearer  to  Savan- 
nah than  to  Hew  Orleans,  are  leas  from  Savannah  on  all  classes, 
except  L'lass  ^,  which  takes  a  rate  from  Xcw  Orleans  1  ctmt  loss 
(han  from  SavannalL  To  Alarlauua,  95  miles  nearer  to  Savan- 
nah than  to  Xew  Orleans,  the  rates  are  considerably  in  favor  of 
Savannah.  The  rates  from  Pensacola  are  of  course  somewhat 
less  than  those  from  Mobile. 

At  the  time  of  the  bearing  the  rate  on  class  B,  which  includes 
bacon,  from  Savannah  to  Chipley,  was  47  cents,  but  it  is  now  44 
cents.  The  47-cent  rate  was  divided  so  that  the  Plant  System 
received  22  cents  for  its  distance  of  359  miles  to  River  Junction, 
while  the  Xjouisville  St  Naghville  obtained  35  cents  for  its  haul 
<>i  45  miles  from  River  Junction  to  Chipley.  Pinkard.  Ala., 
and  lit.  Pleasant,  Fla,,  located  respectively  on  tho  Plant  Sys- 
tem and  the  Florida  Central  &  Peninsular,  are  towns  of  about 
the  same  size  as  Chipley  and  of  similar  business  importance. 
From  Savannah  Pinkard  is  303  miles,  Mt.  Pleasant  331  mile«, 
and  Chipley  304  miles.  The  rate  on  bacon  per  100  pounds  to 
Pinkard  from  Savannah  at  the  time  of  the  bearing  was  3S  cents, 
and  to  Mt.  Pleasant  37  eenta,  and  afterwards  changed  to  33 
cents ;  while  the  rate  to  Chipley  was  then  47  cents,  and  is  now  44 
<«nts.  The  Louisville  &  Nashville  has  the  entire  haul  between 
New  Orleans  and  stations  on  its  Pensacola  &  Atlantic  division, 
while  on  traffic  from  Savannah  it  must  divide  the  rate  with 
the  connecting  road  at  River  Junction.  The  evidence  does  not 
warrant  a  finding  that  tho  differences  in  rates  against  Savannah 
are  unreasonable  or  otherwise  excessive. 

13.  The  water  and  rail  rates  on  sugar  from  New  York  to  New 
Orleans,  Mobile  and  Pensacola  are  36  cents  per  100  pounds  to 
New  Orleans  and  29  cents  to  Mobile  and  Pensacola.  When  the 
pneo  was  heard  the  rates  via  Savannah  or  Charleston  were  30 
<'enta  to  Nfw  Orleans,  29  cenU  to  Mobile  and  35  oenta  to  Pensa- 
cola. The  present  water  and  rail  rates  are  in  effect,  not  only 
through  Savannah,  but  also  via  Jacksonville,  Charleston  and 
Norfolk.  The  all-wntor  rate  to  New  Orleans  appears  to  be  30 
tents.  Tlic  rates  on  sugar  from  New  York  to  Chipley  and  other 
points  on  the  Pensacola  &  Atlantic  division  of  the  Ix>uisville  ft 
Nashville  are  sixth-class  ratea,  and  appear  to  be  leas  than  th« 
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rates  to  and  from  either  Pensacola  or  Kiver  Junction, 
f  the  other  classes  of  freight  appear  to  be  combinations 
11  Pensacola.  At  the  date  of  hearing  the  rate  on  sugar 
)ley  was  59  cents.  The  sugar  rates  to  these  stations 
from  49  cents  to  Kiver  Junction  to  65  cents  at  Argyle. 
;ambia,  near  Pensacola,  the  rate  was  50  cents.  These 
Dpear  to  be  still  in  effect. 

testimony  is  that  sugar  from  New  York  to  Pensacola^ 

and  New  Orleans  would  not  ordinarily  reach  those  cities 

lis  Pensacola  &  Atlantic  division,  but  that  it  would  come 

7  by  way  of  Montgomery.     It  is  admitted,  however,  that 

ffic  could  come  over  that  division,  and  even  that  some  of 

be  so  routed. 

rate  to  New  Orleans  is  low,  and  is  controlled  by  the  com- 
n  of  steamship  lines  plying  directly  between  that  port  and 
fork.     A  steamship  line  has  recently  been  put  in  service 
3n  New  York  and  Mobile.     Packet  line  steamers  are  fre- 
y  chartered  to  run  between  New  York  and  Mobile  and 
X'ork   and   Pensacola.     But   little   freight   of  the   lower 
3  is  carried  all  rail  from  New  York  to  New  Orleans.     New 
ns  is  a  sugar  refining  point,  and  the  price  in  that  city  has 
es  been  less  than  the  price  in  New  York.     River  Junction 
the  x\ppalachicola  River,  a  navigable  stream,  and  one  or 
vessel  lines  ply  on  the  river  from  points  on  or  near  the  Gulf 
ixico  for  considerable  distances  north  of  River  Junction. 
effect  of  water  competition  is  much  greater  at  New  Orleans, 
le  and  Pensacola  than  it  is  at  River  Junction, 
e  rates  from  New  York  to  Pensacola  &  Atlantic  stations  are 
ared  solely  with  those  to  Pensacola,  Mobile  and  New  Or- 
,  where  the  rates  are  controlled  by  the  competition  of  all  wa- 
nes.    There  is  nothing  to  show  that  the  rates  on  sugar  to 
Pensacola   &  Atlantic   stations   are   imreasonable.     The 
f  was  not  at  all  complete,  and  it  may  be  upon  fuller  presen- 
n  of  the  facts  that  these  sugar  rates  will  appear  relatively 
ligh.     The  evidence  in  this  case  does  not  warrant  a  finding 
the  circumstances  and  conditions  governing  the  transporta- 
to  Pensacola  &  Atlantic  stations  and  to  Pensacola,  Mobile 
New  Orleans  are  substantially  similar,  or  that  imdue  preju- 
results  to  those  stations  on  account  of  the  difference  in  the 
TER8.  Com.  26 
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rates  complained  of.  The  testimony  as  to  this  branch  of  Uie  caaft 
was  largely  directed  to  sugar,  and  what  is  here  iovnd  as  to  that 
commodity  applies  as  well,  or  in  large  degree,  to  shipments  of 
other  freight  articles  from  New  York. 

CoSGLDBIONS. 

It  appears  from  the  findings  that  the  Alabama  Midland  Rail- 
way Company  is  not  engaged  in  carrying  any  of  the  traffic  in- 
volved in  this  case.  The  complaint  as  to  that  defendant  should 
l>e  dismissed. 

Upon  the  present  record  we  are  not  able  to  hold  that  the  rates 
on  sugar  and  other  commodities  from  New  York  to  Chipley  and 
other  stations  on  the  Pensacola  &  Atlantic  division  of  the  Louia- 
ville  &  Nashville  Railroad  are  in  conflict  with  the  statute.  With 
a  sugar  rat«  to  Pensainila  of  29  cents,  it  may  be  that  the  rate  to 
River  Junction  should  be  less  than  49  cent*,  in  view  of  the  water 
route  to  River  Junction  via  tlie  Appalachicola  River,  which 
makes  it  practicable  to  bring  sugar  and  other  articles  from  New 
York  to  River  Junction  without  using  any  rail  line.  It  is  pos- 
sible, also,  that  with  water  competition  at  both  ends  of  the  divi- 
aion  the  rates  to  intermediate  points  are  too  high.  The  testi- 
mony is  not  sufficient,  however,  to  warrant  a  conclusion.  The 
defendants,  the  Clyde  Steamship  Company,  the  Ocean  Steam- 
ship  Company  and  the  Charleston  &  Savannah  Railway  Com- 
pany, are  only  concerned  in  this  branch  of  the  case,  and  as  to 
those  defendants  the  complaint  should  be  dismissed. 

We  are  unable  to  finci  any  serious  wning  in  the  vatea  on  baoon 
and  other  commodities  from  Savannah  to  stations  on  the  Pensa- 
cola &  Atlantic  division  as  compared  with  rntos  to  those  stations 
on  like  traffic  from  New  Orleans.  The  rates  from  Penaaoola 
are,  of  course,  much  less  than  those  from  Savannah,  and  the 
shorter  distance  from  Pensacola  entitles  them  to  bo  so.  So 
much  of  the  complaint  as  relates  to  these  rates  from  Savaniiali 
should  also  be  dismiseed. 

The  rates  remaininfr  under  consideration  are  thoae  on  eotton, 
rosin  and  turpentine  from  the  Pensacola  &  Atlantic  stations  to 
Savannah.  We  shall  dispose  of  the  cotton  rate  first  When  the 
complaint  was  filed  the  rate  was  S2.7r)  per  bale,  of  which  tlie 
Louisville  &  Nashville  obtained  91 .7r>  for  its  short  haul  to  River 
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Junction.  This  rate  was  atill  in  effect  at  the  time  of  the  hear- 
ing. It  was  testified  for  the  defense  that  the  rate  of  $2.75  per 
bale  was  reasonable,  and  the  rate  had  been  in  force  for  a  consid- 
erable period.  It  was  also  asserted  by  the  same  witness  that  a 
rate  of  50  to  55  cents  a  hundred,  equal  to  $2.50  and  $2.75  per 
bale  of  500  pounds,  was  about  as  high  a  rate  as  could  be  charged 
without  prohibiting  the  shipment.  Under  that  rate,  of  a  given 
years  crop,  about  4,000  bales  moved  to  Savannah,  while  the  re- 
mainder, about  5,700  bales,  went  to  Mobile  and  New  Orleans, 
but  the  quantity  sent  to  Savannah  included  the  sea  island  vari- 
ety, amounting  to  about  10  per  cent  of  the  total  amount  shipped 
from  the  Pensacoia  &  Atlantic  stations,  and  for  which  Savannah 
is  the  principal  market.  Sea  island  cotton  is  more  valuable  than 
upland  cotton,  and  it  may  be  that  it  could  stand  a  somewhat 
higher  rate,  but  the  amount  produced  and  shipped  from  Pensa- 
coia &  Atlantic  stations  is  very  small  as  compared  with  upland 
cotton,  and  the  carriers  in  fixing  their  rates  have  not  made  any 
distinction  between  the  twiD  kinds.  Some  time  after  the  hearing 
the  carriers  to  Savannah  made  the  rate  from  Pensacoia  &  Atlan- 
tic stations  $3.30  per  bale.  This  was  an  increase  of  55  cents. 
The  rate  of  $3.30  per  bale  is  still  in  force.  No  advance  was 
made  in  the  rate  of  $2.00  to  Mobile,  or  in  the  rate  of  $2.50  to 
New  Orleans.  Under  such  a  rate  adjustment  the  cotton  (except 
the  sea  island)  must  go  to  Mobile  or  New  Orleans,  or  the  shipper 
to  Savannah  must  bear  the  large  additional  expense  occasioned 
by  the  advance  of  55  cents  per  bale.  In  making  this  advance  in 
rates  tbe  carriers  acted  unjustly  and  unreasonably  to  the  pro- 
ducer and  to  the  shipper  of  cotton  carried  from  these  Pensacoia 
&  Atlantic  stations,  and  subjected  them  to  unlawful  prejudice. 
The  carriers  to  Savannah,  also,  by  so  advancing  the  cotton  rate 
to  that  city  gave  undue  and  unreasonable  preference  and  advan- 
tage to  Mobile  and  New  Orleans  and  to  dealers  in  cotton  at  and 
the  traflic  in  cotton  to  those  places ;  and  they  subjected  Savannah 
and  her  cotton  merchants  and  shipments  of  cotton  to  that  market 
to  wrongful  prejudice  and  disadvantage.  The  whole  advance 
was  unlawful.  It  violated  sections  1  and  3  of  the  Act ;  and  any 
higher  rate  on  uneompreased  cotton  from  any  of  tbesc  Pensacoia 
&  Atlantic  stations  to  Savannah  than  the  former  difference  of 
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25  cents  per  bale  above  the  rate  in  force  from  the  same  stations 
to  New  Orleans  is  unlawful  tinder  those  sections. 

In  the  case  of  rosin  and  turpentine  it  appears  that  Savannah, 
which  was  formerly  the  market  for  these  stores  produced  on  the 
Peusacola  &  Atlantic  division,  no  longer  receives  shipments  in 
any  volume  from  points  on  that  division,  and  that  the  traffic 
nearly  all  goes  westward  to  Pensacola,  or  through  that  point  to 
various  destinations.  This  diversion  of  the  traffic  has  taken 
place,  not  on  account  of  increased  rates  to  Savannah,  but  because 
of  relatively  low  rates  put  in  effect  by  the  Louisville  &  Nashville 
to  Pensacola.  The  rates  to  Savannah  are  joint  rates  of  24^4 
cents  on  rosin  and  38l/l>  cents  on  turpentine  from  all  stations, 
while  to  Pensacola  the  rates  of  the  Louisville  &  Nashville  range 
from  5  to  9yo  cents  on  rosin  and  from  7  to  21  cents  on  turpen- 
tine. Out  of  the  through  rates  to  Savannah  the  I^ouisville  it 
Nashville  exacts  15  cents  on  roain,  leaving  91/^  cents  to  its  con- 
nection carrying  over  the  much  longer  distance  from  River  Junc- 
tion, and  25  cents  on  turpentine,  leaving  13 1^  cents  to  the  road 
east  of  River  Junction.  The  proportions  east  of  River  Junc- 
tion are  reasonably  low.  The  shares  secured  by  the  Louisville 
St  NaBhvilte  for  its  hauls  to  River  Junction  are  very  much 
greater  than  the  rates  it  charges  over  like  distances  for  local 
service,  including  expenses  of  reception  and  delivery,  to  Pensa- 
cola. The  difference  in  freight  charges  to  the  two  markets  in- 
cludes rhe  difference  in  price,  which  is  higher  at  Savannah,  and 
still  leaves  a  large  margin  in  favor  of  Pensacola.  From  a  point 
like  Ohipley  this  advantage  amoiml^  to  over  $:t7.l)0  on  a  garlotd 
of  turpentine,  and  over  $36.00  on  a  carload  of  rosin.  The 
Ixtuisvillc  &  Nashville  insists  that  the  nearby  market  of  Pensa- 
cola is  entitled  to  all  of  this  great  advantage.  It  claims  that  the 
lower  rates  to  Pensacola  wore  nocessary  to  create  a  market  there 
for  these  stonw.  and,  further,  that  the  carriage  to  Pensacola  ie 
only  part  of  its  haul  on  the  great  majority  of  the  shipmentc. 
while  on  ahipmonta  to  Savannah  it  can  only  have  the  short  haul 
to  River  Junction,  where  it  must  turn  the  traffic  o\'cr  to  ono  of  its 
oonnecting  roads.  Whatever  difference  in  rates  may  hare 
seemed  m-oessary  at  the  outset  to  create  a  demand  in  the  Penaa-_ 
oola  market,  it  is  apparent  now,  after  severnl  yean*'  trial,  that  the 
rates  to  Savannah  a»  compared  with  the  Pensacola  rates  give  an 
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unwarranted  advantage  to  Pensacola.  In  endeavoring  to  build 
up  a  nearby  market  at  Pensacola,  and  so  furnish  these  products 
with  a  market  in  addition  to  the  one  existing  at  Savannah,  the 
Louisville  &  Nashville  was  acting  in  the  interest  of  producers  of 
and  dealers  in  naval  stores  on  its  Pensacola  Si.  Atlantic  division. 
It  went  beyond  this,  however,  and  so  controlled  the  adjustment 
of  rates  to  the  two  markets  as  to  give  Pensacola  a  practical  mo- 
nopoly of  the  trade.  A  carrier  cannot  lawfully  establish  and 
maintain  an  adjustment  of  rates  which  in  practice  prevents  ship- 
pers on  its  line  from  availing  themselves  of  a  principal  market 
which  they  have  long  been  using,  and  confers  a  substantial  mo- 
nopoly upon  a  new  market  in  which,  for  reasons  of  its  own,  it 
has  greater  interest.     That  is  what  has  been  done  in  this  ease. 

The  further  and  perhaps  chief  ground  relied  upon  to  justify 
this  abnormal  relation  in  rates  on  traffic  which  is  competitive 
mainly  as  between  Savannah  and  Pensacola  is  that  the  present 
lower  scale  of  rates  to  Pensacola  is  required  to  hold  the  traffic  for 
long  hauls  on  the  Louisville  &  Nashville  System.  This  com- 
pany can  and  does  make  through  rates  on  naval  stores  from  its 
Pensacola  &  Atlantic  division  via  Pensacola  to  numerous  points. 
Its  claim  goes  further  than  this,  however.  It  also  aims  to  com- 
pel shipments  locally  to  Pensacola,  that  it  may  get  the  benefit  of 
the  reshipments  from  that  point,  and  it  has  the  only  railroad  en- 
tering that  city.  A  shipment  billed  and  transpurtei!  to  I'ensa- 
cola  for  local  delivery  there  constitutes  a  complete  transaction, 
just  as  a  shipment  billed  and  transported  for  delivery  in  Savan- 
nah is  a  complete  transaction.  [  As  between  two  transactions  of 
this  character  the  Louisville  &  Nashville  may  prefer  itself  in  the 
matter  of  rates  to  the  extent  of  its  fair  interest  as  a  common  car- 
rier, but  it  can  no  more  be  permitted  to  create  a  monopoly  in  its 
westbound  movement  as  compared  with  the  eastbound  than  Pen- 
sacola can  be  permitted  as  a  new  market  to  have  a  monopoly  of 
the  traffic,  and  so  shut  out  the  old  market  of  Savannah.  We 
hold,  in  other  words,  that  when  a  carrier  makes  rates  to  two  com- 
peting localities  which  give  the  one  a  practical  monopoly  over 
the  other  because  it  can  secure  reshipments  from  the  favored  lo- 
cality and  none  from  the  other,  it  goes  beyond  serving  its  fair 
interest,  and  disregards   the  statutory   requirement   of  relative 
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equality  as  between  persons^  localities  and  particular  descrip- 
tions of  traffic. 

Our  ruling  in  Colorado  Fuel  £  Iron  Co.  v.  Southern  P.  Co. 
6 1.  C.  C.  Kep.  488,  bears  upon  this  point.  In  that  case  the  rate 
to  San  Francisco  on  iron  articles  produced  at  Pueblo,  Colo.,  was 
prohibitive,  while  on  iron  shipped  from  Chicago  to  San  Francis- 
co the  rate  was  low.  The  Southern  Pacific  was  the  delivering 
line  in  San  Francisco  on  shipments  from  both  Pueblo  and  Chi- 
cago, but  it  would  get  a  much  longer  haul  on  Chicago  traffic  sent 
over  a  circuitous  route  via  New  Orleans  than  it  would  on  either 
Pueblo  or  Chicago  traffic  sent  direct  to  San  Francisco.  The  tes- 
timony tended  to  show  that  the  Southern  Pacific  secured 
greater  compensation  if  shipments  came  to  San  Francisco  via 
New  Orleans.  The  Commission  held  that  inequality  in  the 
treatment  of  shippers,  having  no  other  justification  than  this 
end,  was  indefensible. 

The  Louisville  &  Nashville  insists  also  that  it  is  unusual  for  a 
carrier  reaching  a  seaport  on  its  own  line  to  make  joint  rates  with 
another  carrier  which  will  divert  traffic  originating  on  its  road  to 
a  rival  seaport.  In  the  view  we  take  of  this  contention,  it  is  un- 
necessary to  discuss  whether  this  is  or  is  not  a  railway  practice. 
It  is  not  understood  that  the  complainants  are  here  asking  for 
an  order  which  will  so  divert  traffic  from  Ponsacola  as  to  place 
it  at  a  disadvantage  as  compared  with  Savannah.  If  a  railroad 
company  cannot  secure  other  than  an  unreasonably  low  share  of 
the  joint  rate  to  a  seaport  on  another  road,  it  may  l)o  justified  in 
declining  to  join  in  such  a  rate,  especially  when  it  can  take  the 
traffic  to  a  seaport  reached  by  its  o\\ti  road ;  but  a  carrier  engaged 
in  transportation  over  the  through  line  finds  no  such  justification 
when  it  is  able  to  secure  for  itself  a  share  of  the  joint  rate  which 
fully  e(|nals  the  rate  established  by  it  for  purely  local  service 
over  lik(»  <listan(*es  on  its  own  road.  That  is  this  case  under  the 
roadju.-stiiK'Tit  indicated  by  the  findings. 

We  think  that  readjustment  fully  meets  the  objections  to  the 
ooniplnint  which  are  raised  by  the  Louisville  &  Nashville  Com- 
pany. It  still  crives  considerable  advantage  to  Pensacola;  it 
gives  the  Louisville  it  Nashville  for  the  less  sen'ice  involved  in 
the  haul  to  "River  Tuiiction  on  shipments  to  Savannah  the  same 
compensation  that  it  obtains  on  purely  local  shipments  carried 
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I  distances  to  Pensacola,  and  on  turpentine  from  the  more 
y  stations  it  gives  more. 

Qold  that  the  present  shares  of  the  Louisville  &  iN'ashville 
through  rates  to  Savannah  are  unreasonable  and  unjust, 
at  they  operate  to  make  the  entire  through  rates  unjust 
treasonable  as  compared   with   the   rates  charged  by  the 
ille  &  Nashville  to  Pensacola ;  that  because  of  such  excess- 
ires  of  the  Louisville  &  Nashville  in  the  through  rates  to 
nah  such  through  rates  do,  as  related  to  the  rates  to  Pen- 
,  subject  producers   and  shippers   along  the  Pensacola  & 
;ic   division   of  the  Louisville  &   Nashville  Bailroad  to 
ful  prejudice  and  disadvantage ;  that  such  through  rates  as 
1  to  the  rates  to  Pensacola  also  subject  Savannah,  naval 
dealers  in  Savannah,  and  the  traffic  in  naval  stores  to  that 
to  undue  and  unreasonable  prejudice  and  disadvantage, 
hey  result  in  undue  and  unreasonable  preference  and  ad- 
ge  to  Pensacola,  dealers  in  naval  stores  in  Pensacola,  and 
affic  in  naval  stores  to  that  city.     It  results,  therefore,  that 
resent  rates  to  Savannah  are  in  violation  of  sections  1  and 
he  Act. 

e  wrong  and  injustice  so  inflicted,  and  the  unjust  favorit- 

0  resulting,  would  be  remedied  by  charges  on  rosin  and  tur- 

ne  to  Savannah  which  will  embrace  the  proportions  now 

or  several  years  accepted  by  the  carriers  east  of  River  June- 

and  also  give  the  Louisville  &  Nashville  for  its  hauls  to 

r  Junction  its  full  local  rates  for  approximately  the  same 

nces  to  Pensacola,  with  the  exception  that  on  turpentine 

stations  east  of  Mossv  Head  the  rate  to  Savannah  should 

?d  the  rate  from  Sneads  to  Pensacola  to  the  extent  of  6  cents 

nmdred  pounds,  thereby  giving  the  Louisville  &  Nashville 

irpentine  from  such  stations  more  than  its  local  rate  for  the 

distance  to  Pensacola. 

e  determine,  therefore,  that  the  rates  on  rosin  and  turpen- 
from  these  Pensacola  &  Atlantic  stations  to  Savannah  should 
the  following  definite  relations  to  the  rates  on  those  corn- 
ties  to  Pensacola.  The  rate  from  any  such  station  to  Sa- 
ah  is  to  be  adjusted  by  adding  to  the  local  rate  of  the  Louis- 
&  Nashville  for  the  distance  to  Pensacola  which  is  nearest 
e  distance  from  that  station  to  River  Junction  the  present 
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share  Ui'ci4>te<i  by  the  carriers  to  Savannah  from  Kiver 
Provided,  however,  that  from  all  stations  east  of  Momj  Head 
the  rates  on  turpentine  to  Savannah  shall  be  determined  by  add- 
ing G  cvnts  to  tiie  rate  tixed  by  the  I^uisville  &  Naabrille  fi 
Sneads  to  Pensacula,  the  carriers  east  of  Uiver  Junction 
ing  tluur  prt*sent  share  from  such  stations  east  of  Mossy  Heai 
In  the  event  that  the  defendant  carriers  operating  east  of  River 
Junction  should  decline  to  accept  their  pn^sent  proportions,  any 
party  may  afiply  for  a  further  or  moditied  order.  While  itm 
Tx>uisville  &  Nashville  shart*  of  the  Savannah  rate  is  held  to  he 
unreus4»nablo,  we  base  the  renuMly  upon  the  relation  of  ratca  ta 
the  two  com|MMing  markets.  This  will  enable  the  Ix»uisTille4 
Xashville  to  increase  the  ratos  t<»  l^ensacola,  or  in  conjuncden 
with  its  connections  east  of  Kiver  Junction  reduce  the  ratea  ta 
Savannah,  or  ti»  ust>  Ixith  means  in  C(»nf(»rminii:  to  the  adjostmcat 
which  apiM*ars  ti»  l)e  n^quirt'd  by  the  facts  in  this  case:  proridad, 
itf  cdiirsf,  that  the  rates  to  Pensanda  should  not  be  made  Qni 
son  able. 

Order  will  he  issued  in  accordance  with  these  conclusiona. 


SOUTllEll.N 


CITY  OF  DAXVILLE  axd  Others 

V. 

SOL'TIIEKX    RAILWAY   COMPAXY  asd  Ot] 
Decided  Febnmry  17,  S900. 


1.  Under  section  4  of  the  Act  the  question  for  the  Commission  is  one 
of  fact,  and  tbe  interests  of  the  producing  market,  the  conauming  mar- 
kets and  the  carriers  are  to  be  considered  in  determining  whether  upon 
the  whole  situation  there  is  such  dissimilarity  of  circum stances  and  con- 
ditions as  justiflpa  the  ratea  in  question.  LoutseiUe  t£  Jtf.  fl.  Co.  v.  Behi- 
mer,    175   U.   S.   648,  Adv.  S.  20n,  2U  Sup.  Ct.  Rep.  200,  cited  and  applied, 

2.  One  case  can  seldom  be  an  exact  precedent  for  another,  for  each  traffio 
situation  presents  points  of  difference,  and  each  complaint  must  be  con- 
sidered upon    its   own  peculiar  facts. 

3.  The  development  of  the  Southern  Railway  into  it  great  system, 
through  consolidation  and  improvement  of  worthless  properties,  is  a  legit- 
imate enterprise  which  has  Iwnelited  the  whole  territory  affected 
thereby;  and  while  those  who  conceived  and  executed  it  have  no  right  to 
exact  a  return  upon  an  extravagant  capitalization,  whatever  has  honestly 
and  in  good  faith  gone  into  the  enterprise  ahould  be  protected.  But  the 
people  living  in  such  territory  are  also  entitled  to  protection,  and  the 
Southern  Railway,  by  virtue  of  the  fact  that  it  has  obtained  possession 
of  and  now  controls  the  avenues  of  communication  by  rail  between  the  city 
ot  Danville  and  the  outside  world,  has  no  right  to  deprive  that  commun- 
ity of  the  competitive  advantages  which  the  enterprise  of  its  citizens  in 
one  way  or  another  has  sectired.  and  upon  the  strength  of  which  business 
conditions  have  grown  up;  it  must  recognize  the  geographical  position 
and  the    commercial    importance  of  the  city  of  Danville. 

4.  The  system  of  rate-making  into  Southern  territory,  under  which, 
on  traOlc  from  St.  Louis,  Chicago  and  other  points,  the  rates  to  Danville 
are  the  sums  of  locals  to  and  from  the  Ohio  River,  and  the  rates  to  Lynch- 
burg are  made  on  a  much  lower  joint-rate  basis,  is  utterly  unreasonable- 
No  opinion  is  expressed  as  to  the  system  as  a  general  scheme,  but  if  the 
carriers  desire  to  make  rates  in  that  manner  they  must  so  adjust  their 
ch&rgea  as  not  to  annihilate  the  city  of  Danville.  Rates  to  Danville 
must  be  adjusted  with  relation  to    rates    to    competitive    localities,     like 
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Lynchburg,  and  the  carriers  from  the  point  of  origin  to  destination  should 
prorate  in  these  rates  if  they  participate  in  either  Lynchburg  or  Danville 
business. 

5.  In  determining  the  Danville  rate  from  New  Orleans  and  western 
points  of  shipment,  the  Southern  Railway,  which  dominates  the  situation, 
should,  instead  of  adding  to  the  rate  to  Lynchburg  the  local  back  from 
Lynchburg,  recognize  that  the  business  is  through  business  upon  which 
Lynchburg,  a  competitor  of  Danville,  enjoys  a  low  through  rate,  and 
upon  which  Danville  itself  is  entitled  to  a  through  rate. 

6.  Under  all  the  circumstances  and  conditions,  freight  rates  from  north- 
ern and  eastern  cities,  from  western  points  of  shipment,  and  from  New 
Orleans  to  Lynchburg,  Va.,  may  properly  be  somewhat  lower  than  the 
rates  to  Danville,  Va.,  but  the  present  rates  to  Danville  as  compared  with 
those  in  force  to  Lynchburg  are  excessive  under  the  4th  as  well  as  the  3d 
section  of  the  Act.  The  rates  from  northern  and  eastern  cities  to  Dan- 
ville and  the  rates  from  New  Orleans  to  Danville  on  sugar,  molasses,  rice 
and  coffee  should  not  exceed  those  to  Lynchburg  by  more  than  10  per 
cent.  The  rates  between  Danville  and  the  west,  including  the  rate  on 
tobacco  to  Louisville,  Ky.,  should  not  exceed  those  between  L^Tichburg 
and  the  west  by  more  than  15  per  cent. 

7.  Case  held  open  and  order  KUAp<*ndod  to  await  readjustment  of  rates  by 
the  Southern  Railway  and  connecting  carriers. 

Holmes  Conrad,  A.  M.  Aikeji,  Berriman  Green  and  JV,  2\ 
Green  for  coinpluinunts. 

Ed  Baxter,  W.  A,  Henderson  and  Alfred  C.  Thorn  for  defend- 
ants. 

Report  and  Opinion  ov  the  Commission. 

Prouty,  Commissioner: 

Tlie  complainants  in  tliis  prcMMU'din^  an*  the  citv  of  Danville 
and  certain  merdiants  l<H*atod  an<l  doinp  business  in  that  city. 
No  qnt'sti«)n  is  made  as  to  tlieir  c^^mpetency  to  prosecute  the 
complaint. 

Tlie  dofoiulants  are  tlie  Routliern  Railway  Company,  together 
with  many  oth(»r  railroad  and  certain  steamship  lines  which 
fonn  with  the  Southern  through  routes  for  the  interstate  trans- 
portation of  freight  between  Danville  and  various  portions  of 
the  Ignited  Stat<»s.  At  the  present  time  the  Southern  is  the 
only  Olio  of  those  dofon<lants  \vhos(»  railroad  enters  the  city  of 
Danvilh»;  it  has  assumed  the  bunleii  of  the  <lefense,  and,  inas- 
much as  under  the  decision  of  the  United  States  Su]>reme  Court 
in  Trxas  d-  P.  /,\  Co,  v.  Inferstatc  dnnmerce  Cummission,  162 
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r.  S.  197,  40  L.  ed.  940,  5  Inters.  Com.  Eep.  405,  16  Sup.  Ct. 
Eep,  666,  the  connections  of  that  road  are  not  neceBsary  parties 
to  this  proceeding,  we  have  discuased  the  case  aa  though  the 
-Southern  were  the  only  defendant. 

The  rates  complained  of  are  divided  in  the  complaint  into 
four  groups.  First,  those  to  Danville  from  northern  and  eastern 
-cities ;  second,  rates  on  sugar,  molasses,  rice,  and  coffee  from 
New  Orleans  to  Danville;  third,  rates  from  certain  western 
points  to  Danville ;  fourth,  the  rate  on  tobacco  from  Danville  to 
western  points. 

1.  Freight  from  northern  and  eastern  cities  may  come  to 
Danville  either  all  rail  or  by  rail  and  water.  This  case  does 
not  show  to  what  extent  all-rail  competition  exists,  but  it  fairly 
appears  from  the  testimony  that  the  great  hulk  of  such  traffic 
ip  brought  by  water  to  Norfolk,  or  to  some  point  in  that  vicinity 
-which  may  be  conveniently  designated  as  Norfolk,  and  is  from 
thence  carried  hy  rail  to  its  destination.  Taking  New  York  as 
H  type  of  these  cities,  the  class  rates  to  Lynchburg  and  Danville 
nre  as  follows: 


Rates  in  els.  per  100  lbs. 


ABC  DjE  n 


This  traiiic  comes  by  boat  to  Norfolk.  From  Norfolk  the 
Southern  Railway  leads  directly  to  Danville,  distance  205  miles. 
The  short  line  from  Norfolk  to  Lynchburg  is  by  the  Norfolk  & 
Western  204  miles.  The  distance  hy  the  Chesapeake  &  Ohio 
is  231  miles.  Lynchburg  is  upon  the  Southern  Road,  60  miles 
north  of  Danville,  and  a  third  route  from  Norfolk  to  Lynch- 
burg is  hy  the  Southern  to  Danville  205  miles  and  from  Dan- 
Tille  to  Lynchburg  66  miles,  making  271  miles  in  all.  Lynch- 
burg is  upon  the  main  line  of  both  the  Chesapeake  &  Ohio  and 
the  Norfolk  &  Western. 

There  are  three  lines  of  railway  leading  north  and  east  from 
Danville,    which   were   formerly  independent,  but  are  now  all 
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controlled  by  the  Southern.  These  are  the  Atlantic  &  Danville 
to  Jisorfolk,  the  Richmond  &  Danville  to  Richmond,  and  the 
Lynchburg  &  Danville  to  Lynchburg. 

The  accompanying  map  gives  a  general  idea  of  the  location  of 
the  points  in  question  and  the  lines  of  transportation  involved. 

It  would  appear  from  this  map  that  the  Southern  Railway 
was  the  only  one  entering  Danville  from  any  direction.  Such 
is  not  the  case.  The  Danville  &  Western  Railway  runs  from 
Danville  in  a  westerly  direction  to  Stuart,  Va.,  a  distance  of  76 
miles,  crossing  a  branch  of  the  ^Norfolk  &  Western  at  Martins- 
ville, 43  miles  from  Danville.  This  road  seems  to  be  of  very 
little  importance,  was  not  referred  to  either  in  the  testimony  or 
upon  the  argument,  is  not  understood  to  affect  the  situation  at 
IJanville,  and  is  not  considered  in  the  disposition  of  this  case. 

2.  Rates  from  eastern  cities  to  Richmond  are  much  lower 
than  to  Lynchburg,  due  probably  to  the  fact  that  Richmond  has 
by  the  James  River  direct  water  communication  with  the  Atlan- 
tic seaboard.  All  other  rates  appear  to  be  imiformly  the  same 
to  Norfolk,  Richmond  and  Lynchburg,  certainly  to  Richmond 
and  Lynchburg.  For  the  purpose  of  avoiding  unnecessary  repe- 
tition, only  the  rat<j  to  Lynchburg  will  lx»  given. 

Th(»  rates  on  sugar,  molasses,  rice,  and  coff(»e  from  New  Or- 
leans to  Lynchburg  and  Danville  are  as  follows : 


From  New  OrlcaiiH 

to 

Sugar 

M  do  6868 

Coffee 

Rice 

LyDchl)ur>r    .     .     . 

a2 

2fl 

40 

88 

DnnTiUe    .... 

4» 

87 

51 

48 

The  Southern  alone  carries  this  traffic  into  Danville,  but  it 
may  bring  it  either  from  the  North  via  Lynchburg  or  from  tho 
South.  The  Phesapeake  &  Ohio,  Norf(»lk  &  Western,  and 
Southern  all  comj>et(»  for  this  same  traffic  to  Lynchburg,  Rich- 
iiion<l,  and  Norfolk.  Such  traffic  may  leave  New  Orleans  by 
various  routes.  Tt  may  reach  the  Southern  road  over  either  the 
Louisville  &  Nashville,  the  Queen  &  Crescent,  or  the  Illinois 
Tentral,  and  it  may  also  reach  tho  Chesapeake  &  Ohio  and  Nor- 
folk  i'  W(»st<Tn  over  either  of  those  lines.  Tn  going  by  the 
Southern  to  either  Lynchburg  or  Richmond  it  passes  through 
Danville,  by  whatever  route  it  starts. 


New  YorK 


I 


)h'io  Rij. 

fern    Ri^. 

Iivillc    R.R,  • 
R.R. 

bama  V  At/onta  4  West  Rjint 


«- 


f- 


ir 

V 

T 
( 
f. 

r 
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The  Bhortest  line  is  by  the  Louisville  &,  Nashville  to  Mont- 
gomery, the  Atlanta  &  West  Point  from  Montgomery  to  At- 
lanta, and  the  Soutliom  from  Atlanta  to  Lynchburg,  the  dis- 
tance by  this  route  being  971  miles.  There  are  several  other 
lines  in  which  the  Southern  is  a  link  and  often  the  moat  consid- 
erable part.  AH  of  these  routes  appear  to  be  shorter  than  the 
shortest  route  by  either  the  Norfolk  &  Western  or  the  Chesa- 
peake &  Ohio,  of  which  the  Southern  is  not  a  part,  and  by  all 
these  routes  the  distance  to  Danville  is  66  miles  less  than  to 
Lynchburg,  The  distance  by  the  Louisville  &  Nashville  to 
Norton  and  the  Norfolk  &  Western  from  Norton  to  Lynchburg 
is  1,265  miles,  and  that  via  the  Illinois  Central  and  the  Chesa- 
peake &  Ohio  is  1,320  miles,  these  being  the  shortest  routes  in 
•which  the  Southern  does  not  participate. 

Taking  for  the  purpose  of  comparison  the  short  line  by  the 
Southern,  the  short  line  by  the  Chesapeake  &  Ohio  in  which  the 
Southern  is  not  a  link,  and  the  line  by  the  Norfolk  &  Western 
in  which  the  Southern  is  not  a  link,  we  find  that  sugar,  for  ex- 
ample, is  carried  at  the  following  rates  per  ton  per  mile: 

To  Lynchburg: 

via  the  Southern  6.5D  mills; 

via  the  Chesapeake  &  Ohio  4.SS  milts; 

via  the  Norfolk  &,  WeBtorn  4.91  mills. 


It  is  alleged  in  one  of  the  answers  that  water  competition  be*  * 
tween  New  Orleans  and  Richmond  and  Norfolk  affects  this  rate. 
No  testimony  was  iiitn.Hliiceri  ujyon  this  jwint,  Sfmiethiiig  wa« 
said  as  to  the  rate  on  sugar  by  water  from  New  York  to  Norfolk 
and  Richmond,  which  indicates  that  competition  of  markets  may 
■enter  into  these  rafos.  There  is,  however,  nothing  in  the  caw 
sufficiently  definite  to  warrant  a  finding  upon  that  point. 

3.  Rates    from    Cincinnati    and    Louisville  are  the  same  to 
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Lynchburg  and  also  to  Danville.     Those  rates,  together  with 
the  rates  from  Chicago  and  East  St.  Louis,  are  given  below : 


RAtBS  IB  CBNT8  FEB  100  POUNM. 


Louisville,  Ky.. 

Ciuclnnati.  O., 

To 
Lynchburg,  Vit., 
Daavillc.  Vs., 

From 
Cliicngo,  Ills., 


EftBtHt.L»uiB,IlU., 


)  33  98  89  34  SSU  4a 

Tlio  Soutliern  Itaihvav  reaches  in  effect  n-ith  its  own  iron 
Tjouinvillo  and  <  'im-iniiati  from  I.yiichliiirg  and  Danville. 
Trafild  from  eitlier  of  thi'se  cities  to  Lyncliburg  by  that  route 
would  iK-t^s^arily  pimn  through  Duiivillc.  The  Chesapeake  tt 
Ohio  also  rt'achcd  both  l^ouisvillc  and  (.'iiioinnati.  Tlie  Norfolk 
&  Wtftern  by  its  oHincctions  takes  traffic  from  thci*c  two  cities. 
The  distances  bv  the  several  rciures  are  as  follows: 


Ti>  (.ynrhhiirn 


'iikr  k  nliin  474  iiiilpR; 
riir.ifk  &  WrHtorn  .^111  milfn; 
txithi-TD  743  miles. 


ria  rlii>  S<iiill]»n  078  niilri. 
From  l»»ii-villo 
T<.  t,yn.l.1.i"i! 

nil  llic  nir-»|».i<ki.  &  Ohio  .'>n7  inflM: 
rj<i  llip  Norfolk  i  Wntern  6S1  tnilci; 
ri'n  1lii>  Soutliern  722  niilei'. 


Danville  can  be  reached  by  either  the  Chesapeake  &  Ohio  or 
Norfolk  &  Western  through  Lynchburg  in  connection  with  the 
Southern,  In  case  traffic  moves  this  way  the  Southern  in- 
variably exacts  for  its  division  its  full  local  rate  from  Lynch- 
burg to  Danville.  These  locals  can  be  obtained  by  subtracting 
the  Lynchburg-Chicago  rate  from  the  Danville-Chicago  rate, 
since  the  Danville  rate  is  made  by  adding  to  the  full  Lynchburg 
rate  the  local  beyond.  At  the  date  of  the  hearing  in  October 
the  rate  on  flour,  for  example,  from  Columbus,  Ohio,  to  Dan- 
ville was  241/^  cents  per  hundred  pounds ;  of  which  the  Norfolk 
&  Western  received  12^  cents  for  its  haul  of  503  miles  from 
Colnmbus  to  Lynchburg,  and  the  Southern  12  cents  for  its  haul 
of  66  miles  from  Lynchburg  to  Danville, 

Traffic  from  Chicago,  St.  Louis  and  other  parts  of  the  west 
and  southwest  passes  through  Cincinnati  and  Louisville,  reach- 
ing those  points  by  various  lines.  It  might  be  expected  that 
the  same  difference  in  rate  would  prevail  between  Lynchburg 
and  Danville  in  case  of  traffic  originating  beyond  and  passing 
through  Cincinnati  and  Louisville  asin  case  of  traffic  originat- 
ing at  those  cities,  but  an  inspection  of  the  rates  above  given 
shows  that  the  discrimination  against  Danville  is  very  decidedly 
greater  with  freight  starting  at  St.  Louis  or  Chicago  than  it  ib 
with  the  same  freight  when  it  originates  at  Louisville  or  Cincin- 
nati.    The  reason  for  this  will  be  stated  later. 

4.  The  rate  on  leaf  tobacco  from  Danville  to  Louisville  is  40 
cents  per  hundred  pounds,  while  the  rate  from  Lynchburg  and 
Richmond  to  the  same  point  is  24  cents  per  hundred  pounds. 
The  Southern  Koad  makes  this  rate  and  carries  this  traffic  from 
Kiehmond,  Lynchburg  and  Danville,  that  from  Richmond  or 
Lynchburg  passing  through  Danville  en  route  for  LouisviUe. 
Tobacco  rates  from  Danville  to  other  western  destinations  are 
correspondingly  higher  than  those  from  Richmond  and  Lynch- 
burg. 

Alt  the  rates  above  referred  to  are  made  and  participated  in 
by  the  Southern  Railway,  In  case  of  all  those  rates,  no  matter 
from  what  direction  the  traffic  comes,  it  ia  carried  through  Dan- 
ville to  Lynchburg  or  Richmond.  The  complainants  insist  that 
by  tJiUB  making  the  lower  charge  to  the  more  distant  point  the 
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defendant  violates  the  4th  section  and  is  also  guilty  of  an  unjust 
■discrimination  under  the  3d  section. 

The  defendant  justifies  the  difference  in  rates  between  Dan- 
ville upon  the  one  hand  and  Richmond  and  Lynchburg  on  the 
other  by  showing  the  existence  of  competitive  conditions  at  the 
two  last-named  points.  The  claim,  briefly  stated,  seems  to  be 
this : 

Baltimore  is  an  important  commercial  center,  and  is  so  situ- 
ated and  has  such  railroad  connections  that  it  competes  both  in 
domestic  business  and  as  a  port  of  export  and  inqwrt  with  other 
ommorcial  centers  upon  the  Atlantic  seaboard,  like  New  York, 
Philadelphia,  etc.  The  lines  of  railway  connecting  these  cen- 
ters with  the  west  are  strong  trunk  lines,  and  are  so  situated 
that  competition  between  them  has  been  imusually  active.  The 
Erie  Canal  to  New  York  has  been  and  is  an  important  factor 
in  fixing  the  Baltimore  rate,  especially  the  export  rate,  which 
has  generally  been  the  same  as  the  domestic  rate.  From  all 
these  causes  it  had  resulted,  previous  to  the  construction  of  the 
Chesapeake  &  Ohio  Railway,  that  the  Baltimore  rate  from  al- 
most all  directions  was  an  extremelv  low  one. 

When  the  Chesapeake  fr  Ohio  Railway  was  completed  from 
Cincinnati  throiijLrh  to  Richmond  and  Norfolk,  thes<*  points  were 
put  into  eommnnication  with  the  west  in  the  same  manner  that 
lialtimore  was  by  its  lines  of  railway,  and  that  company  at  once 
adopted  the  policy  of  making  its  rates  from  the  west  to  Rich- 
mon<l  and  Norfolk  the  same  as  the  Baltimore  rate.  This  was 
probably  done  for  two  reasons:  First,  to  enable  Richmond  and 
Norfolk  to  compete  with  Baltimore  for  the  wholesale  trade  in 
intermediate  territory ;  second,  that  the  Chesapeake  &  Ohio 
might  conduct  throuirh  the  ])ort  of  Norfolk  an  export  and  import 
business. 

After  the  passaire  of  the  Act  to  Regulate  Commerce,  the 
Cl)e<n]>eake  &  Ohio,  under  its  interpretation  of  the  4th  section 
of  that  Act,  applied  no  higher  rate  to  intermediate  points  than 
was  a]>]>Ii(Ml  t<>  Norfolk  u|>on  busine»  moving  cast,  an<l,  in  nn»rt 
cases,  to  C^inciiinati  upon  business  moving  west:  and  this  had 
the  effect  (^f  giving  intermediate  points  as  low  a  rate  as  Norfolk 
or  Cincinnati.  The  original  line  of  the  Chesapeake  &  Ohio  did 
not  pass  through  Lynchburg,  but  alxuit  1*^80  it  acquired  a  line 
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oi  railway  leading  from  Clifton  Forge  tlirougL  Lynchburg  to 
itichmond,  and  the  effect  of  this  was  to  give  Lyuchburg  the  Eich- 
inond  rate. 

Still  later,  when  the  Norfolk  &  Western  Railway  was  com- 
pleted through  Lynchburg  to  Norfolk,  that  company  was  obliged 
to  adopt  tUoae  rates  of  the  Chesapeake  &  Ohio  to  Kichmoud, 
Lynchburg  and  Norfolk  which  were  then  in  effect.  It  also 
placed  the  same  construction  upon  the  4th  section  which  the 
Chesapeake  &  Ohio,  together  with  most  northern  roatia,  had,  and 
charged  no  more  to  the  intermediate  than  to  the  distant  point 
in  either  direction.  This  gave  all  stations  upon  the  main  line 
of  the  Norfolk  &  Western  the  same  rate  as  Norfolk.  The  South- 
ern came  into  this  field  of  competition  last  of  alL  When  thai 
<;ompany  determined  to  compete  for  this  traffic  it  simply  mel 
tlie  rates  of  the  Chesapeake  &  Ohio  and  the  Norfolk  &  Western 
which  were  already  in  effect,  and  this  ia  all  it  has  ever  done.  I 
has  not  reduced  the  Richmond  or  Lynchburg  or  Norfolk  rate. 
It  has  not  raised  the  Danville  rate.  It  has  in  no  way  intensified 
the  discrimination  against  Danville,  but  has  simply  left  the  situ- 
ation where  it  found  it.  By  entering  this  competitive  field 
did  not  injure  Danville;  to  withdraw  from  it  would  not  benefii 
Danville.  The  business  is  a  source  of  some  profit  to  the  South- 
em  Company ;  therefore  that  company  should  be  allowed  to  con- 
tinue in  it. 

The  above  ia  the  claim  of  the  Southern  Railway  Company 
defendant,  aa  we  imderatand  it.  The  facts  stated  in  that  claim 
are  for  the  most  part  correct.  The  Baltimore  rate,  owing  to 
various  competitive  influences,  was,  previous  to  the  construction 
of  the  Chesapeake  &  Ohio  Railway,  an  extremely  low  rate.  We 
find  from  the  testimony  in  this  case  that  the  Chesapeake  &  Ohio 
determined  to  place  Richmond  and  Norfolk  upon  an  equality 
with  Baltimore  in  the  matter  of  rates,  and  that  subsequently, 
upon  the  passage  of  the  Interstate  Commerce  Act,  it  so  inter- 
preted the  4th  section  of  that  Act  as  to  give  to  all  intermediate 
points  as  low  a  rate  as  the  more  distant  point.  When  the  Nor- 
folk &  Western  entered  Richmond,  Lynchburg  and  Norfolk  it 
found  this  relation  in  rates  in  effect,  and  that  relation  has  ever 
since  been  maintained.  The  Southern  was  the  last  competitor 
J  territory,  and  we  find  upon  the  testimony  of  Mr. 
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Culp,  its  Traffic  Manager,  that  the  policy  of  that  line  has  been 
to  meet  at  Richmond,  Lynchburg  and  Norfolk  the  rates  made  by 
other  lines. 

We  do  not  find,  as  claimed  by  the  Southern  Railway,  that  the 
Baltimore  rate  has  fixed  the  Richmond  and  Norfolk  rate.  Upon 
the  other  hand,  these  two  rates  have  mutually  interacted  the  one 
upon  the  other,  and  while  the  Baltimore  rate  has  been  subject  to 
reductions  by  influences  from  the  north  as  well  as  from  the 
south,  we  think  that  the  Norfolk  rate  may  have  operated  to  re- 
duce the  Baltimore  rate  quite  as  frequently  as  the  reverse. 
Neither  do  we  find,  as  claimed  by  this  same  defendant,  that  the 
Chesapeake  &  Ohio  has  been  responsible  all  along  for  the  Rich- 
mond, Lynchburg  and  Norfolk  rates,  and  that  the  Norfolk  & 
Western,  upon  entering  the  field,  and  subsequently  the  South- 
em,  have  simply  met  those  rates.  These  three  lines  of  railway 
arc  in  competition  for  this  business,  and  there  is  no  evidence 
which  satisfies  us  that  any  one  of  them  has  been  in  the  past,  or 
will  be  in  the  future,  entirely  responsible  for  fluctuations  in  the 
competitive  rates. 

The  findings  in  the  foregoing  paragraph  are  not  based  exclu- 
sively upon  the  testimony  in  this  case,  but  result,  in  a  degree, 
from  the  general  knowledge  which  we  already  possess  of  the 
situation  under  consideration. 

The  Southern  Railway  (Company  was  organized  in  Jiily^ 
1894,  for  the  purpose  of  oflFecting  the  consolidation  of  certain 
railway  properties.  As  a  result  of  that  consolidation  that  com- 
pany almost  or  quite  from  the  first  owned  a  through  line  from 
the  Ohio  River  to  Norfolk,  as  well  as  to  Itichmcmd  and  Lynch- 
burg. Previous  to  this  time  the  roads  (»onii>oping  the  Southern 
had  not  eompote<l  for  western  business  to  these  three  points,  but 
the  Southern  decided  at  once  to  l)eeome  such  competitor,  and 
lias  been  since. 

The  lines  of  railway  composing  the  Southern  had,  previous 
to  the  consolidation,  formed  a  through  route  for  the  transporta- 
tion of  merchandise  from  New  Orleans  to  Richmond,  Lynch- 
burg, and  Norfolk.  It  does  not  very  clearly  appear  to  what  ex- 
tent such  lines  north  of  Danville  had  engaged  in  traffic  between 
northern  cities  and  Lvnchburg. 

What  has  been  said  sufficiently  states  the  competitive  condi- 
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tions  existing  at  I^ichniond  and  Lynchburg  as  compared  witb 
Danville,  There  is,  however,  still  another  phase  of  this  situa- 
tion which  should  be  especially  referred  to. 

It  has  been  already  seen  that  the  Chesapeake  &  Ohio,  the  Nor- 
folk &  Western,  and  Southern  all  compete  for  business  from 
Louisville  and  Cincinnati  to  the  three  cities  in  question.  It  has 
been  further  noticed  that  the  difference  in  rates  on  trathc  orig- 
inating north  of  the  Ohio  River  is  much  greater  than  in  case  of 
traiEe  originating  at  Cincinnati  &  Louisville,  although  the  com- 
petition between  these  rival  lines  is  through  Cincinnati  &  Louis- 
ville.    The  reason  seems  to  be  this: 

In  the  making  of  rates  between  the  West  and  the  Atlantic 
seaboard  the  New  York-Chicago  rate  is  taken  as  a  base.  The 
rate  from  Chicago  to  Baltimore  is  a  certain  differential  below 
that  from  Chicago  to  New  York,  Kates  from  various  sections 
in  the  West  to  New  York  are  a  percentage  of  the  Chicago  rate. 
Thus,  Louisville  is  a  100-per-cent  point,  and  the  rate  frotn  there 
to  New  York  or  Baltimore  is  the  same  as  Chicago.  Cincinnati 
is  an  87-per-cent  point,  and  the  rate  from  Cincinnati  would  be 
S7  per  cent  of  the  rate  from  Chicago  to  Baltimore,  Now, 
Richmond  and  Lynchburg  take  the  Baltimore  rate,  and  upon  the 
rule  above  stated  the  rate  from  Cincinnati  to  Richmond  and 
Lynchburg  ought  to  be  less  than  the  rate  from  Louisville.  It 
seems,  however,  that  at  some  time  in  the  past  the  lines  leading 
from  Louisville  insisted  upon  making  the  same  rate  from  that 
city  as  from  Cincinnati.  It  further  appears  that  the  same  lines, 
working  probably  through  Southern  territory,  insisted  that  the 
Danville  rate  should  approach  quite  nearly  the  Lynchburg  rate 
on  Louiffville  and  Cincinnati  business. 

The  rate  from  Chicago  to  Danville  is  made  by  ad<Hng  to  the 
Louisville  and  Cincinnati  rate  the  local  rate  from  Chicago  to 
Those  cities ;  that  is,  trailic  which  has  come  from  Chicago  to 
Louisville  pays  exactly  the  same  rate  from  Louisville  to  Dan- 
ville as  does  traffic  which  originates  at  Louisville.  The  local 
first-class  rate  from  Chicago  to  Louisville  is  40  cents,  which, 
added  to  the  first-class  rate  from  Louisville  to  Danville,  makes 
a  through  rate  of  $1.08 ;  but  the  rate  from  Chicago  to  Baltimore, 
first  class,  is  72  cents,  and  since  Lynchburg  takes  the  Baltimore 
rate  the  rate  from  Chicago  to  Lynchburg  is  also  72  cents.     This 
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rate  of  72  cents  is  divided,  from  Chicago  to  the  North  bank  of 
the  Ohio  Kiver  23  cents,  and  from  the  river  to  Lynchburg  49 
cents. 

The  testimony  was  that  Danville  mei'chants  bought  largely 
in  the  markets  of  Chicago  and  St.  Louis,  and  but  little  in  those 
of  Cincinnati  and  Louisville,  so  that  the  Chicago  and  St.  Louis 
rates  are  the  ones  which  especially  concern  that  city. 

It  will  be  seen  from  an  examination  of  the  foregoing  facts 
that  through  rates  to  and  from  all  directions,  whether  north; 
east,  south,  or  west,  are  higher  to  Danville  than  to  Richmond  and 
Lynchburg.  The  complainants  insist  that  this  discrimination 
in  favor  of  the  two  cities  last  named  is  most  detrimental  to  the 
material  interests  of  Danville. 

The  injury  which  is  perhaps  most  insisted  upon  in  the  testi- 
mony is  that  to  the  wholesale  trade  of  the  city  of  Danville.  Prac- 
tical) v  all  artirlos  in  which  the  wholesale  merchant  deals  can 
be  brou'ght  to  Richmond  and  Lynchburg  more  cheaply  than  to 
Danville,  and  cost  the  wholesaler  in  Danville  more  than 
they  cost  his  competitor  in  Richmond  and  Lynchburg.  In  many 
eases  the  wholesaler  can  ship  to  Richmond  and  reship  to  Dan- 
ville, laying  his  goods  down  in  the  latter  city  itself  at  exactly  the 
same  price  which  the  giKxls  of  the  Danville  wholesaler  cost  him 
at  that  point.  When,  now,  the  Danville  merchant  attempts  to 
ship  in  the  dinvtion  of  either  Lynchburg  or  Richmond,  or  when 
he  attempts  to  ent^T  any  territory  where  he  competes  with 
Lynehlnirir  and  Richmond,  it  is  manifest  that  he  must  do  so  at 
a  great  disadvantage.  This  would  necessarily  follow  from  the 
mere  existence  of  the  discriminatory  rates,  an<l  it  abundantlv 
ai)pears  by  the  testimony  that  such  in  fact  is  the  effect  "Upon  the 
wholesah*  Inisiuess  of  the  eitv  of  Danville.  Its  merchants  are 
unable  to  compete  in  the  direction  of  Richmond  and  L\Tichbur!r, 
and  in  other  territory  which  fairly  ou^ht  to  W  oi>en  t/>  that  city 
upon  the  basis  of  equal  freight  rates.  With  lighter  articles  in 
which  tlu*  cost  of  transportation  is  not  an  iini>ortant  factor,  this 
handicap  is  not  so  a(»rious,  but  with  hc»avier  eomnio<liti08  it 
amounts  in  iiuiny  instances  to  a  prohibition :  and  since  the  same 
merchant  usually  deals  in  l>oth  classes  of  merchandise  it  follows 
that  the  whf»lesale  trade  of  Danville  has  l>een  seriously  crippled 
bv  this  discrimination. 
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The  most  important  industry  at  Danville  is  the  tobacco  inter- 
est. That  town  is  one  of  the  largest  markets  for  leaf  tobacco  in 
the  South,  and  this  tobacco  is  there  prepared  for  the  market  and 
sold  in  all  parta  of  the  world.  It  appears  that  export  rates  from 
Uanville  are  fairly  good,  but  that  rates  to  all  portions  of  the 
United  States,  as  has  been  already  stated,  seriously  discriminate 
against  that  locality.  Dealers  in  tobacco  resident  there  are 
obliged  to  put  their  product  upon  the  basis  of  the  Itichmond  and 
Lynchburg  rate  in  order  to  sell  it  in  the  west  and  north.  It  ap- 
pears from  the  testimony  that  it  has  been  possible  to  ship  tobacco 
from  Danville  to  Richmond,  store  it  for  a  time  at  Richmond, 
and  send  it  along  to  market  upon  the  same  rate  that  it  could  have 
been  shipped  from  Danville  itself  in  the  first  instance,  although 
the  first  carriage  from  Danville  to  Richmond  was  by  the  South- 
ern, and  the  final  shipment  from  Richmond  may  have  passed 
back  througli  Danville  over  the  same  line. 

The  complainants  insist  that  not  only  does  this  discrimination 
ill  freight  rates  cripple  the  business  industries  already  located 
at  Danville,  but  that  it  prevents  the  establishment  of  new  indus- 
tries at  that  point.  Several  specific  instances  were  given  in 
which  enterprises  that  might  othenvise  have  established  them- 
selves there  declined  to  do  so  by  reason  of  the  higher  freight 
rates.  Indeed,  it  is  difficult  to  see  how  this  discrimination  could 
fail  to  have  such  effect.  Every  pound  of  raw  material,  every 
manufactured  article,  bears  a  higher  rate  to  and  from  Danville 
than  to  and  from  Lvnebburg  and  Richmond.  Every  ton  of  coal 
used  at  Danville  costs  considerably  more  than  at  either  of  the 
olher  points.  There  was  said  to  be  water  power  in  the  vicinity 
of  Danville  still  undeveloped,  and  this  might  possibly  to  an  ex- 
tent overcome  the  disadvantage.'s  presented  by  the  rate ;  but  un- 
less it  should  it  can  hardly  be  seen  why  an  industry  should  es- 
tablish itself  there  with  the  certainty  of  higher  rates  before  it, 
rather  than  at  Lynchburg,  but  (16  miles  away,  where  the  lower 
rate  could  be  obtained.  The  difference  in  freight  rates  alone 
would  afford  a  fair  profit  upon  many  manufacturing  enterprises. 

The  complainants  further  insist  that,  in  addition  to  the  spe- 
cific injuries  previously  pointed  out,  the  general  effect  is  most 
baleful.  This,  as  we  have  often  remarked  in  previous  cases, 
must  also  be  true.     The  cost  in  Danville   of   everything   into 
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which  the  freight  rate  enters  is  more  than  in  the  favored  locali- 
ties^ and  unless  there  are  some  compensating  circumstances  the 
effect  of  this  must  be  to  decrease  the  value  of  property  and  to 
depress  all  kinds  of  business  in  that  city. 

Twenty  years  ago  Danville  was  a  town  of  some  3,000  inhabi- 
tants. To-day  it  is  a  place  of  nearly  20,000.  Most  of  this 
growth  had  taken  place  previous  to  the  last  ten  years.  In  the 
whole  period  it  has  developed  more  than  Lynchburg,  but  it  is 
not  at  the  present  time  as  thriving  as  its  rival.  It  will  be  re- 
membered that  Lynchburg  only  received  the  Richmond  rate 
when  the  Chesapeake  &  Ohio  obtained  possession  of  the  Rich- 
mond &  Allegheny  Railroad,  about  188G. 

The  amount  of  freight  carried  in  and  out  of  Danville  is  very 
considerable.  In  1S97  the  Atlantic  &  Danville,  then  an  inde- 
pendent line,  handled  lx)th  ways  45, C),")!  tons,  and  in  18*J8,  42,- 
258  tons.  It  (lid  not  appear  what  amount  of  revenue  was  de- 
rived from  this  tonnag(».  In  1897  the  Southern  Railway 
handled  108,(>(»1)  tons,  from  which  it  <lerived  a  gross  revenue  of 
$280,222.21,  and  in  1898  it  handled  124,144  tons,  with  a  rev- 
enue therefrom  of  $310,373.50.  Assuming  that  the  revenue 
derived  by  the  Atlantic  &  Danville  was  tin*  same  upon  the  same 
amount  of  freight  as  that  received  by  the*  Southern,  the  amount 
of  revenue  which  the  Southern  now  derivt's  from  its  entire 
freight  business  in  and  out  of  Danville  must  1m»  not  far  from 
$450,000  annually. 

The  Soiithern  Railway  was  organize<l  in  1894  for  the  purpose 
of  consolidating  <*4Ttain  railroad  propcrtit's,  and  it  has  since  its 
org>uii/ati<»ii,  frnm  time  to  time,  taken  on  a<Miti<>iial  pr<»]>erti(*s. 
The  lines  which  it  now  controls  into  Danville  were  originally 
built  nnd  (»p(*nited  by  indoprndrnt  companies.  Resides  the 
lines  leading  from  Danville  south  there  were  three  different 
lines  ninning  to  the  north  and  northeast,  namely,  the  Atlantic  & 
Danville  frnm  Djiiivilh*  to  Norfolk,  the  Richmon<l  &  Danville 
from  Danville  to  Tlii'hmond,  an<l  the  Virginia  Midland  from 
Danville  throuirh  Lynchburg  to  Alexandria.  The  last-named 
line  was  itself  the  result  «»f  a  consolidation  of  two  roads:  one 
known  as  the  Oranire.  Alexandria  &  Manas'^ns,  running  from 
L\Tichburg  to  .Mexaiidria,  and  the  other  the  Lynchburg  &  Dan- 
ville, running  fmm  Lynchburg  to  Danville.     In  l^^ftO  or  there- 
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abouls  the  Richmond  &  Danville  Company  leased  the  Virginia 
Midland,  which  it  continued  to  operate  from  then  on  until  ab- 
sorbed by  the  Southern.  The  complainants  inaiat  that  previous 
to  the  lease  of  the  Virginia  Midland  and  -while  these  roads  were 
in  competition  for  business,  Danville  enjoyed  substantial  equal- 
ity in  freight  rates  with  Lynchburg  and  Kichmond. 

The  Traffic  Jlanager  of  the  Southern  Railway  testified  that  he 
had  been  familiar  with  the  rate  situation  in  this  vicinity  since 
1875,  and  that  during  that  time  rates  had  been  uniformly  higher 
lo  Danville  than  to  either  Richmond  or  Lynchburg,  While  the 
law  did  not  require  the  publication  of  tariffs  by  the  carriers  pre- 
vious to  1887,  nevertheless  such  tariffs  were  to  a  considerable 
extent  published  and  circulated.  Some  of  these  tariffs  were  in- 
troduced, and  Mr.  Culp  testified  from  an  examination  of  others 
which  he  did  not  introduce.  His  testimony,  taken  in  connec- 
tion with  the  tariffs  to  which  he  referred,  leaves  no  doubt,  and 
we  find,  that  from  1875  to  1SS7,  when  rates  were  first  published 
under  tlie  Act  to  Regulate  Commerce,  the  established  rate  to 
Danville  was  higher  than  that  to  Richmond,  and,  during  some 
part  of  (he  time,  certainly,  than  that  to  Lynchburg.  Generally 
speaking  the  difference  was  greater  than  now  exists  in  amount 
and  perhaps  equally  great  in  percentage.  Since  1887  the  pub- 
lished rates  to  Danville  have  been  higher  by  about  the  present 
degree  than  to  Richmond  and  Lynchburg, 

While  this  is  true  of  the  established  rate,  the  testimony  of  nu- 
merous witnesses  introduced  by  the  complainants  leaves  as  lit- 
tle doubt,  and  we  find,  that  previous  to  1886  the  actual  rate  paid 
by  Danville  was  not  materially  higher  than  that  of  its  competit- 
ors, L>-nchburg  and  Richmond.  It  is  well  understood  that  pub- 
lished rates  previous  to  1887  were  not  observed.  Special  rates, 
rebates,  and  all  kinds  of  concessions  to  shippers  were  in  those 
days  the  rule,  not  the  exception:  and  we  are  satisfied  that  mer- 
chants at  Danville  then  obtained  much  better  rates  in  compari- 
son with  their  competitors  at  Richmond  and  Lynchburg  than 
they  do  to-day.  It  is  not  probable  that  these  rates  were  in  all 
eases  equal.  The  average  was  probably  higher,  but  the  effect  of 
any  difference  against  Danville  was  not  felt  as  it  now  is,  for  the 
reason  that  business  is  now  transacted  upon  smaller  margins 
than  it  then  was.     From  abont  1886,  when  there  ceased  to  be  ef- 
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fective  competition,  the  rates  were  better  maintained,  and  since 
then  the  business  interests  of  UanviUe  have  suffered  more  from 
the  effect  of  these  discriminations. 

The  defendant  Southern  Kailway  insisted  that,  if  compelled 
to  reduce  its  rates  at  Danville,  it  must  make  corresponding  re- 
ductions throughout  its  intermediate  territory,  and  that  the  ef- 
fect of  this  would  be  to  seriously  cripple  its  revenues.  An  ex- 
amination of  rates  from  the  points  in  question  to  other  points 
upon  the  lines  of  the  Southern  Railway  reveals  the  fact  that 
those  rates  are  usually  higher  at  the  present  time  than  the  Dan- 
ville rate.  Kates  from  northern  and  eastern  cities  are  consider- 
ably higher  to  Greensboro  and  Raleigh  than  to  Danville,  being 
first  class  from  New  York  to  Danville  GG  cents,  Raleigh  84 
cents,  and  Greensboro  84  cents.  The  same  is  true  of  rates  from 
Xew  Orleans  and  from  the  west.  Thus,  the  rate  on  molasses  is 
37  cents  to  Danville  against  47  cents  to  Raleigh  and  44  cents  to 
Greensl)oro.  The  first-class  rate  from  Chicago  is  $1.08  to  Dan- 
ville, and  $1.33  to  Raleigh  and  Greensboro.  Fl<»ur  from  Chi- 
cago takes  a  rate  of  19  cents  to  Lynchburg,  34  cents  to  Danville, 
and  43  cents  to  Raleigh  and  Greensboro.  This  is  true  with  re- 
spect to  rates  from  all  directions  in  Southern  Railway  territory 
south  and  southwest  of  Danville.  TratKc  for  Raleigh  and 
GreenslM»ro  would  \ui{.  pass  through  Danville  <»rdinarily,  and 
need  not  in  any  event,  but  these  towns  are  in  the  vicinity  of  Dan- 
ville, and  are  in  comjM'tition  with  that  city  in  much  the  same 
way  that  Danville  (•oiuj)etes  with  Lynchburg;  and  there  are 
many  instance's  in  which  traffic  from  New  Orleans  and  from  the 
west  l)ears  a  high(»r  rate  to  points  which  are  strictly  intermediate 
than  to  Danville. 

The  rates  of  the  Roiithern  Railway  are  apparently  adjusted 
largely  upon  the  "basing-point"  system,  which  so  generally 
prevails  in  territory  south  of  the  Ohio  an<l  east  of  the  ^rississippi 
rivers.  This  system  has  been  often  referred  to  an<l  commented 
upon  by  the  rommission,  and  need  not  l>e  gone  into  hen».  As 
is  well  understood,  the  central  idea  of  that  system  is  the  higher 
interniiMliati'  rate.  There  is  nothing  in  this  case  to  show  what 
the  efTt'ct  upon  the  revenues  of  the  Southern  road  would  be  if 
the  rule  contended  for  by  the  complainants  were  applied  to  all 
this  intennediate  territory,  and  those  rates  reduced  to  the  level 
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of  Lynchburg  and  Richmond,  It  is  certain,  however,  that  auch 
an  application  of  the  4th  section  would  result  in  a  most  sweep- 
ing reduction  of  rates,  and  would  very  seriously  impair  the  in- 
come of  the  Southern  Railway  unless  the  volume  of  traffic  was 
very  materially  increased ;  it  might  even  go  to  the  length  stated 
by  the  Traffic  Manager  of  that  company,  of  entirely  eliminating 
the  profits  accruing  from  the  transaction  of  business  in  that  ter- 
ritory. 

The  defendant  put  in  evidence  extracts  from  the  statistical 
reports  of  the  Atlantic  &  Danville,  the  Norfolk  &;  Western,  the 
Chesapeake  &  Ohio,  and  the  Southern  railways,  for  the  year  end- 
ing June  30,  1890,  showing  the  gross  receipts  per  mile  upoa 
those  several  systems.  They  are,  with  the  percentage  of  oper- 
ating expenses,  as  follows: 


Gi 
per 

r>sa  enrnings 
luile  of  rojid. 

Percen 

expeuBts 

■igE  of  operating 
to  gro8H  earnings. 

Chesapeake  &  Oliio  Ry. 
Norfolk  &  Wesiuro  By. 
Soutliern  Hy.     .      .      , 
Atlantiui&Daoville      . 

7,626.72 
4.354.9-2 

2,083.87 

65.81% 
64.11% 
65.09% 
71.11% 

The  above  figures  apply  to  these  systems  as  a  whole  and  there 
is  no  way  of  determining  the  relative  density  of  traffic  or  per- 
centage of  operating  expenses  between  the  main  line  and 
branches.  The  Chesapeake  &  Ohio  and  Norfolk  &  Western 
have  but  few  branches,  while  the  ramifications  of  the  Southern 
are  such  that  there  must  be  considerable  diversity  upon  the  dif- 
ferent parts  of  that  system  in  this  respect, 

COKCLUSIOHS. 

In  the  case,  City  of  St.  Cloud  v.  Northern  Pacific  R.  Com- 
pany, 8  I.  0.  C,  Kep.  346,  recently  decided,  the  Commission  con- 
sidered and  stated  the  duty  devolving  upon  it  in  disposing  of 
complaints  under  the  4th  section.  Since  the  promulgation  of 
that  report  the  Supreme  Court  of  the  United  States  has  handed 
down  a  decision  in  Louisville  &  N.  R.  Co.  v.  Beklmer,  175  U. 
S.  648,  Adv.  S.  209,  20  Sup.  Ct.  Rep.  201),  in  which  the  same 
question  was  considered  by  that  court.  An  examination  of  the 
opinion  in  that  case  confirms  us  in  that  interpretation  of  the  de- 
cisions of  the    United    States  Supreme    Court  which    we  an- 
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nounced  in  the  St.  Cloud  Case.  In  arguing  the  case  now  before 
ud  for  decision,  counsel  for  the  defendants  stated  that  if  the  Com- 
mission found  that  bona  iide  competition  existed  at  the  more  dis- 
tant point,  this  of  itself  created  dissimilar  circumstances  and 
conditions  under  the  4th  section,  and  that,  this  being  found,  it 
was  entirely  a  question  of  policy  upon  the  part  of  the  carrier 
whether  it  would  or  would  not  meet  such  competition.  That 
such  is  not  the  holding  of  the  Supreme  Court  appears  from  the 
following  language  used  in  the  Behlmer  Case: 

"If  it  were  true,  as  asserted  in  the  argument  for  the  appellee, 
that  where  the  inherent  character  of  the  competition  was  of  a 
nature  to  be  taken  ipto  consideration,  any  competition,  however 
remote  and  unsubstantial  its  influence  on  rates  and  trafiic,  would 
be  suflicient  to  bring  about  dissimilarity  of  circumstances  and 
conditions,  the  question  would  be  easy  of  solution,  for  then  to 
weigh  the  testimony  would  involve  no  serious  duty.  But  this 
suggestion  rests  upon  an  entire  misconception  of  the  adjudica- 
tions of  this  court." 

As  statod  in  tho  Sf,  Clauf/  Casr,  th(»  question  for  this  Connuis- 
sion  is  one  of  fact  arising  upon  the  whole  situation.  We  are  to 
consider  the  interest  of  the  producing  market,  the  consuming 
market  and  the  carriers,  and  upon  the  whole  to  determine 
whether  there  is  such  a  dissiniilaritv  of  circumstances  and  con- 
ditions  as  justifies  the  rates  in  question.  In  the  case  before  ua 
we  have  nothing  to  do  with  the  market  of  production,  for,  so  far 
as  the  testimony  shows,  there  is  no  question  as  to  what  market 
should  supply  Lvnelibur^,  Danville  and  the  surrounding  locali- 
ties, nor  what  market  should  receive  the  prmlucts  of  these  lo- 
calities. It  is  simply  a  question  of  the  avenues  by  which  sup- 
plies shall  be  transported  to  and  products  carried  from  this  ter- 
ritory, or,  in  other  words,  of  comj)etition  l>etween  carriers  serv- 
ing the  same  markets. 

We  have  held  in  complaints  under  the  4th  section,  that  a  case 
for  the  complainant  was  made  out  by  the  mere  showing  of  the 
higher  rate  to  tlie  intermediate  point,  and  that  the  defendant 
was  tliereu]>nn  required  to  justify  these  rates.  In  the  present 
instance  the  complainant  has  scnno  further,  and  has  shown  in  the 
first  instance  the  injurious  efTects  which  \\\o<o  discriminations 
inflict  upon  Danvilh*.     We  may  follow  the  same  order,  and  in- 
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■quii'e  firat  whether  Danville  is  actually  injured,  and  to  what  ex- 
tent, by  the  adjustment  of  rates  which  is  complained  of. 

The  testimony  establishes  as  a  matter  of  fact  that  the  burden 
■thereby  imposed  upon  the  complainants  is  a  most  serious  one. 
The  facts  in  this  connection  have  been  already  stated  and  need 
not  be  repeated  here.  Danville  began  twenty  years  ago  with  a 
population  of  3,000  people,  and  rapidly  developed  to  substan- 
tially its  present  size ;  hut  in  recent  years  and  at  the  present 
time  it  finds  further  development  seriously  impaired,  if  not  ab- 
solutely cheeked,  by  this  rate  discrimination.  Its  wholesale 
merchants  are  deprived  of  most  of  their  profitable  territory  by 
-  competition  with  Lynchburg  and  Richmond.,  Every  new  indus- 
try which  considers  the  advisability  of  locating  there  is  con- 
fronted with  the  fact  that  it  must  pay  in  freight  rates  a  sum  from 
Danville  over  and  above  what  must  be  paid  from  Lynchburg 
large  enough  to  afford  a  handsome  profit  upon  many  enterprises. 
Every  inhabitant  and  every  property  owner  of  Danville  is  to  an 
extent  injured  by  this  discrimination.  The  case  appeals  to  us 
more  strongly,  perhaps,  for  the  reason  that  Danville  ia  a  larger 
community  than  usually  prefers  complaints  of  this  sort.  It  can- 
not be  said  to  be  a  little  village  which  has  no  right  to  expect  to  do 
business,  fop  it  is  a  city  which  in  the  past  has  done  business  and 
whose  people  desire  to  continue  it.  The"  complainants  have 
clearly  established  the  injurious  effects  which  result  to  them 
from  the  obnoxious  rates. 

It  does  not  follow  from  this  alone  that  the  rates  in  question 
are  unjustifiable.  Deserted  warehouses  and  depreciated  values 
are  always  sad  objects  to  contemplate,  but  they  often  occur  in  the 
development  of  society ;  and  if  the  avenues  of  commerce  have  so 
changed  as  to  dry  up  the  prosperity  of  this  particular  locality, 
the  Interstate  Commerce  Law  cannot  grant  relief,  for  that  law, 
as  has  been  often  said,  was  not  intended  to  hamper,  but  to  pro- 
mote, trade  and  commerce.  We  turn,  therefore,  to  the  justifica- 
tion of  the  defendant,  for  the  purpose  of  ascertaining  whether 
the  hardship  which  is  inflicted  upon  these  complainants  is,  under 
all  the  circumstances,  a  reasonable  one.  As  stated  by  the  de- 
fendant that  justification  is  this:  Owing  to  competitive  condi- 
tions the  Baltimore  rate  from  almost  all  directions  is  an  extreme- 
ly low  one.     When  the  Chesapeake  &  Ohio  Eailway  was  com- 
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pleted  from  Cincinnati  to  Norfolk  the  management  of  that  prop- 
erty determined  to  put  Richmond  and  Norfolk  upon  an  equality 
with  Baltimore.  Subsequently,  by  the  acquisition  of  the  Kich- 
mond  &  Allegheny  Kailroad,  Lynchburg  came  to  be  on  the  main 
line,  and  was  given  the  benefit  of  the  same  rate.  When  the  Nor- 
folk &  Western  Railway  was  constructed  to  Lynchburg  and  Nor- 
folk it  found  in  effect  and  adopted  this  system  of  rate-making. 
The  Southern  came  last  of  all  into  the  field  of  competition.  It 
simply  accepted  the  rates  which  it  already  found  in  effect  at 
Lynchburg,  Richmond  and  Norfolk.  Its  rate  to  Danville  la  a 
reasonable  one.  The  rate  to  Lj-nchburg  is  unreasonably  low, 
but  yields  to  the  Southern  Company  something  above  the  actuiil 
cost  of  movement.  By  handling  thia  traffic  through  Danville 
the  rate  to  Danville  is  not  changed.  Danville  is  not  therefore 
injured,  and  the  Southern  Railway  is  to  an  extent  benefited. 

The  facts  have  been  already  stated  in  our  findings  of  fact 
The  Baltimore  rate  is  an  extremely  low  one.  The  Chesapeake 
&  Ohio  did  determine  to  put  Richmond,  Lynchburg  and  Norfolk 
upon  the  same  basis  with  Baltimore.  The  Norfolk  &  Western 
did  adopt  the  same  policy.  The  Southern  Railway  did  enter 
this  competitive  field  last,  and  did  at  the  outset  meet  the  rates 
which  it  found  in  effect  by  the  Chesapeake  &  Ohio  and  the  Nor- 
folk &  Western.  It  is  not  true  that  the  Ballimore  rate  haa  dur- 
ing all  the  time  since  the  completion  of  the  Chesapeake  &  Ohio 
detcrmhieil  the  Kichnioiid  rate.  Upon  the  oontrai-y,  the  Balti- 
more and  the  Norfolk  rate  have  mutually  affected  each  other. 
Competition  has  at  times  forced  down  the  Norfolk  rale  below 
that  of  Baltimore,  and  at  times  vice  vena.  The  resulting  rate 
has  always  been  a  low  one  as  compared  with  other  rates.  It  can- 
not be  found  as  a  fact  that  the  Southern  Railway  bos  simply  ao- 
ceplod  the  rates  named  hy  its  competitors. 

The  argument  urg^d  by  the  defendant  is  not  new.  It  is  the 
theory  upon  which  every  tralRc  manager  justifies  in  every  caae 
the  making  of  the  lower  rate  to  the  more  distant  point.  If  proof 
of  the  faciA  ujwn  which  that  deduction  rests  were  a  sufficient  jus- 
tification, there  are  few,  if  any,  violations  of  the  4th  section 
which  could  not  be  justified. 

That  argument  omits,  however,  one  moat  important  factor, 
namely,  the  interest  of  the  public.     Tliis,  as  well  as  the  interett 
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of  the  carrier,  must  be  considered.  The  Southern  road  insists 
in  this  case  that  Danville  would  not  be  benefited  if  it  should  with- 
draw from  Richmond,  Lynchburg  and  Norfolk  buainess.  But 
this  cannot  be  affirmed.  The  desire  to  transact  business  at  the 
more  'distant  point  is  a  continual  inducement  to  the  Southern 
road  to  obtain  an  equitable  adjustment  of  rates  between  the  in- 
termediate and  the  more  distant  point.  If  the  Southern  can 
■only  do  business  at  Lynchburg  by  procuring  a  just  relation  of 
rates  between  Lynchburg  and  Danville,  it  becomes  for  the  inter- 
est of  the  Southern  road  to  secure  that  adjustment  of  rates,  and 
it  will  use  all  its  enormous  power  to  that  end.  To-day  the 
Southern  Haihvay  constructs  its  Danville  tariffs  with  reference 
to  its  own  interest  alone.  An  order  requiring  a  proper  relation 
of  rates  between  Danville  and  LjTichburg  as  the  condition  of 
transacting  business  at  Lynchburg  compels  that  company  to  con- 
sider the  interest  of  Danville  as  well  as  its  own. 

We  had  occasion  to  examine  the  argument  here  presented  by 
the  defendant  in  the  St.  Cloud  Case,  already  referred  to,  and  we 
held  in  that  case  that  a  justification  was  not  made  out.  What 
was  there  said  as  to  the  underlying  principles  which  should  con- 
trol in  the  decision  of  these  questions  need  not  be  repeated  here. 
From  the  very  nature  of  the  question,  however,  one  case  can  sel- 
-dom  be  an  exact  precedent  for  another.  Each  traific  situation 
presents  points  of  difference,  and  each  complaint  must  be  consid- 
ered and  decided  upon  its  own  peculiar  facts.  There  are  many 
essential  points  in  which  the  case  now  before  us  differs  from 
that  presented  by  the  city  of  St.  Cloud. 

In  that  case  the  Northern  Pacific  was  the  long  line,  and  it 
urged  with  great  insistence  that  this  fact  justified  it  in  meeting 
competition  at  the  more  distant  point.  In  the  present  case  that 
proposition  is  not  much  insisted  upon,  for  the  manifest  reason 
that  the  Southern  is  both  the  short  line  and  the  long  line.  With 
respect  to  traffic  from  northern  and  eastern  cities  the  Southern 
is  the  long  line,  and  so  it  is  with  traffic  from  the  west.  But 
from  New  Orleans  it  is  much  the  shortest  line.  Yet  it  urges 
that  it  is  entitled  to  make  the  low  rate  at  Lynchburg  from  all  di- 
rections. The  proof  in  this  case  is  certainly  a  practical  confir- 
mation of  what  we  said  in  the  St.  Cloud  Case,  to  the  effect  that 
the  rate  was  oftener  fixed  by  the  long  than  by  the  short  line. 
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The  roundabout  routes  from  Xew  Orleans  to  Lynchburg  deter- 
mine the  Lynchburg  rate  according  to  the  testimony  of  the 
Southern  road. 

In  the  St.  Cloud  Case  the  rate  to  St.  Cloud  was  a  lixcd  rate 
and  did  not  vary  with  the  Minneapolis  rate,  or,  at  least,  not  to 
the  same  extent  as  the  Minneapolis  rate.  The  discrimination 
against  St.  Cloud  was  intcnsitied  by  a  reduction  of  the  Minne- 
apolis rate,  and  vice  versa.  In  the  case  now  before  us,  rates  to 
Danville  usually  base  upon  Lynchburg ;  that  is,  the  Danville  rate 
is  a  certain  number  of  cents  higher  than  the  Lynchburg  rate. 
Any  tluctuatioii  iu  the  Lynchburg  rate  produces,  tlierefore,  a 
corresponding  change  in  the  Danville  rate,  so  that  the  relation 
between  the  two  rates  remains  always  the  same,  and  the  discrim- 
ination is  the  same  whether  the  Lynchburg  rate  is  high  or  low. 
There  is,  therefore,  more  plausibility  to  the  claim  made  by  the 
Southern  that  it  does  not,  by  competing  for  this  business  at 
Lynchburg,  increase  the  discrimination  already  existing  against 
Danville. 

There  is  still  another  very  important  difference  in  the  two 
cases.  Practically  all  carriers  operating  in  northern  territory 
observe  at  th(»  present  time  the  rule  of  the  4th  section.  That  is 
true  of  the  Northern  Pacific  and  other  roads  entering  St  Paulj 
except  in  reference  to  transcontinental  business.  Higher  rates 
do  not  prevail  to  intermediate  points  in  all  territory  in  the  vi- 
einitv  of  St.  Paul  and  St.  Cloud.  Exactly  the  reverse  is  true 
upon  the  Southern  system.  While  the  Norfolk  &  Western  and 
the  Chesapeake  &  ()liif»  as  a  pcMieral  thing  make  no  higher  rate  to 
the  intennediate  than  to  the  more  distant  point,  rates  upon  the 
whole  Southern  system  are  constructed  upon  a  theory  which 
does  uniformly  involve  a  higher  rate  to  the  intennediate  non- 
competitive p<jint. 

In  de<'i<ling  the  Sf,  CInud  Case  we  were  very  largely  influ- 
enced l)v  the  consideration    al>ove    stated.     Commercial    condi- 

■ 

lions  had  ^rown  up,  and  value's  had  Ix'eonie  established  under  the 
system  of  rat<»-niaking  actually  in  force.  To  have  permitted  the 
applicatitm  of  the  4th  section  cont4»nded  for  by  the  Xorthem  Pa- 
eific  would  have  disarranged  business  conditions  and  impaired 
values  to  an  enornions  extent.  Tt  would  have  introduced  end-* 
less  diseriminati<>ns  an<l  inflicted  great  hardships  upon  the  pub- 
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lie.  The  rates  of  the  carriers  in  all  that  territory  had  been  fixed 
under  the  present  system,  and  there  was  nothing  to  show  that 
those  rates  were  not  on  the  whole  fairly  remunerative,  or  that  the 
revenues  of  the  particular  defendant  in  that  case,  or  of  railroads 
aa  a  whole  in  that  section,  would  be  much  benefited  by  the  in- 
troduction of  the  contrary  system.  Under  these  cireumstancee 
it  was  our  opinion  that  the  interest  of  the  public  in  preventing 
such  discriminations  as  would  ensue  far  outweighed  the  inter- 
est of  the  carriers  in  creating  them. 

In  the  case  now  before  us  we  find  this  system,  which  was  there 
contended  for,  actually  in  effect.  Values  and  commercial  con- 
ditions have  in  a  measure  adjusted  themselves  to  it.  This  Com- 
mission does  not  approve  that  system.  It  has  often  had  occa- 
sion to  condemn  it.  It  believes  that  it  ought  to  be  and  could 
be  entirely  eradicated,  wilh  profit  to  the  carrier  and  justice  to 
the  public.  But  the  Southern  Railway  cannot  deal  with  this 
proposition  alone.  Unless  its  revenues  are  to  be  very  greatly 
diminished  it  must  raise  the  competitive  rate  when  it  reduces 
the  noncompetitive  rate.  The  competitive  rate  it  cannot  raise 
without  the  concerted  action  of  its  competitors,  and  such  action 
ia  apparently  forbidden  by  the  statutes  of  thi;  United  States. 
We  must  apply  no  rule  at  Danville  which  we  are  not  prepared  to 
apply  to  other  points  similarly  situatetl  south  of  Danville ; 
otherwise  by  removing  the  discrimination  against  Danville  we 
might  simply  create  a  new  discrimination  in  favor  of  Danville 
and  against  some  other  community.  Hence  in  determining  the 
rule  for  Danville  we  must  have  in  mind  the  effect  which  a  fur- 
ther application  of  that  rule  might  have  upon  the  revenues  of  the 
defendant. 

In  considering  this  case  it  may  be  well  to  refer  separately  to 
the  rates  from  each  direction  involved,  and  first  the  rates  from 
New  York. 

The  transportation  from  New  York  to  Norfolk  is  the  same 
whether  trafiic  is  destined  to  Lynchburg  or  Danville.  The  dis- 
tance from  Norfolk  to  Danville  is  SO.I  railpa  by  the  Atlantic  & 
Danville  Railway,  which  is  the  direct  line.  For  the  year  end- 
ing June  30,  1899,  that  road  was  operated  by  an  independent 
company,  and  during  that  year  its  gross  receipts  were  $2,083,07 
per  milo,  and  its  operating  expenses  71.11  per  cent  of  its  gross 
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earnings.  The  divisions  received  by  rail  carriers  from  Xorfolk 
to  Danville  are,  in  cents,  first  class  38.4,  second  class  33.6,  third 
class  26.8,  fourth  class  18.3,  tifth  class  15.9,  sixth  class  12.8, 
class  A  12.8,  class  B  14.6,  class  C  12.8,  class  D  11.6,  class  E. 
lo.y,  class  H  18.3,  class  F  (per  barrel)  24.4. 

As  a  part  of  the  Southern  system  that  line  will  undoubtedly 
carrv  much  more  trattic  from  ^Jorfolk  to  Danville  than  it  did  as 
an  independent  line.  Still,  it  can  hardly  be  said  that  the  above 
divisions  afford  an  excessive  return  for  the  service  rendered. 
Whether  the  entire  rate  from  New  York  be  considered,  or  the 
rail  division  from  Norfolk  to  Danville,  the  present  rate  can 
hardly  be  said  to  be  extravagantly  high;  neither  is  it  extrava- 
gantly low. 

There  are  three  lines  of  railwav  bv  which  this  tratfic  can  reach 
the  city  of  Danville:  The  Atlantic  A:  Danville,  from  Norfolk, 
the  Kichmond  &  Danville  from  Kichmond,  and  the  Lynchburg 
&  Danville  from  Lynchburg.  Previous  to  the  acquisition  of  the 
Atlantic  k  Danville  by  the  Southern,  that  company,  as  wo  un- 
derstand the  testimony,  carried  traffic  from  Norfolk  to  Danville 
by  a  fourth  route,  which  was  from  Noriolk  to  Greensboro,  270 
miles,  and  from  Greensboro  to  Danville,  48  miles.  If  these 
routes  were  all  independent  lines,  and  all  competing  bona  tide 
without  agreement  among  thcms(»lvcs,  as  to  the  Danville  rate,  we 
think  the  effect  must  l>e,  and  ought  to  be*,  to  give  Danville  a  rate 
not  nmcli  alw^ve  that  of  Lynchburg. 

As  we  have  already  st»i*n,  the  direct  line  from  Norfolk  to 
Lynchburg  is  bv  the  Norfolk  &  Western,  and  the  distance,  204 
miles,  is  almost  i<lentical  with  the  short-line  distance  to  Danville. 
Lynchburg  is  \\\um  the  main  lin(»  of  lM>th  the  Norfolk  &  Western 
and  the  ('lu»sjii)cnke  A:  Ohio,  wlmsc  location  is  such,  and  the  vol- 
ume of  whose  traffic  is  such,  that  they  <»an  perhaps  afford  to 
carry  freight  nt  a  lower  price*  than  the  Danville  lines.  On  the 
whole  we  arc  impressed  that  legitimate  c«»mpetitive  conditions 
wouhl  entitle  Lynchburg  to  a  somewhat  lower  rate  than  Danville 
on  traffic  from  the  North. 

We  turn  now  to  rates  from  New  Orleans.  Tt  has  been  seen 
that  the  Norfolk  it  W(»stern,  the  Chesapeake  &  Ohio,  and  the 
Southern  all  carry  this  traffic  into  Lynchburg.  Such  traffic  ^gen- 
erally leaves  New  Orleans  bv  either   the  Illinois   Central,  the 
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Queen  &  Crescent,  or  the  Louisville  &  Nashville.  There  are, 
however,  numerous  intermediate  routes  over  which  such  traffic 
may  pass.  All  tratfic  delivered  by  the  Southern  necessarily 
passes  through  Danville  and  66  miles  beyond  to  Lynchburg. 
The  shortest  line  from  New  Orleans  to  Lynchburg  ia  via  the 
Louisville  &  Nashville  to  Montgomery,  the  Atlanta  &  West 
Point  to  Atlanta  and  the  Sonthern  to  LjTichburg,  distance  971 
miles.  The  distance  by  this  line  to  Danville  is  905  miles. 
The  shortest  line  by  the  Norfolk  iSi  Western,  of  which  the  South- 
ern is  not  a  part,  is  from  New  Orleans  to  Norton,  Va.,  via  the 
Louisville  &  Nashville,  and  from  Norton  to  Lynchburg  via  the 
Norfolk  &  Western,  the  distance  here  being  1,265  mites.  The 
shortest  route  by  the  Chesapeake  &  Ohio  is  1,326  miles,  being 
from  New  Orleans  over  the  Illinois  Central  to  Louisville,  and 
from  there  by  the  Chesapeake  &  Ohio.  As  will  be  seen  by  re- 
ferring to  the  findings  of  fact  there  are  several  routes  by  which 
the  distance  is  less  than  1,265  miles,  in  all  of  which  the  Southern 
is  an  important  link. 

Taking  now,  for  the  purposes  of  comparison,  the  short  line  via 
the  Southern,  the  short  line  via  the  Norfolk  &  Western,  and  the 
short  line  via  the  Chesapeake  &  Ohio,  we  find  that  sugar  in  car- 
loads is  carried  from  New  Orleans  to  Lynchburg  at  the  follow- 
ing rates  per  ton  per  mile ; 

via  tlic  Southern  Q.5S  milts  j 

via  the  Norfolk  &  Western  4.S1  mills; 

via  the  Chesapeake   it   Ohio   4.82  miUa. 

Upon  the  same  traffic  to  Danville  the  Southern  receives  9.49 
mills. 

Ordinarily  the  initial  carrier  makes  the  rate.  In  this  case  the 
Louisville  &  Nashville,  Queen  &  Crescent,  and  Illinois  Central, 
being  the  initial  carriers,  are  without  doubt  largely  responsible 
for  the  rate  to  Lynchburg,  while  the  Southern,  being  the  only 
carrier  which  enters  Danville,  can  control  the  rate  to  that  point. 
In  fixing  the  rate  the  initial  carrier  would  consult  its  own  inter- 
est by  obtaining  as  long  a  haul  as  possible.  By  the  Norfolk  & 
"Western  route,  above  referred  to,  the  Louisville  &  Nashville  ob- 
tains a  haul  of  1,003  miles  from  New  Orleans  to  Norton,  while 
the  Norfolk  &  Western  has  a  haul  of  only  362  miles.  Other 
things  being  equal,  the  Louisville  &  Nashville  would  carry  New 
S  Ikters.  Cost.  28 
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Orleans  Irallic  for  Lynchburg  by  thiB  route.  These  competitive 
conditions,  this  bidding  for  bueineas  via  the  different  lines  en- 
tering Lynchburg,  have  undoubtedly  tended  to  force  down  the 
Lynchburg  rate. 

White  we  are  hardly  prepared  to  aay  upon  the  testimony  iu 
this  case  that  the  rate  from  Xew  Orleans  tu  Danville  upon  sugar, 
molaBScs,  coffee  and  rice  is  unreasonable  when  considered  in  and 
of  itself,  we  are  strongly  of  impression  that  it  may  be.  We  cer- 
tainly do  not  find  that  it  is  reasonable,  and  in  view  of  the  rates 
in  which  the  Southern  road  participates  by  various  routes,  and 
the  rates  which  its  competitors  make  upon  this  same  traffic  by 
other  lines,  those  rates  must  be  grossly  unreasonable. 

So  far  as  the  testimony  shows,  and  so  far  as  we  have  any  un- 
derstanding of  the  matter,  here  is  no  competition  of  contending 
markets.  With  respect  to  this  traffic  from  New  Orleans,  Lynch- 
burg is  upon  no  great  thoroughfare  which  in  its  struggle  for  com- 
petitive business  beyond  gives  to  it  an  unduly  low  rate.  There 
is  nothing  except  the  mere  competition  between  several  different 
lines  of  railway,  and  yet  that  competition  has  brought  it  about 
that  merchandise  is  carried  for  the  inhabitants  and  merchants  of 
Lynchburg  at  an  average  rate  per  ton  per  mile  of  just  ab<JUt  one 
half  what  the  Southern  receivee  for  the  same  service  when  ren- 
dered for  the  inhabitants  and  merchants  of  UunviUe,  but  66 
miles  distant,  and  that,  too,  although  the  Southern  carries  this 
traffic  through  Danville  under  exactly  the  same  physical  condi- 
tions for  Lynchburg  as  when  it  is  destined  for  Danville  itself. 
We  very  much  question  whether  in  serving  these  two  competi- 
tive localitii>a  competition  Itetween  carriers  should  be  allowed  to 
hove  any  such  unrt«aHona1>le  and  unjust  effect  as  this. 

Kates  from  the  west  to  Danville  and  Lynchburg  eshibit  some 
peculiar  featnreo.  Tt  will  be  remembered  that,  treating  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  tie  a  part  of  the  South- 
em  system,  both  the  Phesapoake  &  Ohio  and  the  Sonlhcm 
reach  Lonisvillr  and  Xashville  over  Ihrir  own  line*.  The  THor- 
folk  &  Western  reaches  both  thene  points  by  its  connections. 
These  three  lines,  therefore,  are  competitnrn  for  traffic  between 
Oincinnati  and  T,ouisviI]c  on  the  west,  and  Lynchburg  and  Dan- 
ville on  the  east.     By  the  Southern  route  traffic  passes  Ihrongh 
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Danville  to  Ljiicbburg ;  by  tbe  two  other  routes  it  passes  throngh 
Lyncbburg  to  Danville. 

By  referring  to  tbe  findings  of  fact  it  will  be  seen  tbat  tbe  dis- 
tance by  the  Soutbem  to  Danville  is  considerably  greater  than 
by  either  the  Norfolk  &.  Western,  or  tbe  Chesapeake  &  Ohio  to 
Lynchburg.  It  will  also  be  remembered  tbat  both  tbe  J\'orfolk 
&  Western  and  the  Chesapeake  &  Ohio  ti'ansact  a  large  through 
business  both  for  export  and  domestic  consiimption  via  Lynch- 
bu)^,  and  that  Lynchburg  takes  the  same  rate  which  is  granted 
to  all  this  competitive  business.  An  examination  of  tbe  rates 
themselves  in  effect  from  Cincinnati  and  Louisville  to  Danville 
and  Lynchburg,  respectively,  shows  that  there  is  no  very  extrav- 
agant difference  in  favor  of  Lynchburg  upon  class  rates.  The 
widest  difference  seems  to  be  made  upon  grain  and  flour.  We 
hardly  think  it  can  be  said  that  the  rates  from  these  points  to 
Danville  are  in  the  main  unreasonably  high  when  considered  of 
themselves,  if  it  is  possible  to  measure  a  rate  by  any  such  stand- 
ard. 

Traffic  from  Chicago,  St.  Louis  and  other  points  similarly 
situated  comes,  or  may  come,  to  these  three  lines  at  either  Cin- 
finnati  or  Louisville,  and  the  rate  through  either  one  of  those 
points  must  determine  the  rate  through  all  otlier  points.  The 
distance  from  points  beyond  Louisville  and  Cincinnati  by 
these  competitive  lines  is  the  same  respectively  as  from  those  two 
cities,  and  the  cost  of  movement  ia  substantially  the  same 
whether  the  traffic  originates  at  Louisville  or  Cincinnati,  or 
whether  it  comes  to  these  lines  at  those  points.  We  might  natu- 
rally expect,  therefore,  that  the  same  difference  in  rate  to  Lynch- 
burg and  Danville  would  obtain  in  the  case  of  traific  from  be- 
yond as  in  case  of  traffic  which  originates  at  Louisville  or  Cin- 
cinnati. Such  is  not,  however,  the  fact.  Traffic  originating  at 
Chicago,  St.  Louis,  and  all  corresponding  territory  takes  a  much 
lower  rate  proportionately  to  Lynchburg  than  does  Cincinnati 
and  Louisville  traffic.  Thus,  the  first-class  rate  from  Cincin- 
nati is  to  Lynchburg  62  cents,  to  Danville  68  cents,  a  difference 
of  but  6  cents  per  hundred  pounds.  From  St.  Louis  the  same 
class  rat«  is  to  Lynchburg  84  cents,  to  Danville  $1.06,  a  differ- 
ence of  22  cents  per  hundred  pounds.  From  Chicago  the  first- 
class  rate  to  Lynchburg  is  72  cents,  while  the  corresponding  rate 
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to  Danville  is  $1.08,  a  difference  of  36  cents  against  Danville. 
In  case  of  those  commodities  which  are  most  conaumed  the  differ- 
ence is  even  more  marked.  Thus,  the  flour  rate  from  Cincin- 
nati to  Lynchburg  is  16  cents,  and  to  Danville  22  cents  per  hun- 
dred, a  difference  of  6  cents;  while  from  Chicago  it  is  18  cents 
to  Lynchburg,  and  34  cents  to  Danville,  a  difference  of  15  cents. 
Since  Danville  desires  to  purchase  largely  in  the  markets  of  St. 
Louie,  Chicago,  and  corresponding  territory,  it  follows  that 
these  rates  are  the  ones  in  which  that  community  is  particularly 
interested. 

The  reason  for  this  discrimination  has  been  fully  slated  in  tlie 
findings  of  fact.  It  arises  out  of  the  nJe  that  Lynchburg  shall 
take  the  Baltimore  rate.  The  Danville  rate  is  in  all  cases  made 
by  adding  the  local  rate  from  Chicago  to  the  Ohio  Itiver  to  tiie 
Cincinnati  or  Louisville  rate  from  the  Ohio  Kivor,  while  the 
Lynchburg  rate  is  determined  by  the  Baltimore  rate  from  the 
locality  in  question.  On  traffic  from  Chicago  to  Lynchburg  the 
carrier  from  Chicago  to  the  Ohio  Biver  receives  23  cents,  and 
the  carrier  from  the  Ohio  River  to  Lynchburg  49  cents.  On  the 
same  traffic  destined  to  Danville  the  carrier  north  of  the  Ohio 
River  receives  40  cents,  while  the  carrier  from  that  river  to  Dan- 
ville receives  68  cents.  If  the  traffic,  whether  originating  at 
Cincinnati  or  Louisville,  reaches  Danville  via  Lynchburg,  the 
Southern  exacts  its  full  local  rate  of  31!  cents.  The  divisions 
above  stated  are  those  of  the  lirst-claas  rate,  but  other  rates  are 
divided  upon  the  same  basis.  Broadly  stated,  carriers  from 
Chicago  and  St  Louis  prorate  upon  business  to  all  points  on  the 
Norfolk  &  Western  Railroad.  To  all  points  in  territory  south 
of  the  Norfolk  &  Western  Railroad  there  is  no  prorating,  but 
each  carrier  receives  the  sum  of  its  locals  to  and  from  the  Ohio 
River. 

There  is  no  testimony  in  this  ease  from  which  we  can  fairly 
determine  whether  rates  from  Chicago,  St.  I^uis  and  such  ter- 
ritory to  Danville  are  "in  and  of  themselves"  reasonable.  It  is 
doubtful  if  that  question  can  ever  be  satisfactorily  answered. 
If  the  rates  from  Cincinnati  and  Ix>uisville  to  Danville  are  rea- 
sonable, then  we  find  that  the  rates  from  Chicago  and  St  Ixtuis 
(ire  unressonable,  considered  as  through  ratt-s  from  those  points 
to  Danville. 


,    30UTHEBN    E.     CO. 


437 


This  ayatem  of  rate-makiiig  into  Soutliem  territory  by  add- 
ing together  the  Buma  of  the  locals  to  and  from  the  Ohio  River 
19  not  before  us  as  a  general  scheme  in  thia  case.  We  are  only 
conBiderLng  it  with  reference  to  the  city  of  Danville,  and  with 
reference  to  that  city  we  hold  it  to  be  utterly  unreasonable. 
Danville  ia  situated  but  66  miles  south  of  Lynchburg.  It  is  in 
competition  with  Lynchburg.  Now,  these  carriers  have  no 
right  to  put  in  effect  a  system  of  rates  which  prohibits  the  city 
of  Danville  from  tranaaeting  business  in  competition  with  the 
city  o£  Lynchburg.  Whether  or  not  they  may  make  their  rates 
into  Southern  territory  in  this  manner  ia  something  about 
which  we  espreaa  no  opinion,  but  if  they  desire  to  do  that  they 
muat  so  adjuat  their  rates  in  passing  from  Norfolk  &  Western 
to  Southern  territory  as  not  to  annihilate  the  city  of  Danville. 
They  have  no  right  to  put  that  locality  between  the  upper  and 
nether  millstone  of  these  two  schemes  of  rate-making.  Kates  to 
Danville  must  be  adjusted  with  relation  to  rat«s  to  competitive 
localitica  like  Lynchburg,  and  the  carriers  from  the  point  of 
origin  to  destination  should  prorate  in  these  rates  if  they  par- 
ticipate in  either  Lynchburg  or  Danville  business. 

Lynchburg  is  situated  but  66  miles  from  Danville,  Danville 
rates  from  most  western  territory  and  from  New  Orleans  base 
upon  Lynchburg ;  that  is,  they  are  made  by  adding  to  the  Lynch- 
burg rate  the  Southern  local  rate  from  Lynchburg  to  Danville. 
We  do  not  think  that  the  rate  to  Danville  upon  this  through  busi- 
ness from  New  Orleans  or  from  the  west  ought  to  be  constructed 
upon  that  basis.  Whatever  competitive  conditions  may  be  at 
Lynchburg,  Danville  to  some  extent  should  enjoy  the  benefit  of 
those  competitive  conditions  by  reason  of  its  proximity,  for  by 
reason  of  that  same  proximity  it  is  thrown  into  competition  with 
Lvnchburg. 

Thia  traffic  is  in  no  sense  local  traffic,  but  ia  in  every  sense 
through  traffic.  There  is  no  loading  at  Lynchburg,  no  billing 
at  Lynchburg,  no  soliciting  o£  traffic  at  Lynchburg.  It  is  in 
fact  a  through  shipment,  and  to  some  extent  Danville  should  en- 
joy the  benefit  of  that  fact  We  do  not  mean  that  the  Southern 
Railway  may  not  exact  from  the  Norfolk  &  Western  or  the 
Chesapeake  &  Ohio  a  division  upon  thia  buaineaa  when  it  moves 
by  way  of  Lynchburg,  which  ia  equal  to  its  full  local  rate.     Per- 
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haps  it  may  do  that  in  the  protection  of  its  own  line.  About 
that  we  are  called  upon  to  esprcaa,  and  w-e  do  express,  no  opin- 
ion. What  we  aaj  is  that  in  determining  the  Danville  rate,  the 
Southern  Kailway,  which  dominates  that  situation,  must  recog- 
nize the  fact  that  this  businees  is  through  business  ui>on  which 
Lynchburg,  a  competitor  of  Danville,  enjoja  a  low  through  rate, 
and  upon  which  Danville  itself  is  entitled  to  a  through  rate, 

If  the  various  railroad  properties  leading  from  Danville  north 
to  the  line  of  the  Norfolk  &  Western  and  Chesapeake  &  Ohio 
were  operated  to-day  by  their  original  builders  there  would  be 
three  independent  avenues  by  which  these  northern  roads  could 
obtain  access  to  the  city  of  Danville,  These  lines,  however, 
have  all  been  absorbed  by  one  corporation.  That  corporation 
controls  every  line  leading  to  the  city  of  Danville,  with  the  un- 
important exception  of  the  Danville  &  Western,  and  by  virtue  of 
that  fact  it  is  able  h>  t^xact,  as  it  does,  its  full  local  rate  from 
Lynchburg  to  Danville. 

As  already  remarked,  the  Southern  Railway  is  the  consolida- 
tion of  numerous  independent  railroad  properties.  It  has  be- 
come through  this  process  of  growth  a  great  railroad  system  em- 
brftcing  to-daj  a  mileage  of  more  than  6,000  milee.  In  this 
operation  properties  which  wore  worthless  have  been  put  to- 
gether to  form  a  valuable  whole.  The  phynical  condition  of 
those  properties  has  been  enormously  improved.  The  facilities 
afforded  to  their  patrons  have  been  increased.  The  whole  ter- 
ritory involved  must  be  benefited  by  this  amalgamation,  so  far 
as  its  physical  service  is  concerned. 

Thin  enterprise  is  a  perfectly  legitimate  one.  The  men  who 
have  ronceived  and  executed  it  are  entitled  to  t  fair  return  upon 
the  money  which  has  been  actually  invested  in  it.  They  are  en- 
titled, in  addition,  to  a  reasonable  profit  upon  the  ability  To 
conceive  and  execute  a  project  of  tliis  sort.  They  have  no  right 
to  exact  a  return  upon  an  extravagant  capitalization,  but  what- 
ever has  tion'«tly  anti  in  good  faith  and  reasonably  gone  into 
this  enterjiriftc  should  Ix'  jtrirtectcd. 

On  the  other  hand,  the  people  in  Ihis  territory  are  entitled  to 
protection.  The  Southern  Railway,  by  virtue  of  the  fact  that  it 
has  obtained  poAsession  of  and  now  controls  the  avenuea  of  oom- 
mnnication  by  rail  between  the  citv  of  Dan^^lIe  and  the  oiil«ide 
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world,  has  no  ri^t  to  deprive  that  oomuiuiLitv  of  Ute  oompeti- 
live  advaQiagefi  which  the  enterprise  of  its  ottizens  in  ona  way  or 
another  had  secured,  and  upon  the  strength  of  which  business 
eonditioue  have  grown  ap.  It  must  reoo^ioue  the  goographical 
position  and  the  commercial  importance  of  the  city  of  DauviUe. 

We  fully  realize  the  serioua  consequen<»a  to  the  Southern 
Railway  of  any  r^uctiou  in  its  Danville  rate,  or  in  uorr«spond- 
ing  rates  to  other  points.  SiK-h  reduction  means  a  deduction 
from  its  net  revenues.  As  applied  to  the  volume  of  business 
handled  at  Danville  alone,  such  reduction  must  be  very  eonaid- 
erable,^ — it  cannot  from  the  testimony  in  this  case  be  determined 
just  liow  considerable. 

Upon  the  other  hand  we  think  that  as  an  offset  to  this  tho 
Southern  would  obtain  some  additional  revenue  by  virtue  of  the 
increased  amoimt  of  business  at  Danville.  The  ability  to  Jo 
business  at  that  point  depends  largely  upon  tlie  freight  rate. 
The  amoimt  of  traffic  handled  in  and  out  of  Danville  ia  deter- 
mined by  the  volume  of  business  transacted  tliere. — by  tlie  pros- 
perity of  the  community.  Whether  the  Southern  ItaiUvay  shall 
reduce  its  rates  to  the  city  of  Danville  with  the  Impo  of  tlioreby 
stimulating  an  additional  flow  of  traHic  is  purely  a  qui'dUon  of 
policy  with  which  this  Commission  has  oriliiiarily  nothing  to 
do;  but  when  we  are  commanded  to  consider  the  interests  of  all 
parties,  we  must  consider  what  the  probable  effect  of  our  order 
will  be  upon  the  carrier  interested.  In  this  view  we  are  bound 
to  inquire  what  effect  it  will  have  upon  the  volume  of  traffic, 
and  the  consequent  increase  or  decrease  of  revenue.  Any  de- 
velopment at  Lynchburg  is  necessarily  shared  by  tlie  Southern 
with  the  Norfolk  &  Western  and  the  Chesapeake  &.  Ohio,  whuruait 
any  corresponding  development  at  Danville  belongs  to  tbo 
Southern  Railway  Company  alone.  We  feel  that  a  reduction 
in  the  Danville  rate  might  ultimately  be  for  the  advantage  of 
this  defendant. 

Under  our  original  interpretation  of  the  ith  section  the  duty 
of  this  Commission  in  determining  whether  that  eection  had  been 
violated  was  a  comparatively  simple  one.  We  were  confined  to 
inquiring  whether  competition  between  carriers  not  subject  to 
the  Act  to  Re^ilate  Commerce  influenced  or  controlled  tho  rata 
at  the  more  distant  point.     If  it  did,  that  created  the  dissimilar 
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circumstances  and  conditions.  Xow,  however,  we  are  bidden 
to  examine  the  whole  situation,  and  to  determine  whether,  tak- 
ing all  things  into  account,  the  conditions  which  surround  that 
situation  justify  the  charging  of  the  higher  rate  at  the  interme- 
diate }N)int.  It  is  inipotvible  to  apply  to  the  tsohition  of  tliat 
(piestion  any  detinite  nile.  Each  case  has  to  be  considered  upon 
its  own  peculiar  facts.  It  is  dii&cult  in  every  case  to  determine 
what  ought  to  be  done  in  justice  to  the  public  and  to  the  carrier, 
and  it  is  even  more  diAicult  to  state  the  reasons  for  that  deter- 
mination. We  have  given  this  question  the  best  attention  we 
(rould.  It  is  an  extremely  perplexing  one,  but  it  must  be  de- 
cided, and,  without  attempting  to  state  the  reasons  more  fully 
than  has  been  already  done,  our  conclusion  is  this : 

We  think  that  under  all  the  circumstances  and  conditions  the 
rate  to  Lynchburg  may  properly  be  somewhat  lower  than  the 
rate  to  Danville.  We  do  not  think  that  the  present  difference  in 
rates  is  justifiable;  or,  in  other  words,  we  do  not  think  that  the 
rircumstances  and  conditions  justify  the  rates  now  in  force.  It 
lA  our  opinion  that  rates  from  northern  and  eastern  cities  to 
Danville  and  rates  from  New  Orleans  upon  the  commodities 
mentioned  in  the  complaint  to  Danville  should  not  exceed  those 
to  Lynchburg  by  mon^  than  10  per  c(»nt,  and  that  rates  between 
Danvilh*  and  tlu*  west  should  not  <'xc«»ed  those  lM»twe(»n  Lvnch- 
l>urg  and  th<*  west  by  iiion*  than  15  pt»r  cent.  This  also  applies 
to  the- rate  on  toba<HM>  from  Danville  to  Louisville.  It  may  well 
1k»  called  ontragoous  to  inij)ose  upon  tlu*  chief  industry  of  Dan- 
ville a  rate  from  Danville  to  Louisville  15  cents  al)ove  the  rate 
from  Lynclibur*;  to  Loni>ville,  when  the  <lifference  in  rates  upon 
that  class  of  merchandise*  in  the  n»verse  dinrtion  is  only  2\^> 
cents. 

Our  <*oiiehision  bein^  as  alM»ve  indicated,  the  queRticm  arises, 
What  onlcr  ran  Ix-  made  i  W(*  tin<l  that  circumstances  and  con- 
tlitiniis  Mil*  jJitTen'nt  at  Danville  than  they  an*  at  Lynehburjf, 
iuu\  that  that  ditTerence  mi^dit  justify  a  higher  rate  at  Danville, 
but  that  there  is  n«»  dissimilaritv  of  circumstances  and  condi- 

■ 

tion<  that  ju^titics  th**  present  rate.  The  de<»isions  of  the  Unit- 
ed States  Supreme  Ttnirt  leave  our  ]>n\ver  un<ler  the  4th  section 
in  such  a  case  snmewliat  df»ubtful.  That  court  decides  appar- 
ently that  the  <]ue'*tion    is   not   whether  there  is  a  difference  in 
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cinnunstances  and  eouditioof,  but  whetlier  lliere  is  a  sufficient 
difference  to  warrant  the  lower  rate  at  the  more  distant  point. 
The  same  reasoning  wouM  apparently  lead  to  the  conclusion 
that  we  might  inquire  whether  the  circumstanoes  and  conditions 
were  so  different  as  to  warrant  the  rate  actually  in  effect.  For 
the  purposes  of  this  case  we  hold  that  the  interpretation  laat 
su^ested  is  the  true  one,  and  that  inasmuch  as  the  rates  consid- 
ered by  us  are  not  justified  by  competitive  circumstances  and 
conditions  they  are  unlawful  under  the  4th  section. 

This  question  is  not,  perhaps,  of  much  prRclical  importance. 
The  complaint  alleges  that  the  defendant  by  maintaining  these 
rates  not  only  violates  the  4th  but  also  the  3d  section  of  the  Act, 
in  that  it  creates  and  oontinues  an  unjust  discrimination  against 
Danville  as  compared  with  Lynchburg,  We  have  found  that 
the  discrimination  exists.  We  have  found  that  it  is  without 
justification.  It  is  therefore  an  imjust  discrimination  under 
the  3d  section,  which  must  be  prohibited.  There  is  somei  ques- 
tion here  as  to  whether  this  Commission  has  power  to  determine 
definitely  for  the  future  the  relation  in  rates  which  should  exist 
between  Danville  end  L_\-nchburg,  hut  unJess  these  rates  are  ad- 
justed in  substantial  accordance  with  the  views  hereinbefora 
expressed,  we  shall  attempt  to  do  so. 

The  testimony  in  this  case  was  general,  having  reference  to 
no  special  commodity  c\ce])t  tobacco,  sugar,  nioJasseR,  rice  and  cof- 
fee. It  may  happen  that  the  percentage  of  difference  in  rat#fl  be- 
tween Lynchburg  and  Danville  should  be  greater  iu  case  of  some 
commodities  than  in  others.  The  carriers  themaclvos  can  make 
this  readjustment  in  a  much  more  satisfactory  manner  than  can 
this  Commission,  and  we  have  concluded  to  make  no  further  or- 
der in  the  premises  at  present,  in  the  hope  that  such  a  voluntary 
readjustment  will  be  undertaken.  If  by  May  1  next  tlie  defend- 
ant has  not  put  into  effect  rates  substantially  in  accord  with  the 
views  here  indicated,  we  will  then  consider  the  matter  further, 
and  make  some  definite  order  in  the  premises. 

We  have  treated  this  question  as  though  the  Southern  Rail- 
way were  the  only  defendant  In  some  of  the  discrim  inationi, 
at  least  against  Danville,  other  lines,  particularly  carriors  north 
of  the  Ohio  River,  share.  The  same  thing  may  be  true  of  water 
carriers  from  eastern  cities  to  Norfolk.     If  these  carriers  refuse 
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to  participate  in  any  readjustment  which  the  Southern 
Company  desires  to  make  we  will,  upon  the  application  of  that 
oompany,  either  make  those  carriers  parties,  if  they  are  not  al- 
ready parties,  or,  if  they  are  parties,  endeavor  to  make  s(»ne 
order  which  will  compel  reasonable  action  upon  their  part 
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TH03US  F.  SPRIGG,  Gto.  B.  Skixsku,  Sioml-su  Kass. 
Joseph  A.  Rohb  -vsd  Edw.  il,  Kennaru,  Imuviultally 
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Ticket  Hdldebs  between  Exi-TiuORE  anb  WAsinsttToN, 

V. 

BALTIMORE  4-  OHIO  RAILROAD  COMPAXY,  John 
K.  CowEN  AMI  OatAK  G.  Mf uu,\v,  Receivk«»,  akd 
Baltijiork  A:  I'utumac  Railkoau  Compasv. 


Ih-cidt-ii  3lii>fh  2.  lafMl. 


1.  The  action  of  the  defendants   in   withdrawing  tho   ISO-trip  quartcrlj 

ticket  iKtween  Bultiniore  and  WftBhin^ton  wm  wilhin  tli«  liiuitH  ot  theli 
diHcretion,  am!  did  not  constitute  a  violation  of  the  A(.-t  to  Rcgutftto 
Cominerfc.      (f'Jrnienfs,  CommisBioner.  ilisseutliig, ) 

2.  Under  Hcction  22  of  the  Aat,  carriers  iire  ullowrd  to  issue  milcmite, 
curaioa  and  commutation  tickets,  but  ordinarily  thpy  CHonot  bo  com- 
pelled to  do  so.  To  tlie  extent  neceasary  (or  their  um.  tit^cotN  of  thu  dr- 
scriptiou  named  are  eicenipt  from  the  genertU  ruiea  ot  th«  atatutn. 
Compliance  with  those  rules  may  be  directed  by  the  Cominisiion,  but 
requirini;  exct-ptions  thereto  is  not  within  it*  provinoa;  and  this  ap- 
plies as  well  to  the  restoration  o(  wich  ticket!  whtre  they  have  been 
withdrawn,  as  to  the  refiuni  tn  furnlnh  thnm  whorn  tholr  IntTmlnctlon 
has   been   requisted.      {Olementi.   CommiBBioner.   di»iwntin({.) 

3.  The  provision  in  section  22,  above  referrwl  to,  authorise  special   rate" 

to  commuters,  which  nre  less  per  mite  tbnn  the  charges  to  other  pnasen 
gers  for  longer  distances.  Such  a  relation  of  rates  muat  exist  at  cer- 
tain points  undpr  dii,v  system  of  commutation.  The  moat  remote  point 
within  u.  comniuldlion  district  wcures  lower  r«t«c  par  mil*  than  thu 
next  and  more  distniit  point  without  that  district;  but  tlie  diaurimina- 
tion  tiius  created  is  not  unjust,  nor  are  places  outside  the  oommutntloii 
territory  thereby  subjected  to  undue  prejudli<e. 

4.  The  Commission  has  no  authority  to  Admini><t<>r  t.hn  anti-truat  law,  or 
even  to  determine  whether  it  has  been  violated.  If  an  Inveatigaitlun 
discloses  a  violalion  of  that  law.  Uie  power  of  the  Commlasinn  1*  not 
enlarged  nor  it^i  duty  changed  in  respect  of  thi'  rate  involved  in  tho 
inquiiy.     No   lelief   could   be   ulfoidcd   the   complainants   in   tills  pro- 
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cecding  upon  the  theory  that  the  quarterly  ticket  was  withdrawn  under 
an  agreement  between  the  carriers  in  violation  of  the  anti-truat  law, 
even  if  the  facts  were  found  in  support  of  that  contention.  {ClemenUf, 
Comniifrsioner,  dissenting. ) 

John  E.  Semnies  and  Gustav  Bissing  for  Complainants. 
Hugh  L.  Bond,  Jr.,  for  Baltimore  &  Ohio  R.  R.  Co. 
George  V.  Massey  for  Pennsylvania  R.  R.  Co. 

Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  complainants  in  this  ease  allege  unlawful  action  by  the 
carriers  named  in  discontinuing  the  sale  of  a  certain  class  of 
commutation  tickets  for  travel  between  Baltimore  and  Washing- 
ton. The  nature  of  their  grievance  and  the  questions  to  be  de- 
cided appear  from  the  following  statement  of  facts  deemed  to  be 
material. 

Findings  of  Fact. 

1.  The  comphiinants  are  residents  of  Bahimore  whose  occupa- 
tion or  employment  is  mainly  in  Washington,  and  wlio  therefore 
have  occasion  to  travel  almost  daily  Ix^tween  the  two  cities.  They 
constitute  a  committee  representing  other  pers(»ns  in  like  situa- 
tion with  themselves,  on  whose  behalf,  as  well  as  their  own,  this 
proceeding  is  brought.  The  total  uuhiIkt  of  sucli  persons  ap- 
pears to  Ik'  over  200  and  is  perhaps  considerably  greater.  Most 
of  them  are  employed  in  one  branch  or  another  of  tlie  govern- 
ment service;  the  others  are  engag(»d  in  various  business  pur- 
suits. 

2.  Eacli  of  the  defendant  companies  owns  a  line  of  railway 
])etween  the  citv  of  Baltimore,  in  the  State  of  ^Marvland,  and  the 
city  of  Wasliington,  in  the  District  of  rv»lumbia.  The  Balti- 
more k  Potomac  line  is  operated  by  the  Philadelphia,  Wilming- 
ton &'  Baltimore  Railroad  Company,  and  since  alviut  1881  has 
been  a  part  of  tlie  Pennsylvania  system.  The  other  line  is  part 
of  the  Baltimore  &-  Ohio  svstem.  The  Baltimore  k  Ohio  road 
was  in  the  liands  of  receivers  at  the  time  this  proceeding  was 
commenced,  but  such  receivership  has  since  Iwen  terminated, 
and  the  line  in  question  is  now  operated  by  the  Baltimore  ft 
Ohio  Bailroad  Pompany.     Both  lines  l)etwe<»n  Baltimore  and 
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Washington  have  been  in  operation  foi-  many  yeara.  The  dis- 
tance between  the  two  cities  la  about  40  miles  by  the  Baltimore 
&  Ohio,  and  about  42  miles  by  the  Baltimore  &  Potomac. 

3.  The  Baltimoie  ic  Ohio  road  now  issues  and  offers  for  sale, 
and  has  done  so  for  quite  a  number  of  years,  several  classes  of 
tickets  for  travel  between  Baltimore  and  Washington.  A  de- 
scription of  these  diiferent  tickets,  tlie  prices  at  which  they  are 
aevorally  sold,  and  the  rate  of  each  of  them  per  mile  per  trip, 
Are  shown  by  the  fnllowing  table; 

Tick.,,,  Pd„.      ■"";.';■.;,»"" 

One  way     . $1.20  .03 

a  day  Touad  tri|i    ....  3.0O  .025 

eo  tiny  round  trip    ....  8.15  .0877 

Saturday- Alondav  roitud  trip  l.ili  ,0154 

00  trip  mouthly  ' ia.4a  .006 

50  trip  Orm  or  family    .    .    .  40.00  .09 

48  trip  montbly  sclioul     .     .  11.27  .008 

24  trip  family 1B.35  .03 

1,000  mile 20,00  ,02 

Of  these  the  60-trip  monthly  ticket,  monthly  school  ticket  and 
1,000-mile  ticket,  are  good  only  in  the  hands  of  the  person  whose 
came  appears  on  the  ticket;  the  others  are  sold  without  restric- 
tion. 

During  a  corresponding  period  the  Philadelphia,  Wilmington 
&  Baltimore  road  has  sold  and  now  sells  the  same  classes  of 
tickets,  except  the  i!44rip  family  ticket,  which  is  not  shown  on 
the  tariffs  of  that  company.  The  prices  of  tickets  by  this  line 
are  substantially,  if  not  exactly,  the  same  for  each  class  as  those 
above  stated,  but  fhi-  rate  per  mile  per  trip  must  be  slightly  leas, 
as  the  distance  is  about  2  miles  greater.  On  this  road,  as  on 
the  Baltimore  &  Ohio,  the  fiO-tnp  monthly  ticket,  monthly  school 
ticket  and  1,000-mile  ticket,  can  he  used  only  by  the  person  whose 
name  appears  thereon ;  the  others  are  good  by  whomsoever  pre- 
sented. 

4.  For  a  number  of  years  prior  to  December,  1898,  both  roads 
sold  another  ticket,  in  addition  to  those  above  mentioned,  known 
as  a  180-trip  quarterly  ticket,  restricted  to  the  use  of  the  person 
named  therein,  and  good  only  during  the  quarter  for  which  it 
was  issued.  The  price  of  this  ticket  was  $34.75,  making  a  rate 
of  about  19  3-10  eeuts  per  trip,  or  a  little  less  than  4  8.1-100 
mills  per  mile,  if  the  ticket  was  used  to  tlie  limit. 
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It  does  not  very  clearly  appear  when  this  description  of  ticket 
was  originally  put  on  sale,  but  it  was  conoededly  furnished  by 
both  roads  for  upwards  of  thirteen  years.  The  Baltimore  & 
Ohio  seems  to  have  lirst  introduced  the  ticket,  and  its  action  in 
that  regard  was  followed  by  the  Philadelphia,  Wilmington  & 
Baltimore  as  early  as  1885.  The  60-trip  monthly  ticket  above 
described,  sold  for  $15.45,  appears  to  have  been  in  use  at  least 
equally  long,  and  still  continues  to  be  supplied  as  before  stated. 

These  several  classes  of  tickets  were  also  sold  by  both  roads 
from  intermediate  stations  to  Baltimore  and  Washington,  and 
continue  to  be  so  sold  except  as  hereinafter  noted.  The  prices 
for  such  intcTmediate  travel  are  proportionally  less  than  for  the 
entire  distance,  being  graded  on  a  mileage*  basis  as  we  under- 
stand. 

5.  On  or  about  the  5th  of  December  last,  or  sometime  during 
that  month,  the  sale  of  this  ISO-trip  qmirUTly  ticket  was  wholly 
discontinued  between  Baltimore  and  Washington.  It  was  also 
discontinue<l  at  the  same  time,  for  Baltimore  travel,  from  all 
stations  south  of  Annapolis  Junction  on  the  I^altimore  &  Ohio, 
and  south  of  Odenton  on  the  l^altimore  k  Potomac,  and  for 
Washington  travel  from  all  stations  north  of  Laun»l  on  the  Bal- 
timore A:  Ohio,  and  north  of  Bowie  on  the  I^altimore  &  Potomac. 
The  intermediate*  j)oints  named  are  a|>proximately  half  way  be- 
tween the  two  eities.  The  price  of  this  tieket  l>etwe(»n  Annapo- 
lis Junction  and  Baltimore  is  $1S.(M):  lM'tw(M»n  Odenton  and 
Baltimore  $1S.0();  lH'twe<»n  Laurel  and  Washington  $17.75,  and 
In'tween  Bowie  and  Washington  $17.r»r».  The  prices  for  shorter 
distances  are  correspondingly  less. 

Th<'  withdrawal  of  this  ticket,  as  alM->ve  stated,  invurrod  at 
about  the  same  time  on  l>oth  roads,  though  eaeli  of  them  denies 
that  tliev  mutuallv  a^rreed  to  takt*  such  action.  Thev  have  de- 
<'lined  to  restore  this  tieket,  ev(»n  on  conditions  designed  to  pre- 
vent its  fraudulent  use,  or  to  earrv  passengers  between  the  points 
for  wliieli  it  was  formerly  provided  except  at  the  rates  allowed 
bv  the  remaining  classes  of  tickets  which  thev  continue  to  Bell. 
The  lowest  of  tliese,  for  travel  between  Baltimore  and  Washing- 
t<»n,  is  the  r>0-trip  monthly  ticket,  tlie  price  of  which  is  $15.45. 
This  results  in  higher  charges  for  daily  rides  to  the  amount  of 
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$11.60  a  quarter,  or  $46.40  a  year,  and  couatilutes  the  grievance 
snught  to  be  redressed  in  this  proceeding. 

The  Baltimore  &  Ohio  still  sells  at  graded  rates  a  ISO-trip 
quarterly  ticket  between  Baltimore  and  all  stations  north  as  far 
as  Aikin,  a  distance  of  about  40  miles,  where  the  price  is  $30.70 ; 
between  Baltimore  and  all  atations  on  its  main  line  west  to 
Mount  Airy,  distance  nearly  43  miles,  price  $34.75;  and  on  its 
Metropolitan  Branch  between  Washiugtou  and  all  stations  north 
to  Washington  Junction,  43  miles,  price  $34.95- 

The  Philadelphia,  Wilmington  &  Baltimore  sella  the  same 
description  of  ticket,  at  rates  based  on  mileage,  between  Balti- 
more and  all  stations  north  on  its  main  line  as  far  as  Perryville, 
a  distance  of  36  miles,  where  the  price  is  $46.60. 

6.  Washington  has  a  population  of  225,000  and  upwards; 
Baltimore  of  about  600,000.  The  latter  is  a  city  of  great  com- 
mercial importance.  All  the  other  places  mentioned  are  hamlets 
and  small  villages.  The  line  of  the  Baltimore  &  Potomac  be- 
tween Baltimore  and  Washington  passes  through  a  rather  poor 
and  sparsely  settled  region.  On  the  line  of  the  Baltimore  & 
Ohio  there  are  a  number  of  villages  which  furnish  a  considerable 
amount  of  paasonger  business.  The  total  volume  of  travel, 
through  and  local,  between  Baltimore  and  Washington,  is  large, 
and  there  are  frequent  trains  over  each  road,  all  of  which  run 
through  from  one  city  to  the  other.  It  does  not  appear  that  any 
extra  trains  were  kept  in  service  by  reason  of  this  quarterly 
ticket,  and  no  train  has  been  taken  off  since  its  withdrawal. 

7.  The  principal  reasons  assigned  by  the  carriers  for  with- 
drawing the  180-trip  quarterly  tickets,  to  the  extent  above  stated, 
are  (1)  that  the  rates  thereby  allowed  were  unreraunerative,  and 
(2)  that  such  tickets  were  frequently  used  by  persons  not  en- 
titled to  be  carried  thereon,  thus  defrauding  the  roads  of  revenue 
which  justly  belonged  to  them.  The  further  claim  is  made  that 
travel  between  Baltimore  and  Washington  is  not  suburban  travel, 
and  therefore  should  not  be  accorded  suburban  rates. 

In  aid  of  the  first  defense  the  Baltimore  &  Ohio  showed  that 
it«  sales  of  this  ticket,  both  at  Baltimore  and  Washington,  aver- 
aged only  171  per  quarter  during  the  year  1898,  a  mimber 
alleged  to  be  wholly  insufficient  to  justify  such  an  extremely  low 
rate.     How  many  of  these  tickets  were  sold  by  the  Baltimore  & 
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Potomac  during  any  period  does  not  appear,  but  the  represen- 
tative of  that  company  stated,  in  substance,  that  its  entire  passen- 
ger business  between  Baltimore  and  Washington  was  conducted 
at  a  loss.  A  witness  for  the  Baltimore  ^  Ohio  testified  that  the 
commutation  travel  between  the  two  cities  had  not  increased 
during  the  last  tive  or  six  years,  and  was  not  tending  to  increase 
at  the  time  this  quarterly  ticket  was  withdrawn. 

There  was  evidence  that  these  tickets  in  several  instances  were 
presented  by  other  persons  than  those  named  therein,  and  the 
inference  is  warranted  that  the  carriers  sustained  considerable 
loss  from  their  unauthorized  and  fraudulent  use.  In  connec- 
tion with  this,  it  should  be  stated  that  purchasers  of  the  OO-trip 
monthly  ticket  between  Baltimore  and  Washington  are  now  re- 
quired to  have  their  photographs  placed  thereon,  for  the  purpose 
of  identiticatiou  and  to  guard  against  prohibited  transfers ;  and 
this  method  of  preventing  fraud  seems  to  be  quite  effectual.  The 
complainants  proposed  on  the  hearing,  as  a  condition  of  restoring 
the  180-trip  quarterly  tickets  between  Baltimore  and  Washing- 
ton, that  the  carriers  should  require  the  photograph  or  personal 
description  of  each  purchaser  to  Ix?  placed  on  the  ticket,  or  take 
such  other  precautions  as  would  protect  them  from  loss.  In 
view  of  the  comparatively  small  number  of  persons  who  would 
be  entitled  to  these  ticket**,  we  are  convinced  that  their  fraudu- 
lent use  by  others  could  1k»  effectually  stoppe<l,  and  that  the  lia- 
bility of  such  use  was  not  of  itself  a  sutHeitMit  justification  for 
discontinuing  their  sale. 

If  the  (piestion  is  in  any  s<»nse  one  of  fact,  we  must  obviously 
find  that  neither  of  these  eities  is  suburban  to  the  other,  and  that 
travel  iM'tweeii  them  is  not  suburban  travel  as  that  term  is  com- 
monlv  understood. 

8.   The  low  rate  atTonled  bv  this  <niarterlv  ti<*ket  was  of  im- 

•  I  • 

portant  In^netit  tt»  all  residents  of  Baltimore  who  are  employe<l 
in  Washin^t<»n.  T«»  some  extent,  at  least,  it  enabled  them  to  re- 
tain their  homes  in  the  former  eity  and  pursue  their  vocations  in 
the  latter;  and  it  may  l»e  that  the  higher  rate  now  exacted  will 
in  some  eases  compel  relintjuisliment  of  service  in  Washington 
or  abandonment  of  Baltimore  as  a  place  of  al)ode.  Tt  does  not 
appear,  however,  that  any  person  whose  oeeupation  is  in  Wash- 
ington has  been  induced  to  remove  his  residence  to  Baltimore  by 
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the  low  rates  of  the  ticket  in  question  and  belief  that  such  rates 
would  be  continued. 

9.  Upon  all  tbe  facts  disclosed  in  this  case  we  are  constrained 
to  find  that  the  rates  now  in  force  are  not  unjust  or  unreasonable, 
and  do  not  subject  tbe  complainants  or  the  city  of  Baltimore  to 
anj  "undue  or  uureasonable  prejudice  or  disadvantage." 

Conclusions. 

The  withdrawal  of  the  180-trip  quarterly  ticket  was  undoubt- 
edly a  disappointment,  and  in  some  instances  a  considerable 
hardship,  to  the  complaining  parties  and  those  in  like  situation. 
They  had  good  reason  to  expect  that  the  favorable  rates  so  long 
enjoyed  would  be  permanently  accorded,  and  naturally  feel  ag- 
grieved because  those  rates  are  no  longer  allowed.  It  is  quite 
plain,  however,  that  no  remedy  for  the  injustice  they  allege  can 
be  afforded  in  this  proceeding,  unless  the  action  of  the  carriers 
in  discontinuing  this  ticket  was  a  violation  of  the  Act  to  Regu- 
late Conunerce.  We  are  of  the  opinion  that  this  action  was 
within  the  limits  of  their  discretion,  and  did  not  constitute  a 
violation  of  that  Act. 

The  granting  of  commutation  rates  for  suburban  travel isquite 
general,  and  such  rates  are  defensible  on  various  grounds.  They 
lend  to  benefit  the  public  by  permitting  and  inducing  residence 
at  considerable  distance  from  the  place  of  occupation,  thus  aid- 
ing the  territorial  growth  of  cities  and  relieving  their  congested 
districts.  So  far  as  they  have  that  effect,  such  rates  in  turn 
benefit  the  railways  by  securing  business  that  othenrise  would 
.  not  exist  and  revenue  not  otherwise  obtainable.  Ordinarily,  the 
price  of  commutation  tickets,  the  conditions  upon  which  they  are 
sold,  and  tbe  distance  from  a  given  city  to  which  commutation 
rates  shall  he  extended,  are  matters  within  the  discretion  of  the 
carrier.  It  would  clearly  he  unlawful  to  allow  rates  or  privi- 
leges at  one  point  more  favorable  than  those  accorded  at  a  short- 
er-distance point  on  the  same  line,  but  this  does  not  imply  that 
a  more  remote  locality  is  entitled  to  concessions  similar  to  those 
granted  to  intermediate  places;  nor  does  it  follow  that  commu- 
tation rates  long  enjoyed  at  the  more  distant  point  may  not  be 
withdrawn  at  the  option  of  the  carrier,  though  continued  at 
nearer  stations. 
8  Inters.  Com.  29 
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It  resulted,  of  course,  from  the  discontinuance  of  the  quarterly 
ticket,  as  set  forth  in  the  Undings,  that  the  lowest  rate  between 
Baltimore  and  Washington  is  now  higher  per  mile  than  the  low- 
est rate  for  shorter  distances,  between  Odenton  and  Baltimore, 
for  example,  or  between  Laurel  and  Washington.  But  such  a 
relation  of  rates  must  exist  at  certain  points  under  any  system 
ut  conmuitation.  When  this  quarterly  ticket  was  sold  at  Balti- 
more and  W^ashington  the  holder  was  carried  at  a  lower  rate  per 
mile  than  was  accorded  to  passengers  between  Washington  and 
Havre  de  Grace,  or  any  other  station  north  of  Baltimore.  The 
most  remote  point  within  a  conmiutation  district  secures  lower 
rates  per  mile  than  the  next  and  more  distant  point  without  that 
district.  Such  a  situation  must  necessarily  arise  whenever  com- 
mutation rates  are  allowed,  unless  they  are  granted  at  all  stations 
on  a  given  line.  But,  as  matter  of  law,  the  discrimination  thus 
created  is  not  unjust,  nor  are  places  outside  the  conmiutation  ter- 
ritory thereby  subjected  to  any  undue  prejudice  or  disadvantage. 
The  lower  mileage  rates  for  shorter  distances  uniler  such  circmu- 
stances  are  sanctioned  by  the  22d  section  of  the  statute,  which 
declares,  among  other  things,  ''that  nothing  in  this  act  shall  pre- 
vent .  .  .  the  issuance  of  mileage,  excursion  or  commuta- 
tion passenger  tickets,"  etc.  Wo  see  no  reason  to  doubt  that  this 
provision  was  intended  to  authorize  special  rat(»s  to  (*ommuters, 
which  would  Ikj  less  per  mile  than  the  charges  to  other  ])assengers 
for  longer  distances.  The  fact,  therefore,  that  there  is  now  a 
lower  mileage  rate  from  intonnediate  stations  to  Baltimore  and 
Washington  respectively  than  can  l)e  obtained  bv  those  who  travel 

the  entire  distance  from  one  citv  to  the  other  <l<»es  not  of  itself 

• 

show  that  the  withdrawal  of  the  quarterly  ticket  was  unlawful. 

In  what  is  sai<l  in  this  connection  we  are  not  to  Ik*  understood 
as  commending  the  carriers  for  the  course  they  have  taken.  On 
the  eontrarv,  we  think  thev  are  fairlv  oijon  to  criticism  for  ter- 
minatin^  at  this  late  day  a  privilege  granted  for  so  many  years 
as  to  have  iIk^  appearance  and  hold  out  the  in<Iu(*onionts  of  a  per- 
manent policy.  The  point  wo  do<»ido  is  that  thoy  had  the  legal 
right  to  witli<lraw  this  ticket,  and  in  doing  so  wore  acting  within 
the  limits  of  their  discretion. 

Tt  is  to  be  observed  that  the  complainants  are  not  asking  for 
rates  on  the  mileage  basis  of  the  quarterly  ticket,  which  shall  bo 
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open  and  available  to  all  passengers  between  Baltimore  and 
WaBhington.  They  admit  that  such  rates  applied  to  the  entire 
volume  of  travel  would  not  be  remimerative  or  furnish  adequate 
compensation  for  the  service  rendered.  Their  demand  is  for  a 
special  ticket  sold  only  to  a  described  class  of  persona,  limited 
in  number,  who  live  in  one  place  and  do  business  in  the  other. 
They  concede  that  such  a  ticket,  in  justice  to  the  carriers,  must 
be  sold  on  conditions  restricting  its  use  to  the  persona  for  whom 
it  is  provided  and  under  proper  safeguards  against  its  fraudulent 
transfer.  They  are  not  seeking  to  reduce  the  rates  paid  by  the 
general  public  on  the  ground  that  those  now  in  force  are  unrea- 
sonable, nor  to  readjust  such  rates  between  different  localities 
i:in  the  groimd  that  the  present  relation  is  unjust.  The  prayer 
of  the  petition  in  effect  is  that  the  carriers  be  directed  to  make 
special  contract  arrangements  with  certain  residents  of  Balti- 
more and  Washington,  which  shall  secure  to  them,  because  they 
travel  daily  between  those  cities,  very  much  lower  rates  than  are 
paid  by  other  passengers  having  less  frequent  occasion  to  make 
the  same  journey. 

The  Commission  has  no  power  to  impose  such  a  requirement. 
It  would  be  beyond  our  jurisdiction  to  make  the  order  asked 
for  in  this  proceeding,  even  if  satisfied  of  the  justice  and  equity 
of  complainants'  demands.  The  theory  and  purpose  of  the  law 
are  opposed  to  privileges  not  enjoyed  by  all  persona  alike,  and  we 
have.no  authority  to  attempt  the  enforcement  of  special  agree- 
ments for  the  benefit  of  a  particular  class.  Under  the  provision 
in  the  22d  section  above  quoted,  carriers  are  allowed  to  issue 
mileage,  excursion  and  commutation  tickets,  but  ordinarily  they 
cannot  be  compelled  to  do  so.  The  permission  does  not  create  an 
obligation.  To  the  extent  necessary  for  their  use,  tickets  of  the 
description  named  are  exempt  from  the  general  rules  of  the  stat- 
ute. Compliance  with  those  rules  may  he  directed  by  us,  but 
requiring  exceptions  thereto  is  not  within  our  province ;  and  this 
applies  as  well  to  the  restoration  of  such  tickets  where  they  have 
been  withdrawn  aa  to  the  refnsal  to  furnish  them  where  their 
introduction  has  been  requested.  It  may  be  that  the  allowance 
of  commutation  rates  at  stations  on  one  line  of  a  railway  system, 
and  the  denial  of  such  rates  at  stations  on  another  line  of  the 
same  system,  such  stations  respectively  being  of  similar  charac- 
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ier  and  at  similar  distances  from  a  common  terminus,  would  be 
an  undue  preference  within  our  power  to  correct ;  but  that  ques- 
tion is  not  before  us.  Upon  the  facts  presented  we  have  no  au- 
thority to  grant  relief. 

The  Conmiission  is  not  a  court  of  equity,  but  an  administra- 
tive body  charged  with  the  enforcement  of  a  particular  statute. 
The  question  is  not  whether  the  withdrawal  of  this  ticket  was  an 
act  of  bad  faith  and  an  injustice  to  the  complainants,  but 
whether  such  withdrawal  constituted  or  resulted  in  a  violation 
of  that  statute.  Strictly  speaking,  it  is  not  the  discontinuance 
of  the  quarterly  ticket  with  which  we  have  to  deal,  but  the  rates 
that  remained  in  force  and  have  since  been  exacted.  In  legal 
effect  the  controversy  relates  to  the  reasonableness  of  the  charges 
now  enforced.  The  Commission  has  no  power  to  prescrilx*  ratrs 
for  the  future.  The  limit  of  its  authority  is  to  require  carriers 
to  '*cease  and  desist"  from  charging  rates  of  which  complaint  is 
made  and  which  have  l)een  found  upon  investigation  to  be  un- 
lawful. Upon  the  theory  of  the  complainants,  what  order  shall 
the  Commission  make  in  this  case  (  We  eannot  direct  the  resi*^- 
ration  of  the  quarterly  ticket,  for  that  plainly  would  be  fixing 
for  the  future  other  and  lower  rates  than  those  now  cliai^<i. 
The  Supreme  Court  has  distinetly  held  that  our  ]>ower  does  not 
go  to  that  extent.  Shall  we  on  Ier  the  carriers  to  cease  and  desist 
from  charging  the  rates  at  which  th(»  r»()-<lay  ticket  is  sold,  be- 
cause thos(»  rates  are  unreasonably  high  ^  If  so,  must  we  not 
also  condemn  the  single  on<:-way  ticket  and  all  the  commutation 
and  excursi<>n  tickets  now  offennl  for  sale? 

In  whatever  asp(»et  the  question  is  considered  the  argimicnt 
for  (*oniplainants  comes  to  this,  that  carriers  can  lx»  compelled, 
under  sneh  <*ir<*iimstan('es  as  are  <lis<*h>se<l  in  this  ease,  to  put  in 
discriminating  rates,  provide<l  they  are  not  unduly  discriminat- 
ing. T^ecause  they  are  permitted  to  s<'ll  commutation  tickets. 
therefore  they  can  Ix'  foreiMl  to  <lo  so.  At  least,  if  they  have  sold 
such  tickets  for  a  considerable  period  they  can  Ik*  required  ti> 
continue  to  sell  them,  although  at  a  rate  much  IxMow  the  sum 
justly  «*harged  to  the  general  public.  There  is  no  legal  basis  for 
such  a  contention.  Tf  we  had  full  rate-making  power,  as  ample 
and  complete  as  that  possessed  by  the  Congress  itself,  we  could 
not  make  such  an  order.     We  could  in  that  case  prescribe  a  rate 
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wliicli  would  be  reasonable  for  everybody  to  pay,  and  in  deter- 
mining what  that  rate  should  be  we  could  take  into  account  tbe 
lirice  at  which  commutation  tickets  had  been  sold,  the  length  of 
time  they  were  furnished,  and  all  other  facta  bearing  upon  the 
reasonableness  of  a  common  public  rat«  for  the  territory  and 
travel  in  question;  but  we  could  not  under  any  circumatancea 
compel  the  granting  of  a  special  and  lower  rate  for  the  benefit  of 
u  particular  class. 

This  conclusion  is  fully  supported  by  the  case  of  Lake  Shore 
iL-  M.  S.  R.  Co.  V.  Smith,  decided  by  the  Supreme  Court  of  the 
United  States  in  April,  1899.  ( 173  U.  S.  6S4,  43  L.  ed.  858, 19 
Sup.  Ct.  Eep.  565.)  In  that  case  a  statute  of  Michigan  which 
seeks  to  compel  the  sale  of  1,000-miJe  tickets  at  lower  rates  than 
those  fixed  for  ordinary  passenger  travel  was  held  to  be  uncon- 
stitutional. The  question  decided  by  the  court  is  stated  to  be 
"whether  the  legislature  of  a  State,having  power  to  fix  maximum 
rates  and  charges  for  the  transportation  of  persona  and  property 
by  railroad  companies,  .  .  ,  and  having  power  to  alter, 
amend  or  repeal  their  charters,  .  .  .  has  also  the  right, 
after  having  fixed  a  maximimi  rate  for  the  transportation  of 
passengers,  to  still  further  regulate  their  affairs,  and  to  discrimi- 
nate and  make  an  exception  in  favor  of  certain  persons,  and  give 
to  them  a  right  of  transportation  for  a  less  sum  than  the  general 
rate  provided  by  law."  This  question  is  answered  in  the  nega- 
tive, and  the  following  extracts  from  the  opinion  will  indicate 
the  line  of  reasoning  adopted : 

■The  act  ie  not  a  genera!  law  upon  the  subject  of  ratpa.  eHtablishing 
niaximuni  rates  which  the  porapany  can  in  no  case  violate.  The  legialature, 
having  established  such  maximum  as  a  general  law.  now  assumes  to  inter- 
fere with  the  mnnagement  of  the  company  while  conducting  its  affairs  pur- 
suant to  and  obeying  the  statute  regulating  rates  and  charges,  and.  notwith- 
standing tuch  rates,  it  Rssumes  to  provide  lor  n  discrimination,  an  excep- 
tion in  favor  of  those  who  may  desire  and  are  able  to  purchase  tickets  at 
what  might  be  called  wholesale  rates,^ — a  discrimination  which  operates  in 
favor  of  the  wholesale  buyer,  leaving  the  others  subject  to  the  general 
rule." 

"The  power  of  the  legislature  to  enact  general  laws  regarding  a  company 
nnd  its  alTaii's  does  not  include  the  power  to  compel  It  to  make  an  exception 
in  favor  of  some  particular  class  in  the  community,  and  to  carry  the  mem- 
bers of  that  class  at  a  less  sum  than  it  has  the  right  to  charge  tor  those  who 
are  not  fortunate  enough  to  be  memlwrs  thereof. 
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"Regulations  for  maximum  rates  for  present  transportation  of  persons 
or  property  1>ear  no  resemblance  to  those  which  assume  to  provide  for  the 
purchase  of  tickets  in  quantities  at  a  lower  than  the  general  rate,  and  to 
provide  that  they  sliall  be  good  for  years  to  come.  This  is  not  fixing  maxi- 
mum ratert,  nor  is  it  proper  regulation.  It  is  an  illegal  and  unjustifiable 
interference  with  the  rights  of  the  company." 

''If  the  maximum  rates  are  too  high  in  the  judgment  of  the  legislature,  it 
may  lower  them,  provided  they  do  not  make  tliem  unreasonably  low  as  that 
term  is  understood  in  the  law ;  but  it  cannot  enact  a  law  making  maximum 
rates,  and  then  proceed  to  make  exceptions  to  it  in  favor  of  such  persons  or 
classes  as  in  the  legislative  judgment  or  caprice  may  seem  proper." 

''It  is  no  answer  to  the  objection  to  this  legislation  to  say  that  the  com- 
pany has  voluntarily  sold  1,000-mile  tickets  good  for  a  year  from  the  time 
of  their  sale.  What  the  company  may  choose  voluntarily  to  do  furnishes 
no  criterion  for  the  measurement  of  the  power  of  a  legislature.  Persons  may 
voluntarily  contract  to  do  what  no  legislature  would  have  the  right  to  com- 
pel them  to  do.  Nor  docs  it  furnish  a  standard  by  which  to  measure  the 
reasonableness  of  llic  matter  exacted  by  the  legislature.  The  action  of  the 
company  upon  itit  own  volition,  purely  as  a  matter  of  internal  administra- 
tion, aud  in  regard  to  ihc  details  of  its  business  which  it  has  the  right  to 
cliangc  at  any  moment,  furnishet*  no  argument  for  the  existence  of  a  power 
in  a  les^iiilature  to  puss  a  statute  in  relation  to  the  same  business,  imposing 
additional  burdens  u\H}n  the  company.** 

A  careful  study  of  this  opinion  convinces  us  that  the  principle 
announced  hy  the  Supreme  Court  is  of  dtn^isive  application  to 
the  case  in  hand.  Manifestly^  the  powpr  of  the  Commission 
cannot  Ix*  greater  than  the  power  of  Congress  or  a  State  legisla- 
ture to  control  or  prescribe  the  rates  of  railroad  carriers.  And 
if  the  courts  would  not  uphold  an  act  of  h*gi.^latiim  which  re- 
quired these  defeuihints  to  grant  special  rates  to  complainants 
and  others  in  like  sitmition,  it  is  plain  that  an  order  of  the  Com- 
mission directing  them  to  do  so  would  be  equally  invalid  for 
want  of  authoritv  to  nuike  it. 

21h'  Part  If  Ilntc  Case  (Intvrstaic  Commerce  Commission  v. 
Baltimore  d-  ().  li.  Co.  145  U.  S.  2r,3,  3r>  L.  ed.  fi<)J),  4  Inters*. 
Com.  IJep.  1»l\  I'J  Sup.  Ct.  Kep.  S41)  presents  no  different  view 
and  permits  no  <lilT<'r<'nt  inferem-e.  It  simply  aifirmod  the  right 
of  the  drt'en<lant  in  that  <'nse  to  sell  party-rat^»  tieket.*^  if  it  chose 
to  <]o  so.  S»»  far  from  holding  that  a  carrier  can  l)e  compelled 
to  furnish  su<'h  tickets,  everything  said  in  the  opinion  is  to  the 
contra rv  inii»ort.  TIh'  ditTeren<*e  iK'tween  voluntarv  action  and 
legal  compulsion  is  illustratiMl  l»y  Iw^th  <lecisinns.  Yet  if  the 
principle  <'«iut<'ndeil  fi»r  by  ci»mplainants  is  sound,  why  \vould 
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it  not  lead  to  requiring  the  sale  of  partj^rate  tickets, — eapecially 
hy  a  carrier  which  had  previously  sold  them  ? 

As  respects  the  question  of  power,  we  are  unable  to  see  any  dis- 
tinction between  ordering  the  granting,  of  a  special  rate  not  be- 
fore furnished,  and  ordering  tlie  restoration  of  such  a  rate  which 
has  been  withdrawn  after  being  allowed  for  a  given  period.  If 
the  offering  of  commutation  tickets  originally  rests  in  the  discre- 
tion of  the  carrier,  the  discontinuance  of  such  tickets  must  be 
equally  within  its  discretion.  What  provision  of  the  Act  can  he 
invoked  to  require  a  carrier  to  keep  on  making  special  rates 
which  it  has  voluntarily  established,  when  it  cannot  be  compelled 
to  put  in  such  rates  in  the  first  instance  ?  The  rates  actually 
charged  when  complaint  is  made  or  investigation  had  are  the 
rates  to  be  passed  upon  by  the  Commission.  If  lower  rates  have 
been  previously  accorded,  whether  for  a  longer  or  shorter  time, 
that  fact  is  pertinent  and  entitled  to  full  consideration,  but  the 
question  to  be  decided  in  every  case  is  whether  under  all  the  cir- 
cumstances the  existing  rates  available  to  the  general  public  are 
just  and  reasonable.  If  they  are,  there  is  no  power  to  compel 
exceptional  and  lower  rates  for  a  special  class  of  passengers. 

It  does  not  by  any  means  follow  that  carriers  can  withdraw  the 
various  commutation  privileges  they  have  been  accustomed  to 
grant,  and  lawfully  charge  all  persons  the  rates  at  which  single 
one-way  tickets  have  been  sold.  No  such  position  is  taken,  and 
no  such  question  is  presented  in  this  ease.  Conunutation  tickets 
are  extensively  used,  and  have  become  a  recognized  feature  of 
suburban  transportation.  The  prices  at  which  they  are  com- 
monly furnished  are  much  below  the  rat«s  charged  for  the  ordi- 
nary one-way  journey.  We  are  far  from  saying  that  a  carrier 
which  has  established  conmiTitation  rates  for  suburban  service, — ■ 
especially  when  residences  have  been  fixed  and  business  interests 
adjusted  in  reliance  upon  their  continuance,  can  suddenly  or 
otherwise  withdraw  those  rates  and  exact  from  all  its  patrons 
the  full  regular  rate  theretofore  charged  the  occasional  traveler. 
That  is  not  our  view  of  the  law.  If  these  defendants  should 
discontinue  all  their  commutation,  excursion  and  round-trip 
tickets,  not  only  betwee.n  Washington  and  Baltimore,  but  be- 
tween those  cities  and  their  various  suburbs,  and  compel  all  the 
people  in  this  territory  to  pay  the  present  regular  rate  of  3  cents 
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a  mile,  the  Comiiiission.  would  not  hesitate  to  find  that  such  a 
charge  was  grossly  unreasonable  and  a  flagrant  violation  of  the 
Act.  Yet  even  then  the  question  would  be,  as  respects  our 
power  under  the  present  law  or  under  any  law,  What  rates  under 
those  circumstances,  and  in  view  of  the  far  lower  rates  so  long 
accorded,  would  be  just  and  reasonable  for  everyone  to  pay  i  We 
could  not  go  further,  and  require  another  and  lower  rate  for  the 
benefit  of  any  class  in  any  locality.  There  can  be  no  legal  obli- 
gation on  the  part  of  the  carrier  to  observe  a  rate  which  is  just 
to  the  general  public,  and  also  to  provide  a  special  and  more 
favorable  rate  for  some  portion  of  the  public.  The  comnmtation 
rate  is  necessarily  a  preferential  rate.  It  is  one  thing  to  say  that 
it  may  bo  allowed  without  subjecting  the  carrier  to  the  charge 
of  undue  preference ;  it  is  quite  another  thing  to  say  that  it  must 
be  granted  provided  it  is  not  imduly  preferential. 

It  is  suggested  that  the  rates  now  in  forc(»  l)etwecn  Baltimore 
and  Washington  are  imlawful  l)ecause  the  lower  rates  were  with- 
drawn as  t\w  result  of  an  agreement  l)etween  the  defendant  com- 
panies, which  violates  the  anti-trust  law.  For  reasons  that  will 
l>e  briefly  stated,  we  are  unable  to  concur  in  that  opinion.  It  is 
observed,  in  the  first  place,  that  the  comphiint  in  this  proceed- 
ing d<K*s  not  charge  a  violation  of  the  anti-trust  law,  nor  was  any 
such  claim  ma<le  at  the  hearing.  This  is  not,  perhaps,  a  serious 
f>bjection,  and  need  not  Ik»  taken  lutn  account  in  <lisiM)sing  of  the 
question. 

The  real  ditli<Miltv  is  that  the  Commission  lias  no  authority 
to  adniinisttT  the  anti-trust  law,  or  even  to  determine  whether 
that  law  has  Imm^u  violate<l.  A  court  of  g<»neral  jurisdiction 
conhl  do  so,  but  not  an  administrative  ImkIv  whoso  power  is  limit- 
ed bv  the  law  which  created  it.  We  an*  not  prepared  to  admit 
that  the  evi<l<'nce  in  this  case  shows  a  violation  of  the  statute 
against  trusts,  but  even  if  the  fact  of  such  violation  were  clearly 
(»stablislie<l  we  do  not  see  how  that  of  itself  furnishes  ground  for 
an  onler  l»v  ns  airainst  the  rates  now  in  force.  Whatever  mav 
have  lK'<'n  tli<'  nat\ire  of  the  agreement  or  understanding,  if  there 
was  any,  wliich  prec<Ml<Ml  or  re<ulte<l  in  the  withdrawal  of  the 
«|uarterly  ticket  by  l»oth  rojuls  at  alxmt  the  same  time,  there  w 
no  proof  whatever  that  the  rates  now  charcred  are  maintained 
by  virtiK'  of  nn  unlawf\il  compa<»t.     If  each  carrier  had  advanced 
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its  rates  by  purely  independent  action  and  in  a  perfectly  legal 
iiiauner,  and  such  advanced  rates  were  reasonable  in  fact  under 
all  the  circumstances,  no  doubt  could  arise  as  to  the  lawfulness 
OL  the  transaction.  Would  those  same  rates  be  rendered  unrea- 
sonable by  showing  that  lower  rates  were  withdrawn  by  a  concert 
of  action  prohibited  by  the  anti-trust  law  i  We  do  not  think  so. 
If  an  investigation  by  the  Commission  discloses  a  violation  of 
ihat  law,  its  power  is  not  enlarged  or  its  duty  changed  in  respect 
of  the  rate  involved  in  the  inquiry.  The  most  it  could  do  in  such 
case  would  be  to  lay  the  proofs  before  the  Attorney-General  for 
&uch  action  as  he  might  think  proper  to  take.  Assuming  that  a 
rate  which  has  been  complained  of  is  shown  to  be  maintained  by 
a  forbidden  contract  or  combination,  nevertheless,  if  that  rate  is 
in  fact  just  and  reasonable  within  the  meaning  of  the  Act  to 
Regnlate  Commerce,  what  warrant  has  the  Connnission  for  con- 
demning that  rate,  and  where  is  its  authority  for  requiring  the 
carrier  to  cease  and  desist  from  charging  it  ?  We  are  convinced 
that  such  authority  does  not  exist,  and  that  we  are  without  power 
to  grant  relief  in  this  case  upon  the  theory  that  the  auti-truBt 
law  has  been  violated,  even  if  the  facts  were  found  in  support 
of  that  contention. 

These  considerations  lead  to  a  dismissal  of  the  complaint,  and 
an  order  will  be  made  accordingly. 

Commissioners  Teomans  and  Pbodtt  concur  in  this  report 
and  opinion.  Commissioner  Fffeb,  having  been  appointed 
since  the  case  was  heard  and  submitted,  took  no  part  in  the  de- 


Clements,  Commissioner,  dissenting : 

Among  the  conclusions  of  the  Commission  in  the  foregoing  re- 
port, presented  by  the  majority  are  the  following : 

"The  witlidrftival  of  the  ISO-trip  quarterly  ticket  was  undoubtedly  a  dis- 
appointment, iind  in  some  inatancea  a  conBiderable  hardship,  to  the  com- 
plaining parties  and  those  in  like  aituation.  They  had  good  reason  to  ex- 
pect that  the  favorable  rates  bo  long  enjoyed  would  be  permanently  accorded, 
and  naturally  feel  aggrieved  becauae  those  rates  are  no  longer  allowed. 

"We  are  not  to  be  understood  as  commending  the  carriers  for  the  course 
they  have  taken.  On  the  contrary,  we  think  they  are  fairly  open  to  crit- 
icism for  terminating  at  this  late  day  a  privilege  granted  for  so  many  years 
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as  to  have  the  appearance  and  hold  out  the  inducements  of  a  permanent 
policy. 

Notwithstanding  this,  the  final  conclusion  is  for  the  denial  of 
relief  and  dismissal  of  the  complaint.  It  seems  apparent  that 
this  conclusion  has  been  reached  under  constraint  of  what  is  un- 
derstood to  be  the  necessary  interpretation  of  judicial  construc- 
tion of  the  law,  as  will  in  part  appear  by  the  application  to  this 
case  of  the  decision  quoted  from,  which  is  said  to  have  "decisive 
application  to  the  case  in  hand." 

The  importance  of  the  disposition  made  of  the  legal  questions 
involved  in  this  case  will  not  be  fully  appreciated  imless  we  keep 
constantly  in  view  the  magnitude  of  the  passenger  business  of 
the  country  coming  within  the  rule  of  the  conclusions  reached. 
As  will  be  seen,  this  complaint  has  been  disposed  of  as  that  of  a 
class  asking  to  have  enforced  in  its  favor  s|)eoial  privileges  con- 
trary to  the  general  policy  of  the  law. 

Paragraph  3  of  the  complaint  in  this  case  is  as  follows : 

*That  the  defendants  above  named  linvo  for  years  been  issuing  180-trip 
quarterly  tickets  1)otween  the  ritios  of  Hn It imore  &  Washington,  charging 
therefor  $34.75.  at  which  rate  it  has  1>een  found  convenient,  agreeable  and 
in  many  instances  more  economical  for  a  large  number  of  business  men  and 
salesmen  and  omployces  of  the  United  States  government  to  reside  in  the 
city  of  Baltimore  and  travel  daily  to  Washington,  and  for  others  to  travel 
each  businesH  day  in  In^th  directions  Ix'twi'en  th<*  two  cities;  that  as  a  result 
of  the  eKtabli.'«hin<>nt  and  lonji;  c<»ntinuance  of  sucli  quarterly  rate  numerous 
persons  so  traveling  daily  InHween  the  two  eitieH  have  built  up  homes  and 
made  investments  in  the  city  of  residence,  usually  Haltimore,  and  this  was 
done  relying  upon  the  eonti nuance  of  siieh  ieas<ma1)le  charge  and  the  duty 
of  the  defendant  companies  to  act  jiihtly  and  in  goo<l  faith  in  this  regard.'* 

Rc»ferring  to  \\io  allegations  of  the*  (*(»iiiphnnt,  the  answer  of 
the  Baltimore  &'  Pot<niiae  Kailrond,  whieh  is  shown  to  Ik»  a  divi- 
sion of  tli<'  P<*nnsylv:inia  Knilrojul,  rontains  the  following: 

*'.\nd  tliis  defendant,  further  answerintr.  ^ays  that  the  sale  of  said  tickets 
vran  in  no  wise  limited  ti»  persf»n*i  actually  resi<lent  either  in  the  cities  of 
ISaitimore  or  Wasliini;tf>n.  bin  that  Ix'fore  the  sale  thereof  wns  discontinued 
they  were  furiii'-heil  and  supplied  at  the  rate  naniM  to  every  person  ap- 
plyinf'  tlterei'nr,  withiiut  inquiry  or  referenw  t<»  the  residence  of  the  ]>er8on 
fro  npplyinjr." 

It  is  fiirtluT  sjii»l  in  llie  foreirnin^  rejMirt : 

"ft  would  lie  ln'Mind  <iur  iini-ilictioii  to  make  ilie  oriler  a*«ked  for  in  this 
proctH'tlin;;.  even  if  »atistled  of  the  ju<.tice  and  iNpiity  f>f  in^mplninants*  de« 
mauds.  'riif>  theoiy  :Mid  piirpo«.«'  nf  the  law  are  o]i]io<*e4l  to  privileges  not  en- 
joyed by  all  pel  Mills  alike,  and  we  liave  no  autliority  to  attempt  the  enforce- 
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of  spcciiil  Bgreemcati  for  the  benefit  of  ■  particular  claas.  L'nder  th« 
proviaioii  in  the  2^il  section  above  quoted,  carriers  are  allowed  to  issue  uiUe- 
afge.  excuisiou  and  Mmuiutatiun  tiobets,  but  ordinarily  tliey  cannot  be  com- 
pelled to  do  so.  The  peniiissiou  Uo«s  Dot  create  an  obligation.  To  tiie  ex- 
tent necessary  for  tlieir  use,  tickets  of  the  deeutiption  named  are  exenipt 
from  llie  general  rulea  of  the  Btatute." 

Beyond  question  this  statement  is  in  liaraiony  with  the  intei^ 
pretation  of  the  law  by  the  Commission  in  its  early  organization, 
as  set  forth  in  its  report  in  the  case  knonni  as  the  Faitij  Hale 
Case.  This  case  had  ita  origin  in  a  complaint  of  the  Pittsburg, 
Cincinnati  &  St,  Louis  Railway  Company  against  the  Bnltimort; 
•&  Ohio  Railroad  Company  to  compel  the  latter  to  withdraw  from 
ita  lines  of  road  upon  which  business  competitive  with  that  of 
petitioner  was  transacted,  the  so-called  party  rates.  These  were 
rates  issued  to  parties  of  ten  or  more,  at  less  per  capita  than  rates 
simultaneously  issued  between  the  same  points  to  single  passen- 
gers. The  Commission  then,  following  its  understanding  of  tht 
principles  and  general  policy  of  the  law,  substantially  as  set 
forth  in  the  last  preceding  quotation,  and  not  finding  such  party- 
rate  tickets  and  rates  excepted  from  the  general  provisions  of  the 
law  by  section  22  of  the  Act,  held  that  such  tickets  and  rates  were 
an  unjust  discrimination  forbidden  by  sections  2  and  3  of  the 
Act.  A  proceeding  to  enforce  the  order  of  the  Commission  thus 
made  was  instituted,  and  upon  appeal  reached  the  Supreme 
Court  of  the  United  States.  That  court  in  disposing  of  the  case 
sets  forth  the  substantial  part  of  the  answer  of  the  respondent, 
the  Baltimore  &  Ohio  Railroad  Company,  as  follows : 

"The  scFentli  and  eighth  paragraphs  of  the  answer  are  the  material  one*, 
and  are  here  piven  in  full: 

"'7.  That  for  many  yeara  prior  to  the  puBsage  of  the  said  Aot  to  Reg«lat* 
Conimerce,  all  the  railroad  carriers  in  the  United  States  had  habitually 
mnde  a  rate  of  charge  for  pnsaengers  utaking  frequent  trips,  trip*  for  lonfi 
diEtances.  and  trips  in  parties  of  ten  or  more,  lower  than  the  regular  ainfftc 
fare  charpfed  between  the  same  points,  and  such  lower  rates  were  universolly 
msde  at  the  date  of  the  passage  of  said  net.  To  carry  on  this  universal 
practice  many  forms  of  tickets  were  employed  to  enable  different  classes  at 
psBsengers  to  enjoy  these  lower  rates,  and  so  stimulate  travel.  To  meet  the 
needs  of  the  commercial  traveler  the  1.000-mile  ticket  was  used;  to  meet  the 
needs  of  the  suburban  resident  or  frequent  traveler  several  'forms  of  tickets 
were  used,  e.  g.,  monthly  or  quarterly  tickets,  good  for  any  number  of  trips 
within  the  specified  time,  and  10.  2R.  or  SO-trip  tickets,  good  for  the  speci- 
fied number  of  trips  by  one  person,  or  for  one  trip  by  the  specified  number 
of  persons;  to  accommodate  parties  of  ten  or  more,  a  single  ticket,  one  way 
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or  round  trip,  for  the  whole  party,  was  made  up  by  the  agent  on  a  skeletOD 
form  furnished  for  the  ])urpose;  to  accommodate  excursionists  traveling  ill 
numbers  too  large  to  use  a  single  ticket,  special  individual  tickets  were  it- 
sued  to  each  person.  Tickets  good  for  a  specilied  number  of  trips  were 
issued  also  between  cities  where  travel  was  frequent.  In  short,  it  was  an- 
established  principle  of  the  business  that  whenever  the  amount  of  travel 
more  tlian  made  up  to  the  carrier  for  reduction  of  the  charge  per  capita, 
then  sucli  re<luction  was  reasonable  and  just  in  the  interests  both  of  the 
earlier  and  of  the  public.  Jx>ng  experienct*  has  proved  the  soundness  of  the 
principle.  Under  its  application  grew  up  the  business  of  c<munercia1  trav- 
elers, the  enormous  suburban  business,  the  constant  travel  lietween  large 
cities,  and  the  excursion  business.  Under  its  application  has  grown  up  also 
the  business  of  traveling  companies  or  parties,  which  has  reaeluHl  an  aggre- 
gate of  many  hundreds  of  thousands  of  dollars,  and  which  de|)endfl  for  its 
existence  upim  a  c<mtinuance  of  the  transportation  rates  under  which  it  has 
grown  up. 

*'*8.  That  since  the  passage  of  the  said  Act  to  Hegulate  Commerce,  this  re- 
s])ondent  has  ctmtinued  as  theretofore  the  practice  aliove  stattnl.  of  making 
a  lower  charge  on  passenger  travel,  in  consideration  of  the  amount  and  fre- 
quency of  the  tra\el.  and,  with  that  purpose  and  to  accomuKKlate  the  various 
classes  of  passengers,  it  has  ctrntinuetl  in  use  all  the  forms  of  ticket  de- 
scribed in  the  next  preceding  section.  That  tht^  charge  fixed  by  it  for  the 
transportiition  <*f  parties  of  ten  or  more,  on  a  single  ticket,  has  been  2  cents 
per  mile  ftrr  capita,  which  is  the  same  rate  charged  on  l,(HK)-mile  tickets, 
and  is  a  higlier  rate  than  it  charges  on  l(mg-distanc<'  pass4>nger  travt>1  and 
excursion  travel,  and  higher  than  its  general  rate  for  suburban  travel  on 
time  or  other  suburban  ti^'kets.  That  thf>  said  charge  ft>r  the  trans]>ortation 
of  jiarties  on  a  >ini;le  ticket  is  ju^t  and  reasonable,  affording  a  fair  compen- 
sation to  the  carrier,  and  for  the  U^st  interests  iMith  of  the  carrier  and  of  the 
public,  because  any  higher  r.ite  would  destroy  the  business.  That  the  busi- 
ness reasons,  (■ireui!istHn<'es  and  (Kmdititms  which  induced  this  respondent 
to  make  such  lower  charge  for  the  transportati<m  of  parties  an  aforesaid, 
and  that  make  it  the  interest  of  this  re»*pi»ndent  as  a  carrier  to  make  such 
lower  charge,  are  precisely  the  same  reitnons.  eircum stance's  and  conditions 
that  induct*  it  and  make  it  its  interest  to  fix  a  l(»wer  charge  for  the  tranH|>or- 
tat  ion  of  passengers  buying  mileage  tickets,  time  or  trip  tickets,  and  ex- 
cursionists. That  while  so-calleil  party-rate  tickets  are  usM  principally 
hy  traveling  aiiiiisement  etun panics,  iM'cause  no  other  fi»rm  of  ticket  meets 
the  r(H|uirement  of  such  companies,  yet  this  res|Nm<lent  has  avoided  confin- 
ing such  tickets  to  any  <'his^  of  liusinei«s,  by  otTering  them  on  the  same  terms 
to  the  public  at  1arj(>.  That  this  re**|M»ndi'nt  has  obviatt^l  the  danger  that 
such  lower  chaige  tor  p.niie<*  mi;;ht  In*  taken  advantage  of  by  si>eeulators  or 
ti<'ket  biok«*is.  by  issuing  only  <»ne  ticket  for  the  whole  party.  And  re- 
sponilent  avers  thai,  as  such  ti<'ketf  are  now  i>*sue<l  by  it  they  are  not  and 
cannot  1h>  used  fni'  <«pecul.itive  pur|N)M'!«.  anil  afford  no  <ip|Kirt unity  for  evad- 
ing the  law  in  the  hand**  <»f  ticket  brokers.  Thi-  re?«|Nmdent  further  a;\'ers 
that  it  may  rightfully  .md  lepilly  make  a  charge  ptr  iiipita  for  persons 
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traveling  on  said  pnrty-mte  tickets,  lower  than  its  charge  for  a  single  paa- 
aenger  making  ono  trip  between  the  same  polnta,  the  character,  circiim- 
stances  and  conditions  of  the  service  being  Bubetantiatly  different,  and  that 
the  making  of  such  loner  charge  per  oapUa  to  the  member  of  the  parly 
makes  or  gives  no  undue  or  unreaeonable  preference  or  advantage  to  him. 
and  subjects  no  persioii,  company,  firm,  corporation  or  locality,  or  particular 
.description  of  traflic,  to  anj'  undue  or  unreasonable  prejudice  or  diaad- 
vantage  in  any  reapett  whatsoever.'  " 

The  court  held  that  the  Commission  was  in  error  in  its  intei-- 
pretation  of  the  law,  and  affirmed  the  circuit  court  in  denying  the 
enforcement  of  the  CommisBion's  order.  The  Supreme  Court 
said  in  its  opinion: 

"The  principal  objects  of  the  Interstate  Commerce  Act  were  to  secure 
juflt  and  reasonable  charges  for  transportation;  to  prohibit  unjust  dis- 
-criminations  in  the  rendition  of  like  services  under  similar  circumstancen 
and  conditionH:  to  prevent  undue  or  unreasonable  preferences  to  persons, 
corporations  or  localities;  to  inhibit  greater  compensation  for  a  shortei' 
than  for  a  longer  distance  over  the  same  line;  and  to  abolish  combinations 
for  the  pooling  of  freights.  It  was  not  designed,  however,  to  prevent  compe- 
titiou  between  different  roada,  or  to  interfere  with  the  cuatomary  arrange- 
ments made  by  railway  companies  for  reduced  fares  in  consideration  of  in- 
creased mileage,  where  such  reduction  did  not  operate  as  an  unjust  dis- 
crimination against  other  persons  traveling  over  the  road.  In  other  words, 
it  WHS  not  intended  to  ignore  the  principle  that  one  can  sell  at  wholesale 
uheaper  than  at  retail.  II  is  not  all  discriminations  or  preferencea  that  fall 
mthin  the  inhibition  of  the  statute;  only  such  as  are  unjuat  or  unreason- 

"Thc  testimony  indicates  that  for  many  years  before  the  passage  of  the 
Act  it  was  customary  for  railroads  to  issue  tickets  at  reduced  rates  to  pas- 
sengers making  frequent  trips,  trips  for  long  distances,  and  trips  in  parties 
of  ten  or  more,  lower  than  the  regular  single  fare  charged  between  tlie  same 
points;  and  such  lower  rates  were  universally  made  at  the  date  of  the 
passage  of  the  Act.  As  stated  in  the  answer,  lo  meet  the  needs  of  the  com- 
mercial traveler  the  1,000-mile  ticket  was  issued;  to  meet  the  needs  of  the 
suhurban  resident  or  frequent  traveler,  several  forms  of  tickets  were  iastted. 
For  exonipie,  monthly  or  quarterly  tickets,  good  tor  any  number  of  trips 
within  the  speeiflcd  time,  and  ID,  25,  or  50  trip  tickets,  good  for  a  specified 
number  of  trips  by  one  person,  or  for  one  trip  by  a  specified  number  of  per- 
sons; to  accommodate  parties  of  ten  or  more,  a.  single  ticket,  one  way  or 
round  trip,  for  the  whole  party,  was  made  up  by  the  agent  on  a  skeleton 
form  furnished  for  tluit  purpose;  t«  accommodate  excursionists  traveling 
in  parties  too  large  to  use  a  single  ticket,  special  Individual  tickets  were 
issued  to  each  person.  Tickets  good  for  a  specified  number  of  trips  were 
also  issued  betiveen  cities  where  travel  was  frequent.  In  short,  it  was  an 
established  principle  of  the  buslnesii,  that  whenever  the  amount  of  travel 
.more  than  made  up  to  the  carrier  for  the  reduction  of  the  charge  per  capita. 
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then  such  reduotion  was  reasonable  and  just  in  the  interests  both  of  the 
carrier  and  of  the  public. 

"In  order  to  constitute  an  unjust  discrimination  under  section  2,  the 
carrier  must  charge  or  receive  directly  from  one  person  a  greater  or  less 
compensation  than  from  another,  or  must  accomplish  the  same  thing  indi- 
rectly by  means  of  a  special  rate,  rebate  or  other  device;  but  in  either 
case  it  must  be  lor  a  'like  and  contem|>oraneous  service  in  the  transportatioa 
ol  a  like  kind  of  trailic,  under  substantially  similar  circumstances  and  con- 
ditions.' To  bring  the  present  case  within  the  words  of  this  section,  we 
nmst  assume  that  the  transportation  of  ten  persons  on  a  single  ticket  it 
substantially  identical  with  the  tiansi)ortation  of  one,  and,  in  view  of  the 
uni verbally  accepted  fact  that  a  man  may  buy,  contract  or  manufacture  oa 
a  large  scale  cheaper  proportionately  than  upon  a  small  scale,  this  is  im- 
possible. 

**in  this  connection  we  quote  with  approval  from  the  opinion  of  Judge 
•Ittckscm  in  the  court  Ik>1ow:  'To  (unne  within  the  inhibition  of  said  sec- 
tions, the  ditrerencch  must  be  made  under  like  conditions:  that  is,  there  must 
Ik^  contemporaneous  service  in  the  transportation  of  like  kinds  of  traffic 
under  sub^tuiitially  the  same  circumstances  and  conditions.  In  respect  to- 
passenger  trallic.  the  positions  of  the  res|H*ctive  {KTsons  or  classes  between, 
whom  diil(>re«c«*y>  in  charges  are  made  must  be  compannl  with  each  other, 
and  there  naist  Im'  tound  to  exist  substantial  identity  of  situation  and  of 
service,  u(-i-ompani(Hl  i)y  irregularity  and  partiality  resulting  in  undue  ad- 
vantage to  one.  or  undue  disadvantage  to  the  other,  in  order  to  constitute 
uniust  diHciiniiiiation.*  *' 

It  was  further  said  l)v  the  court  in  that  ease: 

'*Tlit>  unlawl'llln«•^^  dniiied  by  Heetitm;*  2  and  :i  etmsibts  eitluT  in  an  *un* 
ju:tt  discrimination'  or  an  'umliie  or  unreaHonabU'  prefereuit'  or  advantage,' 
and  the  obj«'ct  of  Mvtion  22  was  to  Hfttle  U'vond  all  doubt  that  the  dis- 
crimination in  fa\or  of  ccitain  personH  th«Tfin  nanitil  should  not  be  deemed 
unjust.  It  <l«H's  IK  it  t<»llow.  howfver,  that  then*  may  not  Ix*  other  classes- 
of  person^  in  wIiom*  favor  a  discrimination  may  In*  made  without  such  dis- 
crimination iM'in;:  unjust.  In  olhcr  wnrds.  tliis  section  in  rather  illus- 
trativ.*  tl>an  cm  liisivc.  Indeed,  many,  if  not  all.  the  e\c4*pted  classt*8  named 
in  section  22  .in*  ilio-f  which,  in  the  abnence  of  this  secti<in.  would  not  nec- 
essjirily  Im-  held  tlie  •^iihjeci-*  of  an  unjust  di>criminati«in  if  more  favorable 
terMis  wcie  e\tt  nd«'(l  to  them  than  to  ordinary  pasHcn^^ers." 

Jn  the  riniiiirratidii  nt*  the  various  kinds  nf  tickets  ahd  rates 
allep'd  hv  thr  re>|»nii<li'!i!'>  answer  in  tliat  ease  to  have  bot»n  in 
h>n^  p'lieral  nsr  In'fnre  the  Interstate  Coninieree  Law  was  en- 
a<*ted,  and  cuiiiiinHMl  in  use  np  to  and  sinee  that  time,  it  is  said: 
*''riek<'ts  irood  for  a  sj>e<Mtied  nnndMT  of  trips  were  alfto  issued 
iM'tween  <*iti«'s  wh<'re  travel  was  friMpiPnt.*'     It  will  In*  noted  that 
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this  enumeration  is  followed  by  the  assertion  of  a  general  rule, 
as  follows: 

"Jn  slioi't,  it  was  an  established  principle  of  the  business  that  whenever 
tlie  aiivouiit  of  travel  }iiore  than  made  up  to  the  carrier  for  the  reduction  of 
the  charge  />'./-  caijita,  then  such  reduction  was  reasonable  and  just  in  the 
iuterents  both  ol  the  carrier  and  ot  the  public." 

It  is  said,  among  other  things :  '^Long  experience  has  proved 
the  soimdness  of  the  principle.  Under  its  application  grew  up 
.     .     .     the  constant  travel  between  large  cities." 

It  will  be  seen,  therefore,  that  by  controlling  authority  the 
commutation  and  other  so-called  excepted  classes  of  tickets  and 
rates  specified  in  the  22d  section  are  justified  and  found  to  be 
reasonable  and  therefore  lawful  upon  grounds  relating  to  the 
traffic  itself,  and  not  by  virtue  of  arbitrary  privilege  and  exemp- 
tion from  the  basic  principles  and  requirements  of  reasonable- 
ness, justice  and  equality  of  the  statute.  But,  though  conceded 
by  all  to  involv;e  discriminations,  the  discriminations  have  been 
held  to  be  not  undue,  and  therefore  not  unlawful.  They  are 
justified,  not  as  exceptions  to,  but  as  in  harmony  with,  the  gen- 
(iral  principles,  policy  and  requirements  of  the  law.  The  22d 
section  was  found  to  have  been  placed  in  the  statute  mainly  as  a 
safeguard  against  the  misconstruction  of  the  2d  and  3d  sections, 
and  to  bo  ''illustrative  rather  than  exclusive." 

The  passenger  travel  done  upon  tickets  and  rates  more  favor- 
able to  the  passenger  than  the  ordinary  single-trip  ticket  and 
rat<)  constitutes  a  very  large  and  important  part  of  the  passenger 
business,  important  alike  to  the  public  as  well  as  the  carriers. 
There  is  no  contention  that  the  carriers  can  be  compelled  to  en- 
ter upon  the  policy  of  furnishing  tickets  and  rates  upon  the 
wholesale  or  commutation  principle.  It  is  held  in  the  foregoing 
report,  partly  on  the  strength  of  the  Michigan  case  therein  re- 
ferred to,  that  the  carriers  have  the  same  scope  and  freedom  of 
discretion  to  withdraw  from  the  policy  and  practice  of  such  rates 
at  any  time  after  having  entered  upon  the  same.  To  this  con- 
clusion I  cannot  agree.  If  this  conclusion  be  correct,  the  facili- 
ties and  rates  available  by  thousands  of  commimities  throughout 
the  countrv,  which  have  been  built  up  largely  upon  material  in- 
ducements of  commutation  tickets  and  rates  held  out  and  used 
almost  since   the  beginning   of  railroad  construction,  may  be 
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suddenly  withdrawn  at  any  time,  to  the  great  injury  of  those 
largely  dependent  upon  them.  Homes  and  business  relations 
have  in  many  instances  been  established  upon  the  reasonable  ex- 
pectation of  the  continuance  of  this  policy  and  practice.  If  the 
conclusion  reached  in  this  case  be  correct,  every  road  connecting 
Washington  with  other  towns  and  cities,  suburban  or  otherwise, 
may  withdraw  every  class  of  tickets  and  rates  except  the  ordi- 
nary single-trip  ticket  and  rate  applicable  theri'to.  The  same 
mav  be  done  bv  everv  other  road  in  the  count r v. 

It  has  bcH'n  said  that  the  1st  sectitai  of  the  Act  t<»  Regulate 
Commerce,  requiring  all  rates  to  Ik*  reast»nal)h*  and  just,  g<K»s  n(» 
further  than  the  common-law  requirement.  Ilowev(»r  that  may 
Ih\  is  not  tlui  (pu^stion  of  reasonablen(»ss  of  the  rate  in  every  in- 
stan(*e  to  be  delermined  by  all  the  facts,  ci>nditions  and  eircum- 
stan<*es  |)i*rtinent,  as  well  th<>se  affecting  the  |msst»nger  <ir 
shij)pcr  on  lli<*  mw  hand  as  the  carrier  an  tbe  others  Is  the 
^Michigan  case  referred  to  of  su<'h  undoubte<l  and  (Controlling  ap- 
plication to  this  case  as  to  make  it  necessary  to  conclude  that 
there  is  no  rrnu'dy  for  such  a  train  of  hardships  and  injury  to 
thonsan<ls  of  communities  an<l  in<lividu:)ls  as  could  Ik'  inflicted 
by  tli(»  exercise  of  the  allrircd  right  of  tli<'  carriers  to  witlnlraw 
the  kinds  <»f  tickets  and  rates  und<T  iliseus>ion,  n'ganlless  of  the 
effect  of  s\ieh  action  npnn  their  patrons  (  The  disposition  of  tlu 
Parfu  liafc  Cnsr,  U^t'ore  ref(*rnMl  to,  clearlv  in«licates  that  the 
standard  of  n'asnnableness  in  resj>e<'t  to  <*oinmntation  and  other 
tii'kets  of  like  character  is  whnllv  diff<*rent  from  that  for  the 

I 

onlinary  singl(»-trip  i)assen,irer.  Tlu*  nile  set  up  in  that  case  is 
''that  whenever  the  anionnt  <»f  trav<'l  nH)re  than  made  up  to  the 
carri<'r  f«»r  tlie  reduction  of  tin*  <'liari;e  /trr  rtipihi,  then  such  re- 
duction was  n-a-i»nal»l<»  an<l  jiwt  in  tbe  interests  Imth  of  the  car- 
rier  ami  of  tli<'  publi<'." 

Xow,  is  it  pns>ible  under  the  law  that  after  the  inducement  has 
l>een  r»ffero<l  by  the  carri<T,  a<v»epted  l>v  the  public,  and  a  now 
business  acjpiiriMl  by  the  carrier  upon  the  inducement  of  coniniu- 
tatinii  rate<,  which  c«nild  not  have  otherwise  lieen  acquired,  that 
sucli  rates  nn<l  tickets  may  1»e  witlxlrawn  for  the  purpose  of  m*- 
curing  crroater  rates,  in  total  disro.eard  of  the  conditionj^  in  which 
the  patrons  are  left,  the  investments  and  business  relations  they 
have  established,  an<l  their  interests  to  be  seriouslv  affected? 
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Take  the  case  in  hand.  It  is  shown  that  the  quarterly  tickets, 
the  withdrawal  of  which  is  the  basis  of  this  complaint,  have  been 
in  effect  continuously  certainly  not  less  than  thirteen  or  four- 
teen years,  probably  considerably  longer.  The  number  of  per- 
sons using  them  al  the  time  just  prior  to  their  withdrawal  ia 
shown  to  be  considerably  over  200 ;  the  exact  number  not  appear- 
ing. The  greater  part  of  them  are  people  living  in  Baltimore 
and  employed  as  clerks,  bookkeepers,  laborers,  etc.,  in  the  various 
<lepartments  of  the  government,  including  the  Navy  Yard,  at 
Washington,  most  of  them  receiving  salaries  or  compensation 
amounting  to  $900  or  $1,000  a  year,  some  considerably  more. 
I'aking  250  to  be  the  number,  the  quarterly  ticket  which  was 
withdrawn  and  which  they  were  using  provided  for  180  trips 
V'fitliin  the  three  months,  which  afforded  the  privilege  of  coming 
to  Washington  and  returning  each  day,  though,  as  shown  in  the 
report,  the  full  number  of  trips  allowed  were  rarely  taken,  if 
ever.  The  charge  for  these  tickets  was  $34.75,  or  $139.00  per 
year.  This  multiplied  by  250,  the  number  of  patrons  using 
tliem,  would  make  $34,750.  Since  the  withdrawal  of  this  ticket 
the  next  most  favorable  ticket  a^'ailable  to  these  patrons  is  the 
uionthly  60-trip  ticket,  coating  them  $15.45  and  aggregating  for 
each  one  for  the  year  $175.40,  which  multiplied  by  250  would 
make  $43,850,  or  an  increase  for  the  year  of  $9,100. 

As  stated  in  the  report,  it  is  shown  that  no  train  has  been  dis- 
coniinued  by  either  of  the  carriers  between  Washington  and  Bal- 
timore by  reason  of  the  discontinuance  of  the  quarterly  tickets. 
It  is  plainly  manifest  that  an  increase  of  the  rate  was  the  only 
substantial  reason  for  the  withdrawal  of  the  tickets  referred  to. 
The  rate  at  which  the  tickets  withdrawn  were  sold  is  a  low  rate 
per  mile,  but  is  not  so  low  when  figured  upon  the  basis  of  the 
actual  nimiber  of  trips  taken  upon  them  as  it  is  on  the  basis  of  all 
that  might  be  taken;  and  this  doubtless  was  a  fact  taken  into 
consideration  when  they  were  issued.  Can  there  be  any  doubt 
that  the  amount  of  travel  induced  by  the  long  establishment  of 
this  class  of  tickets  more  than  made  up  to  the  carrier  for  the  re- 
duction of  the  charge  per  capita  ? 

From  the  testimony  supporting  the  conclusion  of  the  Commis- 
sion, that  the  withdrawal  of  the  tickets  and  rates  in  question  re- 
sulted in  considerable  hardship,  the  following  brief  extract  illufl- 
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tratea  the  nature  of  the  hardsliip.  Mr.  Mitteudortf,  a  mechani- 
cal draughtsman  in  the  employ  of  the  governmfnt  at  WasLing- 
tou,  but  residing  in  Baltimore,  after  testifying  that  there  were 
30  or  40  commuters  residing  in  Baltimore  employed  in  the  Xavy 
Yard  at  Washington,  said: 

"A  lot  of  them  dropped  off  since  tbc  montlily  tickets  came  in.  I  will 
slate  llmt  it  ima  bruke  up  a  good  niauy  homes  in  Baltimore.  They  bad  to 
move  to  Washiiigtuu.  Some  jiartiei  Uiugbt  houses  aod  had  io  ti«l1  at  a  sac- 
riCue." 

The  rate  at  which  ordinarj'  aingle-trip  tickets  are  sold  do<» 
not,  in  my  judgment,  furnish  any  valuable  standard  in  testing 
the  reaeouabkuesB  of  the  tickets  and  rates  in  question,  the  witli- 
drawal  of  which  was,  I  think,  illegal,  in  view  of  all  the  circum- 
stances, conditions  and  the  effect  upon  those  who  upon  the  in- 
ijuwment  of  the  long-established  policy  and  practice  of  the  roads 
had  become  in  a  measure  dependent  upon  them. 

May  a  carrier,  after  holding  out  the  reasonable  and  lawful 
inducements  of  time  commutation  tickets  at  low  rates  and  for 
many  years  bring  to  itself  profitable  and  desirable  new  busincBs, 
which  would  not  come  to  it  at  greater  rates,  withdraw  the  same 
at  pleusurc  until  no  ticket  or  rate  other  than  that  fur  the  ordi- 
nary single-trip  passenger  is  left,  when  in  the  judgment  of  s 
traific  manager  greater  revenue  can  be  had  for  liia  company  by 
presenting  to  its  patrons  the  alternative  of  either  changing  their 
places  of  abode,  or  giving  up  their  employment  or  husinena,  or 
paying  twice  each  day  the  single-trip  rate*  To  be  sure  that  ib 
not  this  case,  because,  although  the  answer  of  n>spondents  inti- 
mates that  the  60-trip  monthly  tickets  referred  to  may  bo  with- 
drawn in  the  near  future,  there  are  still  ninny  conimiitiition 
tickets  and  rates  left  in.  But  what  is  suggested  in  the  queiition 
above  is  do  more  than  what  may  at  any  time  l)e  legally  done  nn- 
der  the  conclusions  reached  by  the  Commission  in  this  rase.  ITow 
would  the  exercise  of  such  prerogative  leave  the  residents  of  such 
communities  aa  Falls  Ohiirch,  Kensington  and  many  other  places 
in  like  situation  around  Washington  ?  It  may  he  that  such  a 
course  bv  the  carriers  generally  would  be  against  their  interest, 
and  18  not  therefore  probable.  This  dof's  not  go  to  the  legal  ques- 
tion as  to  what  may  he  done.  It  may  be  that  in  many  cases  after 
a  new  business  has  been  brought  to  a  carrier  by  these  lawful  in- 
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ducements,  and  the  buainess  having  been  developed  as  fully  as 
it  can  be  hoped  to  be  done,  that  in  the  judgment  of  a  traffic  man- 
ager an  increased  rate  that  would  not  have  brought  the  new  buai- 
ness originally  will  not  drive  it  away  because  of  the  inexorable 
alternative  above  stated.  It  may  be  in  such  a  case  that  the  least 
of  the  hardships  to  the  patron  is  to  submit  to  the  higher  rate. 

The  Michigan  case  referred  to  deals  with  the  question  of  the 
power  of  the  legislature  of  the  State  to  compel  lower  wholesale 
rates  than  it  had  previously  fi.xed  for  maximum  general  rates, 
and,  though  the  Chief  Justice  and  two  of  the  Associate  Justices 
dissented,  the  conclusion  reached,  as  has  been  seen,  was  against 
the  power  of  the  legislature,  having  so  fixed  the  maximum  rate, 
to  then  proceed  to  establish  by  compulsion  lower  wholesale  or 
1,000-mile  tickets.  In  the  Party  Rate  Case  it  was  held  upon  the 
reasons  stated  that  the  carriers  might  voluntarily  do  a  commuta- 
tion business  at  wholesale  rates.  Hence,  it  ia  clear  that  they 
may  lawfully  put  in  many  kinds  of  rates  upon  this  principle 
lower  than  those  usually  called  regular  rates.  But  neither  case 
deals  with  the  question  of  the  unrestrained  prerogative  of  the 
carrier  at  any  time  to  withdraw  all  of  such  rates  and  tickets,  ir- 
respective of  consequences  to  others,  though  much  of  the  reason- 
ing in  the  latter  case  justifying  the  voluntary  application  of  such 
rates  would  seem  potent  in  support  of  the  denial  of  such  unre- 
strained prerogative  in  the  withdrawal  of  the  same. 
It  is  said  in  the  foregoing  report  in  this  case : 

"The  withdrawal  of  this  ticket  as  above  stated  occurred  at  about  the  same 
time  on  botli  roads,  though  each  of  them  denies  that  thef  mutually  agreed 
to  take  such  action." 

Respecting  this  question,  the  following  quotation  from  the  tes- 
timony of  Mr.  Wood,  General  Passenger  Agent  of  the  Pennsyl- 
vania Railroad  Company,  a  witness  on  behalf  of  the  respondents, 
is  significant: 

"Q.  Will  you  be  p;ood  ennuph  to  state  what,  if  anything,  induced  the 
d i soon tinua nee  of  tlie  sale  of  these  tickets  on  your  syBtem? 

A.  In  the  first  place  th?  ticket  would  not  hare  been  placed  on  sale  at  all 
PKiTept  for  the  Paltimore  t  Ohio. 

Q.  Do  ynu  happen  to  know  when  the  Baltimore  k  Ohio  put  in  theie 
quarterly  tieketi'T 

A.  I  cannot  t^ll  you  the  date.  .Tudf^.  but  1  think  thoae  tickets  have  been 
on  sale  there  somewhere  longer  than  uure. 

Q.  For  a  good  many  yearsT 
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A.  You  BM  the  V.  W.  A.  B.  did  not  pome  into  our  or^niution  until 
Iggl,  the  Intter  pui  t  of  18S1,  about  tt  year  nfter  1  came  to  the  ppnosyl- 
vania  road.  Then  we  had  tliU  situation  to  look  over  down  here,  and  I  think 
tboie  tickets  were  on  sale  at  that  time.  It  is  pretty  didlcult  to  tell  because 
WB  bum  up  our  records  every  seven  Tears.  TIiobo  tickets  were  on  tlio  B.  & 
O.,  ]  uont  My  in  IHSI,  but  1  am  quite  sure  they  were  on  sole  l)e(ore  we  put 
them  uD  sale.  While  I  do  not  handle  the  detail  ol  such  uiatlers,  1  stron^Iv 
protested  iigninst  it  and  deprecated  the  (act  that  we  were  bound  to  do  it  for 
compel  itivs  liuaiuess. 

Q.  Was  the  action  of  tliesc  two  roads  taken  by  the  concurrent  advle* 
and  understnndiiig  tu  withdraw  this  licketT 

A.  1  could  not  say  that,  no,  sir. 

Q,     WiLs  ther«  any  conlerencc  about  it  between  you  and  Mr.  Marttnt 

A.  1  think  we  talked  about  the  matter  for  two  or  three  yean.  Their  In- 
tereat  in  the  matter  ia  larger  than  ours.  They  told  ua  they  proposed  to 
withdraw  these  tickets.     We  told  theni  we  would  do  the  same." 

The  Supreme  Court  in  ite  opinion  in  the  Anti-Trust  Case, 
knowu  as  the  Joint  Traffic  Association  Oaae,  17 1  C  S.  505,  58U, 
43  L.  ed.  25J>,  287,  19  Sup.  Ct.  Rep.  2^,  31,  in  whicli  will  be 
found  much  bearing  upon  the  question  under  consideration,  coti- 
tains  the  following: 

"Such  an  ai;rvempnt  directly  alTrota  and  ot  courae  (s  intended  to  affect 
the  coit  of  transportation  of  tomiiioditii^s.  and  commerce  conaista,  among 
other  things,  of  the  transportation  of  commoditieB.  ami  if  Hurh  trannporta- 
tlon  be  between  Btittes  it  Is  interstate  commerce.  The  agreement  nITecta  In- 
t«rst«l«  comruerce  by  deBtroring  competition  and  by  niaintnining  ratca  above 
what  competition  might  produce. 

"If  it  did  not  do  that,  its  exiatonce  would  b«  usetesa,  and  It  would  aoon 
bo  rescinded  or  abandoned.  Ita  acknowledged  purpose  is  Ui  maintain  rales, 
and,  if  executed,  it  does  to.  It  must  be  rememberrd.  however,  that  the  Act 
doea  not  prohibit  any  railroad  company  from  charging  reaaonable  ratea. 
I(  in  the  ahsencs  of  any  contract  or  coniblnBtion  among  the  railroad  com- 
panlea  the  rates  and  fares  would  be  leas  than  they  are  under  luoh  Cfmtract 
or  combination,  that  is  not  by  reason  ot  any  provision  of  the  Act  which 
itaeir  lowers  rates,  but  only  l>e«nuse  the  railroad  Mini|>aniea  would,  as  It 
la  urged,  voluntarily  and  at  oncv  Inaittruralo  a  war  of  competition  amons 
thamaelvM,  and  thereby  theniselvea  reduce  their  rates  and  farea. 

"We  dn  not  think  when  the  grantees  of  this  public  (ranchiae  are  oom- 
petiDg  railroads  seeking  the  buainess  of  transportation  of  men  and  ipwda 
from  on*  State  to  another,  that  ordinary  freedom  of  contract  In  the  iws 
and  management  of  their  property  require*  the  right  to  cnrobine  aa  one  «nI' 
aolldated  and  powerful  aaaoviati'in  for  the  purpose  of  stitling  competition 
among  Ihemselves.  and  of  Ihus  keeping  their  ratrs  and  charges  higher  thaB 
they  might  otherwise  Iv  under  the  law*  of  ooinpotltion.     And  this  la  to,  ens 
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though  tlie  rates  provide  for  in  the  agreenient  may  for  the  time  be  not  more 
than  MTe  reasonable.  Thcj  111117  eaaily  and  at  an;  time  be  increased.  It  is 
the  combination  of  these  large  and  powerful  corporations,  covering  vast  sec- 
tioQB  ol  territory  and  influencing  trade  throughout  the  whole  extent  thereof, 
and  acting  as  one  body  in  all  the  matters  over  which  the  combination  ex- 
tends, that  constitutes  the  alleged  evil,  and  in  regard  to  which,  ao  far  as  the 
conibination  opemtes  upon  and  restrains  interstate  commerce.  Congress  has 
power  to  legislate  and  to  prohibit." 

It  was  also  said  bj  the  Supreme  Court  in  the  case  known  as  the 
Trans-Missouri  Freight  Association  Case,  166  U.  S.  290,  331, 
41  L.  ed.  1007, 1024,  17  Sup.  Ct.  Eep.  540,  555 : 

"There  is  another  side  to  this  question,  however,  and  it  may  not  be  amiss 
to  refer  to  one  or  two  facts  which  tend  to  somewhat  modify  and  alter  the 
light  in  which  the  subject,  should  he  regarded.  If  only  that  kind  of  contract 
which  is  an  unreasonable  restraint  of  trade  be  within  the  nieaning  of  the 
statute,  and  declared  therein  to  be  illegal,  it  is  at  once  apparent  that  the 
subject  of  what  is  a  reasonable  rate  is  attended  with  great  uncertainty. 
What  is  a  proper  standard  by  which  to  judge  the  fact  of  reasonable  ratesT 
Must  the  rate  be  so  high  as  to  enable  the  return  for  the  whole  business  done 
to  amount  to  a  sum  suDicient  to  alTord  the  shareholder  a  fair  and  reasonable 
profit  upon  his  investment?  If  so,  what  is  a  fair  and  reasonable  profltT 
That  depends  sometimes  upon  the  risk  incurred,  and  the  rat«  itself  differs  in 
different  localities.  Which  is  the  one  to  which  reference  is  to  be  made  as 
the  standard!  Or  is  the  reasonableness  of  the  profit  to  be  limited  to  a  fair 
return  upon  the  capital  that  would  have  been  sufficient  to  build  and  equip 
the  road,  if  honestly  expended!  Or  is  still  another  standard  to  be  created, 
and  the  reasonableness  of  the  charges  tried  by  the  cost  of  the  carriage  of 
the  article  and  a  reasonable  profit  allowed  on  that?  And  in  such  case;  would 
contribution  to  a  sinking  fund  to  make  repairs  upon  the  roadbed  and  re- 
newal of  cars,  etc.,  be  assumed  as  a  proper  item?  Or  is  the  reasonableness 
of  the  charge  to  be  tested  by  reference  to  the  charges  for  the  transportation 
of  the  same  kind  of  property  made  by  other  roads  similarly  situated!  If 
the  latter,  a  combination  among  such  roads  as  to  rates  would,  of  course,  fur- 
nish no  means  of  answering  the  question.  It  is  quite  apparent,  therefore, 
that  it  is  exceedingly  difficult  to  formulate  even  the  terms  of  the  rule  itself 
which  should  govern  in  the  matter  of  determining  what  would  be  reasonable 
rates  for  transportation.  While,  even  after  the  standard  should  be  deter- 
mined, there  is  such  an  inlinite  variety  of  facts  entering  into  the  question 
of  what  is  a  reasonable  rate,  no  matter  what  standard  is  adopted,  that  any 
individual  shipper  would  in  most  cases  be  apt  to  abandon  the  elfort  to  show 
the  nnreasonable  character  of  a  charge,  sooner  than  hazard  the  great  ex- 
pense in  time  and  money  necessary  to  prove  the  fact,  and  at  the  same  time 
ineur  the  ill-will  of  the  road  itself  in  all  his  future  dealings  with  it.  To 
»«y,  therefore,  that  the  Act  excludes  agreements  which  are  not  in  unreasona- 
ble restraint  of  trade,  and  which  tend  simply  to  keep  up  reasonable  rates 
for  transportation,  is  substantially  to  leave  the  question  of  reasonableness 
to  the  companies  themselves." 
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Hero  was  an  established  commutation  ticket  of  unquestioned 
validity  both  in  its  essence  and  the  manner  of  its  establishment, 
which  had  for  many  years  continuously  been  in  use  by  these 
competing  roads.  The  manner  of  its  withdrawal  and  the  in- 
crease of  rate  has  been  pointed  out.  Does  not  the  rate  of  each 
of  the  respective  carriers  which  has  been  duly  established  by 
each,  obeying  the  law,  remain  legally  in  force  until  lawfully 
clianged '{  Is  the  combined  or  concerted  act  of  carriers  forbid- 
den by  the  law  and  denounced  under  [x'nalties,  at  the  same  time 
to  be  vitalized  and  invigorated  with  legal  sanction  and  efficacy  to 
give  complete  effect  to  the  purposes  of  their  act  in  favor  of  those 
wmcerting  and  joining  in  it  and  to  the  detriment  of  others?  I 
think  not.  If  not,  it  may  well  be  (luestioned  wh(»ther  the  tickets 
and  rat(M  under  consideration,  which  were  in  fact  withdrawn  by 
agre(»ment  In^tween  the  carriers  to  maintain  a  higher  rate,  are  not 
yet  legally  in  force. 

Mr.  ^Martin,  also  a  witness  for  the  res|>on(lents,  testified  that 
he  became  Managt^r  of  PassengtT  Traffic  of  the  Baltimore  &  Ohio 
Railroad  April  1,  1897,  and  still  fills  that  position;  also  that 
l)rior  to  that  date  he  had  not  been  connc^cted  in  any  way  with  this 
road. 

The  patrons  of  those  roads  having  occasi(m  to  avail  themselves 
of  the  tickets  an<l  rates  in  question  which,  as  clearly  shown  by 

this  testimonv,  have  l>een  in  force  for  manv  vears  bv  l)oth  these- 

•  •   •  • 

roads  by  virtue  of  competition,  have  been  deprived  of  them  by 
virtue  <>f  a  substantial  combination  or  agreemt^nt  made  illegal 
an<l  <h'n(nni('<'<l  by  the  anti-trust  statute,  if  not  the  anti-pooling 
clause  of  the  Interstate  Commerce  Act ;  in  other  words,  the  gen- 
eral policy  of  tlu*  law  In^ng  to  give  the  public  the  full  l)onefit  of 
such  lawfully  established  rates  as  might  be  brought  about  by 
(Competition,  it  Ix'ing  one  of  the  potent  elements  in  fixing  or  de- 
termining the  reasonableness  of  the  rate,  Ihe  reasonable  rate  of 
lawful  wrfhofls  has  been  wiihdrairn  hy  vnlairful  methods  for  the 
applirnfifm  of  hitfher  rates, 

Tn  the  answer  of  the  Baltimore  &  Ohio  Bailroad  Company  it 
is  said : 

"It  \n  tnn*  tlint  prior  to  th«'  Int  dny  of  .Tnniinry.  lS9ft.  thr*<»  respondeiitii 
had  for  novfral  ynii!;  isntird  Hiid  fti<ld  n  1>^0-tri|)  qiinrtrrly  ticket,  fsood  only 
in  thp  linndM  of  tin*  imthou  naiiu'il  th«>n'in.  nt  the  price  of  $34.7.5.  and  that 
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these  respondenU  diemnliiiued  the  Unue  uiid  sule  of  such  quarterly  tiekets 
after  the  mouth  of  bi-teniber,  IdUB. 

Also— 

-'It  IB  true  that  thuae  lonpondenta  have  continued  to  iisue  and  sell  the 
180-trip  quarterly  tickets  between  WaBhington  and  Laurel  and  interiuediate 
points,  and  between  Ijaltiuiore  and  Annapolis  Junctjon  aod  intermediate 
pcinta.  These  tickets  were  continued  in  use  between  Waahington  and  lau- 
rel and  other  statioiig  naturally  dependent  on  Washington,  and  between 
Baltimore  and  AniULpolis  Junction  Hud  other  stations  naturally  dependent 
on  Baltimore,  so  as  to  nceoiiLiuodate  what  may  be  called  'suburbau  conuuu- 
tation  travel.' "' 

It  appears  that  it  was  only  after  the  previous  passenger  man- 
agement under  which  these  tiekets  and  rates  had  been  estab- 
lished, and  by  which  the  business  thereunder  had  been  developed 
and  fostered  was  succeeded  hy  another,  that  an  agreement  for 
this  withdrawal  as  between  Baltimore  and  Washington  waa 
reached. 

Why  did  tlie  Pennsylvania  Railroad  Company,  though  dep- 
recating the  necessity  to  do  so,  put  in  these  ticketa  and  rates 
from  fourteen  to  sei'enteen  years  ago  ?  By  reason  of  "competi- 
tion." Why,  though  deprecating  such  necessity,  did  it  continue 
them  down  to  the  latter  part  of  the  year  1898 '(  Why  did  it  only 
withdraw  them  at  the  same  time  the  Baltimore  &  Ohio  did,  and 
only  after  consultui  ion  between  them  about  the  matter  for  two  or 
three  years?  Applying  the  ordinary  well-established  rules  re- 
specting the  weight  and  sufficiency  of  evidence  in  regard  to  is- 
sues involved  in  civil  proceedhigs,  what  more  is  needed  to  estab- 
lish rational,  reanonable,  moral  conviction  of  the  fact  that  such  a 
combination,  com  racr,  agreement,  or  arrangement  as  the  law  for- 
bids was  entered  iiiKi  by  these  respondents  for  the  withdrawal  of 
these  tiekets  and  the  increase  of  the  rates  by  restraint  of  the  com- 
petition that  had  sn  long  kept  them  in  '(  Is  i  t  bupposable  that  the 
culmination  of  thf  long-continued  deprecation  of  the  carrier 
getting  the  much  smaller  share  of  this  business,  the  long  comp& 
tition  of  both  and  tiio  consultations  between  the  competitors  foi 
two  or  three  years  (covering  about  the  period  of  the  sen-ice  of 
the  new  Traffic  Manager  of  (he  carrier  that  had  so  long  itself 
kept  in,  and  praciicnlly  comprlled  the  other  to  do  so,  these  tickets 
and  rates)  resnltini;  iiniilly  in  the  mutunl  exchange  of  announce- 
ments, not  to  the  public,  but  each  tn  the  nther  of  the  commo.. 
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purpose  to  do  the  same  thing,  could  have  left  any  doubt  in  the 
mind  of  either  that  the  f ullilment  by  each  was  dependent  upon 
like  performance  by  the  other  i  What  element  of  contract  is 
lacking  i  If  there  was  no  violation  of  law  here,  which  of  the 
illegal  acts  found  by  the  court  to  have  been  provided  for  in  the 
written  agreements  of  the  Trans-Missouri  Association  or  the 
Joint  Traffic  Association  cannot  be  done  with  impunity  by  sub- 
stituting consultation  and  announcement  for  the  written  con- 
tract i  The  law  does  not  expend  itself  dealing  only  with  forms 
and  sliadows,  but  goes  to  the  substance  of  things.  13ut  it  may  be 
said  that  this  Commission  has  not  been  charged  with  the  duty  of 
enforcing  the  anti-trust  act.  This  is  quite  true,  but  it  does  not 
imply  absence  of  both  the  power  and  the  duty  invested  in  all 
tribunals,  whether  judicial  or  otherwise,  for  the  enforcement  of 
law  and  rights  thereunder  to  ignore  and  declare  void  that  which, 
though  having  the  fonn  of  legality,  is  the  product  of  an  illegal 
and  forbidden  act  of  those  claiming  protection  or  advantages  un- 
der it, — especially  when  to  th(»  injury  and  hardship  of  others. 
Whatever  may  be  said  of  the  alleged  merits  of  a  new  law  that 
would  specially  exempt  railroads  from  the  inhibition  and  penal- 
ties of  the  anti-trust  act,  whatever  may  be  said  of  the  alleged 
demerits  of  the  present  law,  these  are  matters  that  go  not  to  the 
question  of  the  duty  of  the  carriers  to  <)l)ey  and  of  those  charged 
therewith  to  respect  and  give  effect  to  all  the  laws  as  we  tind  them. 

( 'an  then*  1m»  a  <lnul)t  as  to  tlu'  illegal  character  of  this  transac- 
tion in  view  of  tlir  facts  shown  and  the  decisions  of  the  court  of 
last  n*sort  in  the  important  cas(»s  cited  ? 

Referring  to  the  so-called  Mirhi(jan  ('n.9r  and  Parijf  Rate  Case, 
T  submit  that  the  decisions  of  the  court  ought  to  ho  read  together, 
in  harmony  with  ca<*h  otli<*r.  One  should  not  ]yo  given  extreme 
effect  un\  reqnin'd  by  the  language  employed  with  reference  to 
the  issues  involved  crnitrary  to  the  manifest  tenor  and  meaning 
of  the  other,  l)oth  having  e(|ual  appli<'ation  to  the  question  under 
<N)nsid<*raiinn.  The  T]it<'rstate  f^oinnien^e  C^immission  ought 
not  in  nnv  doubtful  <*ase  so  construe  the  law  as  to  foretOoae  itself 
of  juris<liction  in  all  similar  cases  in  respect  of  a  great  part  of 
the  interstate  passenger  «»r  freight  transp<»rtati<m  of  the  country. 

r»ut.  riirlitlv  viewed,  T  think  this  is  not  a  doubtful  case.  We 
really  have  here  no  question  <if  the  right  to  put  in  or  take  out  com- 
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mutation  tickets.  The  practice  of  selling  commutation  tickets 
is  still  continued  bj  these  carriers  between  Baltimore  and  Wash- 
ington, and  from  and  to  Washington,  Baltimore  and  numerous 
other  points  on  their  respective  lines.  For  fully  half  a  genera- 
tion these  roads  have  been  selling  the  180-trip  ticket  between  Bal- 
timore and  Washington,  and  they  now  suddenly  agree  to,  and  do, 
increase  the  rate  to  commuters  using  that  form  of  ticket  by  with- 
drawing the  ticket  from  sale  and  compelling  such  commuters  to 
pay  a  higher  rate  or  refrain  from  traveling.  One  of  the  ques- 
tions is  whether  that  action  was  in  itself  reasonable  and  just  un- 
der all  the  circumstances.  The  testa  of  reasonableness  in  this 
case,  just  as  they  are  in  every  other  case,  are.  What  has  the  car- 
rier been  doing  'i  What  are  the  circumstances  of  the  traffic  ? 
What  are  the  necessities  and  rights  of  the  patrons  of  the  road  who 
are  affected  i  What  excuse  exists  for  the  action  of  the  carrier  ? 
Neither  in  this  nor  in  any  other  case  is  the  test  solely  confined 
to  the  limit  of  rates  which  the  carrier  may  be  entitled  to  charge 
for  totally  different  traffic,  carried  under  totally  different  cir- 
cumstances. And  yet,  that  is  precisely  the  reasoning  of  the  ma- 
jority upon  the  question  of  reasonableness  per  se  in  this  case. 
If  used  to  the  maximum  (which  was  rarely,  if  ever,  the  ease), 
the  ISO-trip  ticket  in  question  is  found  to  afford  a  revenue  of 
about  4.83  mills  per  mile.  That  would  he  an  extremely  low 
rate  for  a  one-way  passage,  but  it  may  be  a  profitable  rate  for  the 
carriage  of  nearly  250  persons  daily  over  the  distance  of  80  miles 
herein  involved,  especially  when  no  trains  are  required  to  be  put 
in  service  to  secure  travel  at  that  rate. 

It  must  be  continually  borne  in  mind  in  this  case  that  these 
complainants  are  not  asking  to  have  a  long-existing  rate  reduced 
or  to  have  a  new  commutation  rate  put  into  effect.  They  are 
merely  in  the  position  of  claiming  wrong  and  injustice  because 
the  transportation  facility  which  they  have  long  enjoyed  under 
the  voluntary  action  of  the  carriers  has  been  taken  from  them  by 
the  arbitrary  and  concerted  action  of  such  carriers.  Now,  at 
common  law.  under  the  doctrine  of  the  leading  case  of  Me.nacho 
V.  Ward,  27  Fed.  Hep.  520,  these  complaining  commuters  would 
hold  a  much  stronger  position  than  they  are  permitted  to  occupy 
by  the  opinion  in  this  case.  In  the  case  just  cited  the  rule  is 
laid  down  that  the  estimate  placed  by  a  party  upon  the  value  of 


474 


ISTEHSTATE     CUMMEBCE     KEPOBTS. 


bis  own  services  "is  always  sufficient,  against  bim,  to  eatabUsb 
the  real  value,  but  it  bas  augmented  probative  force  and  is  almost 
conclusive  against  bim  wben  be  bas  adopted  it  in  a  long-con- 
tinued and  extensive  course  of  business  dealings,  and  beld  it  out 
as  a  tixed  and  notorious  standard  for  tbe  information  of  the  pub- 
lic," Wbat  are  tbe  facts  disclosed  in  this  case,  wbicb  overturn 
tbe  presumption  of  tlie  reasonableness  of  the  rates  witbdrawn 
arising  from  iheir  long  continued  use  bv  the  volimtary  action  of 
the  carriers  i  Is  not  the  reasonable  and  just  rate  of  tbe  law  in 
tbe  case  of  competition  limited  in  amount  to  that  which  competi- 
tion produces,  ratber  tban  that  wbicb  tbe  otherwise  competing  car- 
riers substitute  by  agreement  limiting  or  reducing  competition 
for  tbe  joint  purpose  of  iucreasing  revenue  ?  The  Act  to  Regu- 
late Commerce  in  its  22d  section  declares  that  tbe  provisions  of 
tbe  Act  are  in  addition  to  tbe  remedies  existing  at  common  law 
or  by  statute.  That  tbe  common  law  was  not  deemed  suificioni 
is  well  understood,  and  tbe  necessity  for  tbe  fiirtlier  remedies 
supiHJSed  to  be  aflforded  in  tbe  regulating  statute  was  well  recog- 
nized. 

Tbe  United  States  Circuit  Court  of  Appeals  for  tbe  Sixth  Cir 
cuit,  in  the  case  of  East  TetiTiessee,  Virginia  <£■  Georgia  R.  Co.  el 
at.  V.  Interstate  Commerce  Commwwn, — a  case  arising  under 
the  Act  to  Regnlat*  Commerce, — recently  decided  that :  "Tbe 
Interstate  Commerce  Law,  it  is  conceded,  was  intended  ti)  en- 
courage  normal  competition.  It  forbids  pooling  for  the  very 
purpone  of  allowiiifr  competition  to  have  effe<^.  Hut  it  in  not  in 
accord  with  its  spirit  or  letter  to  recognize,  as  a  condition  justify- 
ing discrimination  against  one  locality,  competition  nt  a  tnore 
distant  locality,  when  wiiti|)i'titinn  nt  thv  nearvir  jwiiit  is  stiflt^l  or 
reduced,  not  by  norma!  restrictions,  but  by  agreement  between 
those  who  otherwise  would  be  competing  carriers.  The  diffei^ 
ence  in  conditions  thus  produced  is  eflfected  by  a  restraint  upon 
trade  and  commerce,  which  is  not  only  violative  of  tbe  common 
law  but  of  the  so-called  anti-trust  act.  United  Statr»  r.  Trnnn- 
Misnouri  Freight  Asso.  166  F.  S.  200.  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  r>40;  United  Stnles  r.  Joint  Traffic  Asso.  171  F.  S. 
r.0.5.  4?}  I-.  ed.  951).  10  Sup.  Ct.  R-'p.  25 ;  VnHed  SMfn  v.  Add*f- 
alon  Pipe  <f  Steel  Co.  54  V.  8.  App.  723.  85  Fed.  Rpp.  971.  29 
C.  r.  A.  141.  4fl  L.  R.  A.  122." 
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Tbe  findiDg  ai  iad  recited  bv  tke  Uniled  Sni<s  Circail  Conrt 
•of  Appeals,  vhicli  ealkd  forth  Uk  deosioo  sbore  quoted  is  u  fol- 


"fW  nus  to  Untt«noc[g»  .  .  .  u«  e£t*hU»h«l  hj  Um  SMitkMV 
B*ilvaj  t  St«unskip  .AxaocUtioa,  af  «iUck  Ibe  dvfntdutl  Itam  bvnAii  An 
iB«l<era,  umI  all  inJUe  to  tkoM  points  is  pn«rae4  Ity  lli*  dawifloilmi  of 
that  AaBodalioii.'' 

So  much  for  the  reasoEutblcmess  of  Uie  rate  iuelf. 

We  have  also  lo  i:uu&iiler  ihe  reuouablenea^  and  ju^tim  of  Um> 
rate  in  connectiuu  wiUi  other  coimuuiation  ratn  diargml  by  tho 
same  carrier.  It  is  found  in  tlie  report  aa  follows :  "The  Balti- 
more k  Ohio  still  sells  ai  gradLti  rates  a  ISO-trip  qiiarlerlj-  ticket 
between  Baltim<.ire  aiid  all  sutious  north  as  far  as  Aikin,  a  dis- 
tance of  about  4U  miles,  where  the  pric«  ia  j(;;J(>:(U ;  betWM-n  Bal- 
timore and  all  siatious  on  its  main  line  west  to  Hount  Airy,  dls- 
tance  nearly  43  tuiIe^s,  price  $34.75  j  and  on  its  Melrupoliiau 
Branch  between  Wasliingtou  and  all  stations  north  t^i  Wiishing- 
ton  Junction,  4a  miles,  price  $34.yo." 

Certainly,  what  llie  Baltimore  &  Ohio  does  as  between  Balti- 
more and  Aikin,  40  miles,  or  between  Baltimore  and  Klouul 
Airy,  43  miles,  should  be  given  weight  uiwu  the  question  of  th« 
reasonableness  and  justice  of  the  rate  between  Baltimore  and 
Washington,  a  distance  on  the  main  line  of  40  miW.  The  180- 
trip  rate,  withdrawn  as  between  Bultimure  and  WaJihington,  was 
$4.05  higher  than  the  rate  between  Baltimore  and  Aikin,  and 
precisely  the  same  as  the  rate  between  Baltimore  and  Mount 
Airy.  It  may  be  said  that  such  comparison  is  based  upon  rates 
which  do  not  apply  to  Washington,  but  I  think  such  rates  an- 
nevertheless  persuasive  upon  tlie  question  whether  the  WashiiiK- 
ton  rate  is  relatiTely  reasonable  and  juet, 

The  case  is  not  confined  to  such  comparison,  however.  We 
have  in  the  report  the  further  finding  that  between  Washington 
and  Washington  Junction,  43  miles,  a  rate  of  (I34.9ri  is  in  force 
on  180-trip  tickt-ta.  That  rate  is  juat  20  contu  moro  than  the 
discontinued  rate  of  ^34.75  between  Washinfiton  nnii  Baltiiiinrp, 
and  the  distance  between  the  latter  points  la  3  miles  less.     Tlir 
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opinion  of  the  ComiuiBsioii  takea  no  account  of  this  unlawful 
prejudice  against  daily  travelers  from  Baltimore  to  Wasbington 
as  compared  with  the  daily  travelers,  probably  much  less  in  num- 
ber, from  Washington  Junction  to  Washington,  although  wrong- 
ful diBcriminalion  and  prejudice  are  distinctly  alleged  in  llie 
complaint.  The  opinion  merely  concedes  that  this  may  be  "un- 
due preference  within  our  power  to  correct,"  and  says  "that  ques- 
tion is  not  before  us."  I  suggest  that  it  is  before  the  Commis- 
sion, and  that  all  questions  of  the  reasonableness  and  justice  of 
the  changes  made  in  the  ratss  are  raised  in  the  pleadings  an4 
are  before  the  Commission  in  this  case. 

The  raising  of  the  Baltimore  and  Washington  rate  required 
further  prejudice  to  the  interests  of  residents  and  business  men 
of  Baltimore  by  increasing  the  rate  to  and  from  Laurel  and 
Bowie,  respectively  located  about  half  way  in  the  distance  to 
Washington,  for  the  purpose  of  meeting  any  attempt  to  ride  on 
tlie  18(l-trip  ticket  t*i  Uurel  i-r  Bowie  and  the  rtiU  existing  ISO- 
trip  ticket  between  Laurel  or  Bowie  and  Washington.  The 
fact  is  that  this  commutation  travel  between  Baltimore  and 
Washington  was  large,  while  the  travel  between  Bnllimore  and 
tlie  intermediate  points  meutioned  was  comparalively  small,  and 
the  effort  to  extort  a  higlier  revenue  from  the  more  im[K>rtant 
traffic  involved  extending  the  injustice  to  the  lesser. 

To  give  effect  to  the  concerted  puq>08e  of  withdrawing  a»  be- 
tw<>eQ  Baltimore  and  Washington  the  quarterly  tickets  and 
keeping  in  tJie  monthly  to  obtain  a  higher  rate,  it  was  found  noc- 
easary  to  withdraw  the  quarterly  tickets  as  between  Savage  and 
Baltimore  and  Savagt)  and  Washington  on  the  B.  &  O.,  and  aa 
between  both  Patuxent  and  Arundel  and  both  citiw,  Baltimore 
and  Washington.  These  places  had  shared  with  all  the  other 
intermediate  stations  befwwn  these  <-itie9  in  the  quarlfrly  tick- 
ets and  rates  so  long  in  use  between  all  of  the  stations  and  both 
cities,  and  still  in  use  on  both  roads  as  between  all  other  stations 
and  either  Baltimore  or  Washington.  None  of  these  statiotis 
now  deprived  of  the  quarterly  tickets  and  rates  to  both  cities  is 
much  more  than  20  miles  from  either  city,  or  alwnt  half  the  dia- 
Ianc«  between  TVashtngton  and  Washington  .Tunction,  where  th« 
quarterly  tickets  and  rates,  as  sho^wn,  are  still  in  use.  There  i» 
nowhere  in  the  record  the  slightest  suggestion  of  any  other  r 
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itification  for  this  unquestioned  discrimination  against 
between  Washington  and  Baltimore  and  these  places,  ex- 

LS  a  necessity  to  make  sure  of  an  increase  of  revenue  on  the 
between  Baltimore  and  Washington.     The  following  is 

the  testimony  of  Mr.  Martin,  Manager  of  Passenger  Traf- 

the  B.  &  O. : 

You  sell  the  three  months'  180-trip  ticket  at  all  intermediate  points 

n  Baltimore  and  Washington? 

No.  sir.     We  sell  them  from  Laurel  to  Washington. 

There  are  stations  between  Baltimore  and  Laurel? 

And  slaiionj  between  Baltimore  and  Annapolis  Junction, — leaving  a 
'tween  Annapolis  Junction  and  Laurel. 

Where  is  Annapolis  Junction? 

That  is  about  4  miles  the  other  side  of  Laurel? 

Four  miles  beyond  Laurel  as  you  go  from  here  to  Baltimore? 

Yes,  sir. 

There  arc  stations  between  Annapolis  Junction  and  Baltimore? 

No,  sir. 

No  stations? 

Yes,  sir. 

And  commutation  tickets  are  not  sold  there? 

xVre  sold  regularly,  yes,  sir.  The  quarterly  ticket  is  sold  between 
luore  and  Annapolis  Junction  and  all  intermediate  stations. 

But  not  between  Annapolis  Junction  and  Laurel? 

No,  sir. 

What  is  the  reason  for  that? 

To  prevent  the  purchase  of  a  commutation  ticket  from  Baltimore  to 
el  and  the  repurchase  from  Laurel  to  Washington,  making  the  com- 
i  quarterly  ticket  at  the  same  rate  as  existed  before." 

3  a  scheme  of  rate-making  which  shows  the  necessity  of  such 
rimination  and  device  as  this  in  order  to  give  elBfect  tx)  its 
n  purpose  justifiable? 

t  is  said,  among  the  conclusions  of  the  Commission,  that  the 

land  of  the  complainants  in  this  case  ^^is  for  a  special  ticket 

I  only  to  a  described  class  of  persons  limited  in  number,  who 

in  one  place  and  do  business  in  the  other.     .     .     .     The 

yer  of  the  petition  in  effect  is  that  the  carriers  be  directed  to 

ke  special  contract  arrangements  with  certain  residents  of 

Itimore  and  Washington,  which  shall  secure  to  them,  because 

y  travel  daily  between  those  cities,  very  miich  lower  rates  than 

paid  by  other  passengers  having   less  frequent   occasion  to 

ke  the  same  journey."     In  my  judgment  these  conclusions 

'  wholly  unjustified  by  anything  in  the  petition  or  the  testi- 
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mony  in  this  case.  The  former  tickets  the  withdrawal  of  which 
gave  rise  to  this  complaiut  were,  as  shown  by  the  testiiaocy 
and  by  Uie  rate  alieela  tiled,  open  t^  everyUniy  tdike.  It  is  true, 
of  course,  tliat  only  those  having  occasion  to  travel  frequently 
found  any  inducement  to  purchase  this  class  of  tickets.  But 
does  this  fact  warrant  the  conclusions  just  quoted?  Are  ihey 
not  misleading  and  unjust  to  the  complainants  ?  If,  for  the  rea- 
son stated,  these  tickets,  though  open  to  all  alike,  were  utilized 
only  by  frequent  travelers,  subject  these  petitioners  to  the  charge 
stated  in  the  conelusionB  quoted,  may  not  the  same  criticism  bi' 
made  of  every  excursion,  eomniulation,  roimd-trip  or  tlirouf^ 
ticket  over  connecting  lines,  or  thousand-mile  ticket,  party-rato 
ticket,  and  every  other  kind  sold  at  less  than  the  ordinary  single, 
one-way  ticket  be  subject  to  the  same  objection  i  AU  uf  these 
classes  of  tickets,  like  the  ones  withdrawn  by  these  respondenta, 
are  open  on  the  face  of  the  tariffs  to  everybody.  Still  they  tro 
special  tickets,  designed  for  special  classes  in  the  same  sense  that 
those  involved  in  this  complaint,  in  that,  while  available  to  all, 
they  are  not  desired  by  any  except  such  as  travel  in  such  way  as 
to  make  them  desirable. 

The  Michigan  mileage  ticket  decision  of  the  United  States 
Supreme  Court,  Lake  Shore  ,£  M.  S.  li.  Co.  v.  Smith.  173  U.  S. 
r.84,  696,  43  L.  ed.  858,  864.  IB  Sup.  Ct.  Uep.  5«5,  TuO.  which 
is  BO  much  relied  upon  by  my  associates,  iippliee  to  an  act  of  the 
Michigan  legislature  requiring  issuance  and  sale  of  mileage 
tickets  by  carriers  in  all  parts  of  that  Stat^  at  a  price  lower  than 
ihe  maximum  rate  fixed  by  the  legislature  for  one-way  fares,  ex- 
lending  the  use  to  whole  families,  and  also  extending  the  time 
when  the  tickets  should  expire;  and  the  decision  is  limited  by 
the  court  to  the  facts  therein  made  to  appear.  There  is  no  at- 
tempt here  to  compel  the  Baltimore  &  Ohio  or  Pennsylvania  to 
sell  18f>-trip  commutation  tickets  all  over  its  system,  or  for  alt 
distances  covered  by  ita  lines.  That  consideration  alone  seems 
to  distineruish  the  Michigan  case  from  this.  Neither  is  there 
any  attempt  to  impose  new  terms  or  conditions  ui>on  the  defend- 
ant companies  herein  in  rhe  use  or  the  time  to  use  commutation 
tickets,  nor  any  demand  upon  them  to  do  or  allow  anything  more 
than  tliey  had  Ix'^n  doing  and  allowing  for  so  many  years  that  no 
one  conid  aetMirately  fix  the  year  when  the  practice  was  inanxo- 
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rated.  That  furthei-  distiDguishes  the  Michigan  case  from  tSis, 
Suppose,  on  the  other  hand,  that  the  llicliigan  carriers  had  with- 
drawn the  sale  of  mileage  tickets  in  the  Lower  Peninsula  of 
Michigan,  and  had  continued  to  keep  them  in  force  in  the 
sparsely  settled  Upper  Peninsula,  and  the  Michigan  legislature 
had  passed  an  act  directing  the  carriers  in  that  State  to  charge 
only  reasonable  and  just  rates  for  the  carriage  of  passengei-s,  and 
another  act  that  the  carriers  should  not  charge  more  for  mileage 
tickets  to  be  used  in  the  Lower  Peninsula  than  for  mileage  tickets 
to  be  used  in  the  L'pper  Peninsula.  I  think  that  a  very  different 
)  would  have  been  presented  to  the  Supreme  Court  upon 
such  facts,  and  one  which  would  be  really  similar  in  its  aspects  to 
this  case,  and  that  such  action  on  the  part  of  the  legislature  must 
necessarily  have  been  upheld. 

In  addition  to  what  has  been  quoted  from  the  opinion  of  the 
Supreme  Court  in  the  foregoing  report  of  the  Commission  that 
court  also  said  (Lake  Shore  tf  M.  S.  R.  Co.  v.  Smith.  173  U.  8. 
684,  696,  43  L.  ed.  858,  864,  19  Sup.  Ct.  Rep.  565,  570): 

"The  legislature  having  fixed  a  maximum  ratf  at  what  must  i>e  presumed, 
prima  facie,  to  l>e  also  a  reasonabk  rat«,  we  think  the  compnnj  then  has  the 
right  to  insist  that  all  persona  aiiall  be  compelled  to  pay  alike,  that  no  dis- 
crimination against  it  in  favor  of  certain  classes  of  married  men  or  families, 
excursionists  or  others,  shall  be  made  b;  the  legialatui-e.  If  otherwise,  then 
the  company  is  compelled  at  the  capiice  or  mhim  of  the  legislature  to  make 
such  e\ceptionn  as  it  may  think  proper  and  to  carry  the  excepted  persons  at 
lets  than  the  usual  and  legal  rates,  and  thus  to  part  in  their  favor  with  its 
property  witiiout  that  compensation  to  nhich  it  is  entitled  from  all  others, 
and  therefore  to  part  with  its  property  without  due  process  of  law." 

It  is  clear  from  the  decisions  of  the  court  in  the  Party  Rate 
and  Michigan  Cases  that  two  propositions  are  well  settled  in  re- 
spect to  the  so-called  excepted  classes  of  rates,  namely :  first,  that 
the  carriers  may  freely,  upon  their  own  volition,  establish  and 
apply  such  rates ;  second,  that  they  cannot  be  compelled  to  do  so. 
These  cases  do  not,  however,  in  my  judgment  uphold  the  proposi- 
tion that  there  is  equal  discretion  in  the  carriers  and  restraint 
upon  the  public  in  respect  to  the  withdrawal  of  such  rates  or  to 
discriminations  in  such  rates. 

Reference  is  made  to  the  allegation  that  the  passenger  business 
of  the  Pennsylvania  Railroad  between  Washington  and  Balti- 
more does  not  pay  the  expenses  of  that  business.     It  is  not  satis- 
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f  actorily  sIiot^ti  by  what  process  of  calculation  this  showing  is  ar- 
rived at.  However  that  may  be,  the  matter  has  little,  if  any, 
bearing  upon  the  question  involved  in  this  case.  The  United 
States  Supreme  Court  held  in  the  case  of  St,  Louis  cf  S.  F.  R.  Co. 
V.  Gill,  156  U.  S.  649,  39  L.  ed.  567, 15  Sup.  Ct.  Rep.  484,  as  set 
forth  in  the  following  extract  from  its  opinion : 

'*\Ve  Agree  with  the  view8  of  the  supreme  court  of  Arkansas,  as  disclosed 
in  the  opinion  contained  in  the  record,  and  which  were  to  the  effect  that  the 
correct  test  was  as  to  tlie  effect  of  the  act  on  the  defendant's  entire  line, 
and  not  upon  tiiat  part  which  was  formerly  a  part  of  one  of  the  consolidat- 
ing roads;  that  the  company  cannot  claim  the  right  to  earn  a  net  profit 
from  every  niile.  section,  or  other  part  into  which  the  road  might  be  divided, 
nor  attack  as  unjust  a  regulation  which  fixed  a  rate  at  which  such  part 
would  be  unrcmunerative;  that  it  would  l>e  practically  im]>oflsible  to  ascer- 
tain in  what  pn»i>ortion  the  several  [)arts  should  share  with  others  in  the 
expenses  and  receipts  in  which  they  participatcnl ;  and,  finally,  that  to  the 
i'xtent  that  the  question  of  injustice  i.4  to  Im*  detennined  by  the  effects  of 
the  act  u\KHi  the  earnings  of  the  company,  the  earnings  of  the  entire  line 
must  be  estimated  as  against  all  its  legitimate  expenses  under  the  operation 
of  the  act  within  the  limits  of  the  State  of  Arkansas." 

It  is  difficult  for  me  to  realize  and  believe  that  the  law  is  in 
such  plight  as  to  l(»ave  without  remedy  so  wide  a  field  of  tempta- 
tion and  facility  for  the  perpetration  of  injusti<M»  and  hardship 
as  has  been  shown  is  possible  and,  as  illustrated  by  this  case, 
whether  resulting  from  tli(»  caprice  or  whim  or  changing  theories 
of  traffic  managers  in  resp(»ct  to  the  apj>licati<>n  or  withdrawal  of 
such  rates,  or  from  the  conflicting  theories  and  opinions  in  re- 
spect thereto,  entertained  from  time  to  time  by  the  changing  per- 
sfmnel  of  railway  managemc'ut,  <»r  the  desin*  for  mt»re  revenue 
and  Ix^lief  that  the  traffie  will  l>ear  it.  If  the  law  l>e  in  such 
plight  as  to  nffortl  no  j)rotection  in  su<»h  cases,  it  is  time  that  this 
condition  should  l»e  w<'ll  under9to<vl. 


.  UUBU^GTOK  A^  U.  U.  B.  t; 


A.  J.GUSTIX 


BURLINGTON'  k  MISSOUEI  En^EK  RAILKO.VD  IN 
NEBRASKA ;  Usios  Pacific  Railway  Comi-axv  axd 
S.  H.  H.  Ci:,akk,  Oliver  W.  Mink,  E.  Elleky  Anuukson, 
John  W.  Boaxe  and  Fbedbbic  R.  Coudekt,  Reckiv£K8 

thereof;  DeXVEE    &,    ElO    Gb,\JS'DE    RaILBOAD    CoMPA?fY 

asd  Soutueex  Pacific  Companv. 


Df<yided  ilarch  9,  1909. 


The  competition  of  carriers  by  water  from  San  Francisi^o  to  Qui!  Of  M«- 
ico  and  Atlantic  seaports,  and  the  coiupetition  o(  refineries  on  the  Bkft- 
ern  seaboard  with  reflneriea  on  the  Pacific  Coast,  operate,  in  eoiuMC* 
tton  with  transportation  rates  in  effect  from  the  East  and  South  U) 
Omaha,  to  reader  the  circULuetanoes  and  couditiona  govei'nin){  thn  car' 
riage  of  sugar  bj  defendants  from  San  Franciaeo  to  Omaha.  Neb,,  nub- 
stantially  dissimilar  in  eoniparisou  with  those  applying  on  ths 
transportation  for  tbe  shorter  distance  over  the  same  line  from  Saul 
Francisco  to  Kearney,  Neb.,  and  to  justify  a  rate  of  llli  cents  per  100 
lbs.  to  Kearney,  while  a  rate  of  50  cents  pet  100  lbs.  is  iu  force  to 
Omaha;  but  such  circumstances  and  conditions  do  not  justify  the 
present  rate  of  7T  cents  per  100  lbs.  as  compartKl  witli  the  ral«  of  BO 
cents  in  (orce  to  Omaha. 

A.  J.  O'ustin,  for  Complainant. 

Chas.  F.  Manderson  and  Cha-s.  J.  Greene,  for  Biirlingluii  Sysi- 
tem. 

W.  B.  Kelly,  for  Union  Pacific  Railway  Company  and  South- 
ern Pacific  Company. 

Repokt  and  Opinion  of  the  Gomuibsion, 

Yeomans,  Commissioner: 

The  original  petition  in  this  case  was  suh^cqiicntly  iLtuoodoil, 
and  the  amendfd  petition  was  filed. 

The  complainant,  a  resident  citizcm  of  Kpamey,  Nnb.,  by  Oc- 
cupation a  traveling  aaleaman,  alleges  in  awbstnnee: — 

1.  That  the  defondantB  are  common  ('nrriorft  AngnjfBd  in  tlir 
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transportation  of  passengers  and  property  under  a  oommon  con- 
troly  management  or  some  common  arrangement  for  continuous 
carriage  or  shipment^  wholly  by  rail  between  various  points  out- 
side of  the  State  of  Nebraska^  particularly  the  Pacific  Coast 
cities^  common  points  in  the  State  of  California^  and  said  Kear- 
ney in  the  said  State  of  Nebraska. 

2.  That  the  defendants  have  in  force  and  effect  ''tariff  rates 
for  freight  between  said  points  that  are  unjust,  unreasonable 
and  illegal ;"  in  illustration  of  which  the  complainant  avers  that 
the  rate  on  sugar  in  cents  per  100  lbs.  from  Pacific  Coast  com- 
mon points  to  Omaha,  Neb.,  is  65  cents,  while  to  Kearney,  the 
shorter  distance  by  lOG  miles,  over  the  same  line  in  the  same  di- 
rection, the  shorter  being  included  in  the  longer  distance,  the 
rate  is  99  cents;  which  the  complainant  alleges  is  in  violation  of 
section  4  of  the  Act.  It  is  also  alleged,  u|>on  information  and 
belief,  that  discriminations  exist  on  '^  other  commodities  or  mer- 
chandise in  like  transit." 

3.  That  the  Union  Pacific  Railway  Company  has  in  force 
and  effect  tariffs  on  coal  from  Colorado  mines  to  Nebraska 
points  (these  points  west  of  Julesburg  inclusive  to  the  west 
State  line  of  Nebraska),  which  are  in  violation  of  section  4  of 
the  Act ;  that  all  interstate  rates  on  coal  from  Colorado  points  to 
Nebraska  points  are  extortionate,  excessive  and  unjust  in  them- 
selves ;  that  said  rates  are  in  conflict  with  section  5  of  the  Act. 
and  are  so  adjusted  as  to  be  burdensome  and  unjust  to  Kearney 
and  other  Nebraska  points;  that  rates  on  Colorado  coal  from 
Trini(la<l  eoinnioii  coal-inininf]^  points  should  not  exceed  $2.00 
per  ton  to  Kearney  and  $2.  r»()  to  Onialia,  and  from  any  and  all 
other  Colorado  niininfr  i)oints  to  Nebraska  points  in  like  propor- 
tion. 

At  a  sul)se(juent  hearinir,  leave  was  prante<l  to  further  amend 
the  petition,  and  eoniplainant  thereupon  added  a  like  charge  as 
to  the  Wvoniinir  eoal  rates. 

4.  That  the  Burlincrtfrn  tS:  Arissonri  Tliver  Kailroad  in  Ne- 
braska dors  unlawfully  fail  or  refuse  to  make  joint  coal  tariff? 
with  the  Denver  vt  T?io  Grande  Kailroad  Conipanv  to  Nebraska 
points,  and  that  the  same  should  1>e  based  on  a  rate  per  ton  per 
mile  not  to  exeeed  .T  mills  per  ton  per  mile  to  Nebraska  points. 
The  complainant's  prayer  is  that,  after  due  hearing  and  invest!- 
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gation,  an  order  be  made  "commandiiig  the  defendants  to  cease 
and  desist  from  any  violations  of  the  Act  to  Regulate  Commerce, 
and  by  such  other  and  further  orders  as  the  Commission  may 
deem  necessary  in  the  premises." 

The  Denver  &  Kio  Grande  Kailroad  Company  answering  ad- 
mits "that  it  has  a  common  arrangement  with  certain  of  the 
above-named  defendants  for  continuous  shipment  of  certain 
goods  between  certain  points  outside  of  the  State  of  Nebraska 
and  the  city  of  Kearney,  Neb.,  but  denies  that  it  has  any  such 
arrangement,  or  any  common  arrangement,  for  shipment  of  any 
of  the  goods  or  merchandise  named  in  the  said  petition  between 
said  points ;  and,  except  as  hereinabove  admitted,  this  defendant 
denies  each  and  every  allegation  in  said  petition. 

The  Union  Pacific  Railway  Company  asks  that  it  be  dis- 
missed on  the  plea  that  the  receivers  appointed  Oct.  13,  1893, 
"are  solely  and  wholly  responsible  for  the  operation  of  the  rail- 
\('ay  heretofore  owned  and  controlled  by  this  defendant,  and  the 
rates  and  charges  in  effect  thereupon," 

S.  H.  H.  Clark,  Oliver  W.  Mink,  E.  Ellery  Anderson,  J.  W. 
Doane,  and  F.  R.  Coudert,  Receivers  of  the  said  defendant,  the 
Union  Pacific  Railway  Company,  answering  as  to  rates  on  sugar 
from  California  points,  deny  the  allegations  that  the  lines  oper- 
ated by  tliese  defendants  are  under  a  common  control,  manage- 
ment or  arrangement  with  any  of  the  other  defendants  herein 
for  the  transportation  of  passengers  or  property  between  any 
points  outside  the  State  of  Nebraska  and  the  city  of  Kearney  in 
said  State,  but  allege  that  the  defendant,  the  Southern  Pacific 
Company,  operates  a  line  of  railway  from  San  Francisco,  Cal., 
to  Ogden,  Utah,  forming  a  connection  with  the  Union  Pacific 
Railway,  at  which  point  this  defendant  receives  from  the  said 
Southern  Pacific  Railway  Company  passengers  and  property 
for  continuous  passage  eastward  over  the  lines  of  the  said  Union 
Pacific  Railway  to  various  points  upon  and  beyond  said  line,  in- 
cluding the  city  of  Kearney.  And  these  defendants  further 
aver  that  the  Denver  &  Rio  Grande  Railroad  operates  various 
lines  terminating  at  Denver.  Co!.,  connecting  thereat  with  the 
line  operated  by  the  defendants,  and  at  which  point  they  receive 
from  the  said  Denver  &  Rio  Grande  Railroad  Company  passen- 
gers and  property  destined  eastward  to  various  points  and  be- 
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yond  the  lines  operated  by  the  defendants^  including  the  said 
city  of  Kearney. 

The  defendants  further  deny  that  the  rates  on  sugar  to  Omaha 
and  Kearney  are  respectively  65  cents  and  99  cents  per  lOU 
lbs.,  but  aver  that  such  rates  are  50  cents  and  84  cents  respective- 
\y,  and  deny  that  "'similar  discriminations"  as  alleged  exist  on 
other  commodities  or  merchandise  in  like  transit;  and  with  re- 
spect to  coal  rates  in  question  from  Colorado  mines  to  Nebraska 
points  these  defendants  deny  that  those  rates  are  in  violation  of 
section  4  of  the  Act,  or  that  they,  or  any  interstate  rates  on  coal 
from  Colorado  points  to  Nebraska  points,  are  extortionate,  ex- 
cessive or  unjust,  or  that  they  are  so  arranged  as  to  be  burden- 
some and  unjust  to  Kearney  and  other  Nebraska  points. 

The  Burlington  k  Missouri  Hivcr  Kailroad  in  Nebraska  an- 
swering admits  that  there  is  an  arrangement  for  continuous  car- 
riage and  deliv(Ty  of  freight  by  one  defendant  to  another  at  ter- 
minal ix>ints;  that  the  rates  from  the  Pacilic  Coast  points  to 
Omaha  and  Keaniov  are  05  cents  and  99  cents  respectively,  as 
alleged,  but  denies  that  such  rates  are  in  violation  of  section  4 
of  the  Act,  and  further  denies  the  allegation  that  similar  dis- 
criminations exist  in  other  commodities  or  merchandise  in  like 
transit.  It  alleges  that  the  proportion  of  this  defendant's  rate 
whieii  is  from  Denver  to  Omaha  is  so  small  a  sum  that  it  cannot 
atTord,  nor  is  it  reasonable  for  it,  to  giv(»  the  same  rate  to  inter- 
niediaK*  jxnnts;  an<l  the  answer  further  avers  that  the  rate  of  99 
cents  to  Kearnev  is  a  low  and  reasonable  one. 

The  Southern  Pacific  C(anpany  admits  that  the  rates  from 
sai<l  Pa<'itic  Coast  common  points  to  Omaha  an<l  Kearney  as  al- 
leged were  those  in  force*  and  t»ffect  when  the  jx 'tit ion  was  filed. 
hut  <lenies  that  such  rates  are  in  violation  ni  the  4th  section.  In 
justili<*ation  of  the  lower  rate  on  suirar  to  Omaha,  the  greater 
<listance  than  to  Kearnev.  the  shorter  <listance,  the  defendants* 
<daini  tliat  they  an*  forced  to  niak(»  such  lower  rate  bv  theeompo- 
titiou  of  carriers  from  the  ('alifornia  <*oast,  and  the  competition 
of  <'arri»'rs  l»v  water  on  the  Paciti**  an<l  Atlantic  0<*(»ans  around 

f 

('ape  Ilnrn,  ami  bv  way  of  tlie  r-thmn<  of  Panama  to  ports  of 
the  rnitftl  States  nii  the  Atlantic  Coa<t,  an<l  thence  bv  rail  to 
Omaha  an«l  •►ther  ^li.-'iouri  Kiver  common  points;  that  the  said 
common  carriers  an*  not  subjt'f't  to  the  provisions  of  the  Act  nor 
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to  the  jurisdiction  of  the  Coinniigsion,  and  that  their  rat«a  to  At- 
lantic Coast  ports  are  so  low  that  shippers  from  the  Pacific 
(-'oast  can  send  their  sugar  by  such  carriers  to  said  Atlantic 
Coast  ports,  and  from  thence  by  rail  to  Omaha  and  other  Mis- 
souri Kiver  points  at  a  very  low  rate,  wiiich  the  defendants  must 
meet  or  lose  all  such  traffic.  Tliese  circumstances  and  condi- 
tions tlic  dcfeudants  claim  do  not  surround  the  transportation 
to  intermediate  points  between  Pacific  Coast  common  points  and 
Omaha  and  other  Missouri  Hiver  common  points. 

Wherefore  the  defendants  pray  that  the  complaint  be  dis- 
missed. 

Facts. 

Kearney,  Xeb.,  a  town  of  about  8,000  inhabitants,  is  located 
on  the  main  line  of  the  Union  Pacific  Railway,  about  196  miles 
west  of  Omaha,  and  on  a  line  of  the  Burlington  &  Missouri  River 
Railroad  in  Nebraska,  which  connects  with  that  company's 
rlirough  line  at  or  near  Kenesaw,  Neb.,  a  point  about  24.3  miles 
Southeast  of  Kearney. 

Omalia,  Neb,,  located  on  the  west  side  of  the  Missouri  River, 
is  one  of  the  soKsalled  Missouri  Eiver  distributing  points.  And 
as  has  been  said  in  a  former  ease  (Commercial  Club  v.  Chicago, 
B.  I.  £  P.  R.  Co.  6  I.  C.  C.  Rep.  647),  it  "is  on  one  of  the  natu- 
ral routes  and  main  trunk  lines  for  the  carriage  of  transconti- 
nental tralBc  between  the  west  and  the  east."  Through  its  sev- 
eral connections  from  the  south  it  also  comes  in  touch  with  New 
Orleans  and  other  southern  ports.  Lines  on  the  north  connect,- 
ing  with  the  Northern  Pacific  and  Canadian  Pacific  roads  form 
routes  by  which  traffic  from  the  Pacific  Coast  may  also  reach 
Omaha. 

In  charging  a  higher  rate  on  sugar  or  other  commodities  from 
California  points  to  Kearney,  the  shorter  distance,  than  it 
charges  to  Omaha,  the  longer  distance,  the  defendants,  the  B.  & 
if.  R.  R.  R,  in  Nebraska,  is  not  violating  the  4th  section  of  the 
Act,  for  the  reason  that  the  shorter  distance  to  Kearney  is  not  in- 
cluded within  the  longer  distance  to  Omaha.  The  carriage  of 
such  freight  consigned  to  the  places  named  is  over  the  same  line 
in  the  same  direction  only  so  far  as  Kenesaw.  Nebraska,  at 
which  point  that  for  Kearney    diverges  and  is  carried   thenee 


486  INTEKSTATK    COMMEBCE    BEPOBT8. 

over  another  of  defendant's  lines,  while  that  for  Omaha  contin- 
ues along  the  same  line.  This  being  the  case,  the  necessity  for 
further  consideration  of  the  allegation  of  a  violation  of  section 
4  on  the  part  of  this  defendant  in  connection  with  its  charges 
from  California  points  to  Kearney  and  Omaha  is  eliminated. 

The  Union  Pacific  Railway  Company  with  its  western  connec- 
tion, the  Southern  Pacific  Company,  tlien,  are  the  only  defend- 
ant carriers  open  to  a  charge  of  possible  violation  of  the  provi- 
sion of  section  4  in  respect  to  their  charges  on  this  particular 
traffic. 

The  following  table  shows  the  rates  in  cents  per  100  lbs.  on 
sugar  from  San  Francisco  and  other  ^'Pacific  Coast  common 
points"  in  California,  to  Kearney  and  Omaha,  at  the  time  the 
complaint  was  filed,  and  the  subsequent  changes  in  those  rates 
to  date : 

From  Kates  in  cents  per  100  pounds. 

San  Francisco,  Ca].  Kearney,  Neb.                 Omaha,  Neb. 

Kates  in  efTcct  at  time  of  complaint. .  01)                                      05 

Kates  in  effect  August  24,  1804 84                                      50 

Present  rates 77                                     50 

So  far  as  the  testimonv  sliows,  the  rates  to  Omaha  and  Kear- 
ney  from  (.'alifnriiia  common  points  are  the  same  on  commodi- 
ties other  than  sufrar,  and  in  that  cas^o  the  rate  to  Kearney  ap- 
pears to  1h»  made  by  adding  the  thnnigh  rate  to  Lincoln  and  the 
local  rate  back. 

The  j)resent  rate  of  50  cents  per  100  lbs.  on  sugar  from  Cali- 
fornia j)oiTits  to  Omalia  is  said  to  Ik?  slightly  in  excess  of  the  ac- 
tual cost  of  transportation,  but  it  contributes  little  or  nothing 
toward  a  rotuni  npon  the  money  invested.     The  average  cost  of 

( arrvinir  one  ton  on<*  mile  over  the  I^nion  Pacific  Tvailwav  Com- 

•      •  • 

l)any  in  the  y(»ar  1S93  was  r).f>8  mills.  The  rate  per  ton  per 
mile  on  suirar,  ba?e(l  upon  the  present  rate  of  50  cents  per  100 
lbs.,  San  Francisco  to  Omaha,  is  5..*]r»  mills.  The  rate  per 
ton  per  mile  nn<ler  the  ]>res<-nt  rate  of  77  cents  per  100  Ibe. 
San  FraiK'isco  to  Kearnev  is  1>.2  mills,  and  that  from  Xow  Or- 
leans  t«)  Omaha,  hn^nl  on  the  present  rate  of  30  cents,  is  5.55 
mills. 

Tlie  last  tariff  filed  with  the  rommission  bv  the  Canadian 
Pacific  Tiailway  applyin^r  from  San  Francisco,  Cal.,  to  points  on 
and  east  of  the  Missouri  l?iver.  is  W.  D.  Xo.  441,  T.  C.  C.  Xo. 
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1),  63,  effective  January  10th,  1898.  Tiiia  tariff  is  Transcon- 
tinental Freight  Bureau  Tariff  No.  3-A,  with  supplemental  title 
page  attached  showing  the  application  of  the  rates,  and  pro- 
viding that  the  rates  via  the  Canadian  Pacific  Railway  will  be 
certain  specified  differentials  leas  than  the  rates  aa  published 
therein  by  the  Transcontinental  Freight  Bureau.  We  are  ad- 
vised by  Mr-  W.  K.  Maclnnes,  General  Freight  Agent,  Cana- 
dian Pacific  Railway,  that  this  tariff  is  atill  in  effect. 

In  reply  to  a  message  from  this  office,  dated  July  7tli,  1899, 
as  to  rates  on  sugar  from  San  Francisco  to  St.  Paul,  Minn,, 
Omaha  and  intermediate  points,  via,  Canadian  Pacific  Railway; 
Mr.  Maclnnes  stated  as  follows: 

"We  have  no  tariff  on  sugar  from  San  Francisco  to  points 
named,  and  we  are  not  at  present  engaged  in  movement  of  this 
commodity." 

The  Omaha  merchant  18  not  confined  to  Pacific  Coast  re- 
fineries, but  has  other  sources  from  which  to  draw  his  supply  of 
sugar;  namely.  New  York,  Philadelphia  and  New  Orleans. 
Indeed,  it  appears  that  San  Francisco  at  times  is  not  in  the  mar- 
ket, and  we  conclude  that  the  same  is  true  of  New  Orleans ;  but 
New  York,  it  appears,  and  by  that  probably  is  also  meant  Phil- 
adelphia, is  always  in  the  market.  The  merchant  haa  quota- 
tions from  all  the  principal  markets  from  day  to  day,  and  pur- 
chases naturally  in  the  lowest.  The  quotations  state  the  price  of 
the  sugar  and  the  cost  of  transportation.  The  refiner  pays  the 
latter  cost,  and  the  purchaser  refunds  that  amount  to  the  refiner 
along  with  the  cost  of  the  sugar,  but  the  two  items  are  separate 
and  distinct.  For  that  reason  we  need  not  concern  ourselves 
with  the  price  of  the  sugar  alone,  even  though  it  fluctuates  to  the 
degree  that  the  merchant  may  buy  in  New  York  or  San  Fran- 
cisco, instead  of  in  New  Orleans,  notwithstanding  the  fact  that 
the  rate  from  the  latter  place  is  less  than  the  rate  from  either  of 
the  two  other  places  named.  The  cost  of  the  freight  is  known ;  the 
refiners,  then,  in  quoting  a  price  on  their  sugars  at  Omaha  or  at 
any  other  point,  must  make  that  price  sufficiently  low  that  when 
taken  together  with  the  cost  of  freight  it  will  be  the  lowest  price 
in  that  market,  else  they  cannot  reasonably  expect  to  dispose  of 
their  commodity  at  that  point.  It  may  be  as  stated  by  one  wit- 
ness, an  Omaha  merchant,  that  New  York  fixes  the  price  above 
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San  Francisco,  but  the  New  Vork  price  is  the  one  that  regulates 
the  price  of  sugar  on  the  Missouri  Hirer ;  but  this  and  the  quee- 
tioQB  of  possible  combiDations  of  the  sugar  intereeta  regulating 
the  eelling  price  of  sugar  and  other  questions  atfecling  simply  the 
price  of  sugar  at  the  retineries,  independent  of  the  freight  rates 
thereon,  are  not  questions  which  we  feel  called  upon  to  adjudge. 
There  must  be  a  minimum  price,  to  go  below  which  means  actual 
loss  to  the  refiner.  If  the  rates  of  tmnn|H)rtation  li_v  all  ways 
are  so  high  that  the  (.'alifomia  refiners,  to  meet  the  competition 
at  Omaha  from  the  eastern  and  southern  refineries,  are  com- 
pelled to  go  helow  that  minimum  selling  price,  then  they  must 
soon  cease  to  be  factors  in  the  competition  of  that  particular 
commodity  at  that  particular  point.  It  is  not  shown  that  the 
rates  were  tlie  same  via  all  routes  at  the  time  this  complaint  was 
filed.  The  contrary  is  claimed  by  the  defendants,  who  base 
their  justiEcation  of  the  lower  charge  for  the  longer  haul  upon 
the  claim  that  they  were  compelled  to  meet  the  rates  of  other 
competitors,  by  water  and  rail,  or  abandon  the  carriage  of  tht 
sugar  trafiic. 

Sugar  refineries  are  located  in  San  Francisco,  Jfcw  Orleans, 
Philadelphia  and  New  York  Hiid  mention  is  made  of  others  in 
the  west  end  sonrh.  The  sugar  retineil  at  San  Francisco,  as  a 
rule,  is  that  from  tiie  Hawaiian  or  Philippine  Islands,  Hong 
Kong  and  other  angar-prodncing  countriea  of  the  Pacific:  that 
refined  at  New  Orleans  is  mostly  from  Cuba  and  our  southern 
States,  and  that  at  Philadelphia  and  New  York  from  many  of 
the  producing  points  of  the  world. 

There  is  some  testimony  tending  to  show  that  at  times  sogar 
also  moves  from  the  Sandwicli  Islands  direct  by  ««  to  New 
Tork  and  Philadelphia,  is  refined  there  and  distributed  west- 
ward, instead  of  going  to  San  Frsncisco  and  being  refined  there 
and  distributed  eastward. 

defined  sugar  from  Asiatic  points  might  also  reaeb  Canadian 
Pacific  termini,  and  be  thence  carried  by  rail  to  Missouri  River 
points.  This  wonld  hring  it  in  oompetition  with  the  sugar  re- 
fined at  the  San  Francisco  refineries. 
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We  find  that  the  following  are  some  of  the  routes  hj  which  it 
is  possible  for  refined  sugar  to  reach  Omaha  from  California  re- 
fineries; namely:  The  Jlsorthern  Pacific  and  Great  Northern 
by  their  rail  and  water  connections;  the  Atchison,  Topeka  & 
Santa  Fe  Kailway ;  via  water  and  the  Canadian  Pacific  and  its 
rail  connections  to  St.  Paul,  Minn.,  and  the  Missouri  River 
points.  In  addition  to  the  routCB  just  named,  there  are  those  by 
ftater  around  Cape  Horn  or  via  Panama  to  New  York,  Philadel- 
phia and  New  Orleans,  thence  by  rail,  rail  and  water,  or  by 
canal,  lake  and  rail  to  Omaha.  All  things  being  equal,  the 
shipper  or  refiner  seeks  the  shortest,  quickest  route,  which  in  this 
case  is  that  formed  by  the  Southern  Pacific  and  Union  Pacific  to 
Omaha.  If,  however,  conditions  are  not  equal,  and  the  rate  by 
this  route  is  higher  than  by  some  others,  he  then  seeks  the  cheap- 
est route. 

In  the  year  1886  there  were  three  lines  of  sailing  vessels  run- 
ning from  New  York  to  San  Francisco ;  the  number  was  subse- 
qnently  increased  by  two  according  to  one  witness  and  three  ac- 
cording to  another,  making  five  or  six  lines  in  all.  Besides  these 
American  lines  there  are  English  ships  engaged  generally  in  car- 
rying grain  to  Europe,  which,  in  a  measure,  govern  the  rate  to 
New  York,  as  they  take  a  less  rate  than  the  American  ships. 

It  is  estimated  by  one  witness  that  there  are  approximately 
150,000  tons  of  sugar  on  the  markets  in  California  annually, 
and  that  of  this  about  100,000  tons  finds  a  market  on  the  Pacific 
Coast  proper ;  10,000  to  15,000  tons  in  the  territory  between  the 
Pacific  Coast  proper  and  the  Eoeky  Mountains;  and  3S,000  to 
10,000  tons  in  the  distributive  territory  of  the  Missouri  River. 
[t  was  estimated  by  another  witness  that  the  total  amount  of 
sugar  received  at  the  Missouri  River  from  all  points  in  the  year 
1894  was  in  the  neighborhood  of  85,000  tons,  of  which  about 
i4,000  tons  came  to  Omaha.  Of  the  amount  laid  down  at  the 
ilux  last  named  it  was  estimated  that  about  65  per  cent  came 
'rom  California,  17  per  cent  from  New  Orleans  and  Texas,  5 
)er  cent  from  Nebraska,  and  13  per  cent  from  the  Atlantic  Sea- 
ward,— New  York  and  Philadelphia. 

Other  statements  were  made  showing  the  amounts  of  sugar  re- 
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ceived  at  Atchison^  Leavenworth^  Kansas  City  and  St  Joeephi 
Mo.  during  the  same  year^  1894^  as  follows: 

Oars. 

Kanaafl  City  from  the  west 1211 

"       "        "    east 210 

«        "       "        "    New  Orleans S24 

"    Sugar  Land,Texa8 80 

Total 1825 

Atchison,  Kansas,  from  the  west 842 

"             ««          "       "    east 89 

"    New  Orleans 118 

"     Sugar  Land,  Texas 14 

Total 648 

Leavenworth,  Kansas,  from  the  west 182 

"     east 4 

"    New  Orleans 64 

"    Sugar  Land,  Texas 42 

ToUl 282 

St.  Joseph,  Missouri. 

One  thousand  carloads  of  sugar  of  all  grades. 

From  Pacific  Coast  about  65  per  cent 660 

"      New  Orleans     "     35    "     **     860 

"      Atlantic  Seaboard  10    "     "     100 

Total 1000 

Totiil  Kansas  City,  Mo 1826 

*'    Atchison,  Kansas 648 

"     Leavenworth,  Kansas 282 

St.  Joseph,  Mo 1000 


<( 


Total 8600 

Tlio  li^urc8  above  quoted  show  that  the  major  portion  of  the 
su^^ar  rooeivod  at  the  points  named  came  from  California.  The 
Assistant  General  Freight  Agent,  Missouri  Pacific  Railway 
Company,  sj)eaking  for  St.  Louis,  probably,  stated  that  "the 
large  volume  of  sugar  that  comes  to  the  ^Lissouri  River  comes 
from  the  south.  The  next  in  proportion  is  from  the  Atlantic 
Seaboanl.  California  does  not  supply  this  market  as  largely 
as  in  former  years.  The  rates  on  sugar  from  southern  markets 
are  such  that  larger  quantities  are  forwarded  from  that  point  of 
supply  than  from  eastern  points.  There  are  also  refineries  lo- 
cated in  the  Louisiana  district,  which  are  not  controlled  by  the 
so-called  Trust,  and  the  prices  offered  by  the  outaide  refineries 
has  a  tendency  to  make  sugar  move  from  that  point." 

The  testimony  tends  to  show  that  the  sugar  reaching  the  lOs- 
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souri  Kiver  points  from  New  Orleans  is  Louisiana  or  Cuban 
sugar,  and  it  is  not  shown  that  any  part  of  it  is  California  sugar 
coming  to  that  point  by  water  via  the  Horn,  and  from  thence  by 
river  or  rail  to  the  Missouri  Kiver  points. 

The  carrying  trade  by  sailing  vessel  from  New  York  west- 
bound— that  is,  to  San  Francisco— is  much  heavier  than  from 
San  Francisco  eastbound.  The  ships  must  return  to  the  At!an* 
tic>Coast,  and  can  better  afford  to  take  cargoes  at  rates  that  leave 
but  a  small  margin  of  profit  than  to  return  in  ballast.  At  al- 
most all  times  ships  are  lying  in  the  port  of  San  Francisco  while 
the  agents  of  the  different  lines  are  competing,  one  with  another, 
for  cargoes  for  their  return  trips,  seeking  charters  to  New  York 
in  preference  to  carrying  wheat  or  other  cargoes  to  European 
ports  at  current  rates.  One  serious  objection — a  very  material 
one — against  their  entering  into  competition  with  the  foreign 
ships  in  the  transportation  of  grain  to  Europe  is  that,  in  addition 
to  the  low  rates  which  it  appears  they  would  he  compelled  to  ac- 
cept, they  would  have  the  long  return  trip  to  New  York  in  bal- 
last, as  they  receive  no  freight  from  Europe,  and  the  time  thus 
lost,  it  is  estimated,  would  mean  a  loss  of  several  thousand  dol- 
lars to  the  owners  of  the  vessels.  The  vessels  at  San  Franc iscO; 
then,  must  either  return  in  ballast,  or  accept  the  lowest  rate 
above  actual  loss,  because  of  the  competition,  which  tends  to 
lower  the  rates  to  a  degree  that  vessels  have  been  known  to  return 
to  the  Atlantic  Seaboard  in  ballast  for  their  return  cargoes, 
rather  than  accept  the  low  rate  forced  upon  them  by  this  compe- 
tition. The  advantages  of  securing  full  cargoes  of  sugar  for 
transportation  to  the  Atlantic  Seaboard  are  such  that  the  owners, 
it  is  presimied,  accept  even  lower  rates  upon  this  than  upon  other 
commodities.  It  insures  despatch,  speedy  loading  at  San  Fran- 
cisco and  unloading  at  the  point  of  destination ;  and  another  and 
special  inducement  is  that  the  ships  are  able  to  carry  their  full 
capacity  in  full  dead  weight.  There  appears  to  be  nothing  im- 
practicable in  the  shipment  of  sugar  by  water.  The  relative 
amoimt  of  that  bo  shipped  likely  in  any  way  to  be  affected  by 
that  means  of  transportation  was  stated  by  a  \vitness  to  be  10  per 
cent  of  the  whole,  and  that  amount,  this  witness  stated,  was  made 
«p  of  "soft  yellow  sugar  which  would  deteriorate  somewhat  in 
color  by  the  length  of  the  voyage ;  not  intrinsically,  but  in  color." 


W2  isrEa&TAiE,  coumekcu  ukpoui-s. 

if  we  Deeded  further  evidence  upon  the  practicahilit^  of  carry- 
ing this  commodity  hy  sea,  we  would  lind  it  in  the  fact  that  it 
had  been  so  carried  in  large  amounts  from  time  to  time ;  that  as 
the  conditions  affecting  the  sugar  market  change  we  tind  that  to- 
lined  sugars  carried  to  San  Francisco  are  brought  in  large  quan- 
tities from  Kong  Kong,  and  somelimee  in  lesser  <]uautities  from 
Gerniany;  that  large  quantities  have  gone  from  tJie  United 
States  to  Eui'ope,  aud  on  tlie  other  hand,  when  those  conditions 
liave  changed,  sugar  in  considerable  quantities  has  come  from 
European  points  to  the  Atlantic  Seaboard  in  addition  to  that  re- 
ceived on  the  Pacific,  We  also  tind  that  at  various  times  con- 
tiiderable  sugar  has  moved  from  the  Atlantic  Seaboard  to  the 
Pacific  Coast,  and  from  the  Pacific  Coast  eastbound.  Thid, 
then,  disposes  of  any  doubt  as  to  the  actual  movements  of  sugar 
hy  the  means  of  sailing  vessels  around  the  Horn.  The  presence 
of  an  increasing  number  of  sailing  vessels  at  tlie  port  of  San 
Francisco,  and  the  competition  between  the  ow-ncrs  and  agents 
of  those  abipB,  taken  in  connection  with  iacts  already  stated,  jus- 
tify us  in  stating  as  an  assured  fact  thai  those  conditions  have  a 
lomlency  to  lower  thi'  water  rates. 

The  amount  of  eastboimd  tonnage  by  sea  is  from  one  thir<l 
lo  one  half  less  than  weslbound.  The  character  of  that  freight 
is  varied;  it  consists  of  sugar,  wool,  canned  goods,  rotl  wood, 
l>orax,  barley,  wine,  oil, — and  in  fact  the  evidfmoe  tends  to  »how 
that  anything  not  perishable  is  carried  to  a  gr«ater  or  loss  degree 
liy  sea.  The  we«tbound  tonnage  from  New  York  and  Philadel- 
phia ports  was  estimated  to  be  over  100.000  Ions.  It  was  made 
up  of  nearly  all  classes  of  goods  not  perishable,  heavy  iron  ma- 
terials, dry  goodii,  oil,  glucose,  in  some  cases  sugar  and  confec- 
tionery. 

The  ships'  manifest  in  1S94  (howed  that  940,500  packagM 
of  general  assorted  merrhandise  of  all  deecriptionti.  and  also 
00,000  packages  of  "general  merchandise,"  were  hronght  by 
water  carriers  from  the  Atlantic  Seaboard  tn  the  Pacific  Cotnt 
in  that  yeiir;  there  also  came  to  San  Franci-ico  by  ship*  2,7'*0,- 
onO  pnekages  of  various  kinds  of  manufactured  goods  from  for- 
eign ports,  of  which  about  900.000  were  "general  merchandiae." 
A  paekege  is  described  by  n  witness  a*  anything  that  "can  be 
handled  as  a  unit." 
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The  eastboimd  water  rates  varj,  of  course,  with  the  number  of 
ghips  in  port  anil  the  demand  for  transportation.  The  evidence 
ahows  that  in  the  year  1887,  when  there  were  only  three  Lines  be- 
tween New  York  and  San  Francis«;o,  several  ahipa  were  char- 
tered to  carry  sugar  to  New  York  at  as  low  a  rate  as  $3.75  per 
ton,  or  18.75  cents  per  100  Iba.  In  the  spring  of  1S95,  when. 
according  to  several  witnesses  there  were  live,  and  to  another 
six,  lines  of  sailing  vessels  between  San  Francisco  and  New 
York,  the  shippers  believing  that  the  late  of  65  cents  per  100 
lbs.  to  Missouri  Kiver  was  too  burdensome  on  the  traffic,  seri- 
oualy  considered  shipping  by  sea,  and  were  offered  vessels  for 
lull  cargoes  at  $2.00  per  ton,  or  10  cents  per  100  lbs. 

From  the  testimony  it  appears  that,  when  the  sugar  rate  of  6.> 
cents  was  in  force  to  Missouri  River,  the  defendants,  with  other 
American  trauscontinental  lines,  were  about  to  increase  that 
rate,  when  the  sugar  interests  immediately  took  steps  to  perfect 
arrangements  to  ship  their  sugar  over  the  Canadian  Pacific  or 
i-ia  the  Horn.  The  witness  testifying  upon  Ihis  point  said  that, 
"upon  our  showing  to  the  American  lines  that  they  would  lose 
the  sugar-carrying  business,  and  that  we  were  independent  of 
them,  we  forced  them  to  terms  and  the  65-cent  rate  was  left  in 
operation.  Had  they  not  rescinded  the  proposed  advance  they 
would  have  lost  the  entire  sugar-shipping  business."  In  this 
connection,  also,  an  agent  for  a  nmnber  of  Honolulu  planters 
states  that  at  times  it  had  been  necessary  to  find  markets  for  the 
sugar  outside  of  San  Francisco,  and  at  one  time  "the  railroad 
was  obliged  to  make  us  a  50-c«nt  rate  to  Missouri  River  points 
in  order  to  secure  the  carrying  of  sugar  as  against  competition 
by  Cape  Horn."  Another  witness  stated  that  he  knew  "of  ves- 
sels being  chartered  for  full  cargoes  of  general  cargo  at  $2.50 
per  ton,"  and  that  "the  ships  would  have  been  glad  to  have  se- 
cured this  price  on  sugar  for  straight  cargoes."  The  rate  from 
San  Francisco  to  New  Orleans  by  sea  might  possibly  be  some- 
what higher  because  of  the  fact  that,  after  unloading  there,  the 
ships  would  then  be  compelled  to  go  to  the  Atlantic  Seaboard 
in  ballast.  But  the  difference,  if  any,  in  the  rates,  would  prob- 
ably be  slight.  In  addition  to  the  water  rate  there  is  to  be  added 
the  cost  of  insurance  and  interest  on  money  invested-  The 
usual  custom  is  to  insure  against  total  loss  and  general  average, 
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instead  of  agaipst  partial  loss^  the  rate  on  the  former  being  lower. 
The  rate  of  interest  on  the  money  invested  for  the  time  in  transit 
is  calculated  at  from  about  6  to  8  per  cent  per  annum.  The 
time  consumed  probably  averages  four  months.  On  a  basis  of 
four  months'  time  consumed  in  transit,  and  upon  a  valuation  of 
$5  per  100  lbs.  for  refined  sugar,  and  the  interest  calculated  at 
the  rate  of  from  G  to  8  per  cent  per  annum,  and  insurance  at  1^ 
per  cent,  the  cost  above  that  of  the  actual  transportation  charge 
is  found  to  be  17.5  cents  to  20  cents  per  100  lbs.  One  witness 
estimates  this  cost  as  15  cents.  The  lowest  freight  rate  shown 
to  have  been  accepted  by  sailing  vessels — namely,  $2.00  per  ton. 
or  10  cents  per  100  lbs. — added  to  the  other  items  of  expense 
just  mentioned  would  make  the  cost  of  laying  the  sugar  down 
at  the  Atlantic  Seaboard  from  25  cents  to  30  cents  per  100  lbs. 
The  expense  to  New  Orleans  possibly  would  be  slightly  in  ad- 
vance of  this,  owing  to  the  fact  that  it  is  not  a  point  of  origin 
for  the  bulk  of  traffic  carried  to  the  Pacific  Coast  via  the  Horn, 
and  ships  would  have  to  sail  from  there  to  the  Atlantic  Seaboard 
rn  ballast.  That  this  makes  the  rate  from  San  Francisco  to 
N^ow  Orleans  any  higher  is  not  shown,  but  it  would  appear  that 
the  induceiiieiit  to  carry  to  that  point  would  not  1)0  as  great  as  to 
the  Atlantic  S<»alM»anl. 

Wo  have,  so  far  as  the  tt^atinionv  enables  us,  shown  the  ap- 
j)roxinuite  cost  of  carrying  sup:ar  by  sailing  vossol  from  San 
Francisco  to  Xew  York.  The  added  cost  of  laying  the  sugar 
down  at  Omaha  will  appear  from  the  following  tables  showing 
the  rates  fn^ni  Xew  York  to  Omaha  bv  various  combinations  of 

« 

all  rail,  lake  and  rail,  and  canal,  lake  and  rail  routes. 

l{ates  nil  siii»ar  frnm  Xew  York,  X^.  Y.,  to  Omaha,  Nob.,  bo- 
tweeii  nrccmlwr,  1S1M)  and  present  date  vln  Star  Union  line. 
.All-rail.) 

Kroin  Xi'w  York.  X.  V.  From  Now  York.  N.  V. 
Via  ('lii<'aL'«».  111.  Vin  St.  T^uin.  Mo. 

IVc.  HMO.  P,.r.  ISOO. 

To  Clii.ML'o 24  To  St.  IjOMin 2ft 

IWnii.l 21  novond 16 

—  4.-.  —     44 
.I:inu:ir\-  1.  1  **•>!.  Jnnnnrv  1.  1891. 

To'  (']ii,':»L'o 24  To*  St.  T»uis 28 

Hovtuiil 2r>  nrvontl 20 

—  40  —     48 
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Much  IS,  1692. 

To  Chickgo 20 

Beyond 25 

—  45 
June  6,  1892. 

To  Chicago ,23 

Beyond 25 

—  48 
December  18,  1692. 

To  Chicago 24 

Beyond 25 

—  49 
May  10,  1894. 

To  Chicago 24 

Beyond 1214 

—  38  V, 
June  1,  1894. 

To  Chicago 24 

Beyond 25 

—  40 
July  1,  1694. 

To  Chicago 24 

Beyond 27 

—  51 
April  1,  1696. 

To  Chicago 25 

Beyond 27 


Mureh  111,  18S2. 

ToSt.  Louii 24 

Beyond 30 

—  44 
JUDC  6,  1892. 

To  St.  Louia 27 

Beyond 20 

Deoember  18,  1892. 

To  St  Louie 28 

Beyond 20 

—  48 
May  10,  1894. 

To  St.  Louia 28 

Beyond 71/, 

—  35% 
June  I,  1894. 

To  St.  Louis 28 

Beyond 20 

—  48 
July  1,  1894. 

To  St.  Louis 28 

Beyond 22 

—  50 
April  1,  1895. 

To  Bt.  Louis 29 

Beyond 22 

—  61 


Rates  on  sugar  from  Philadelphia,  Pa.,  to  Omaha,  Neb., 
between  December  1890  and  present  date.  Via  Star  Union 
Line.     (All-raiL) 


Prom  Philadelphia,  Pa. 
Via  Chicago,  III. 

December.  1890. 

To  Chicago 22 

Beyond 21 

January  1,  1691. 

To  Chicago 22 

Beyond 25 

&tarch  16,  1692. 

To  Chicago 18 

Beyond 25 

June  6,  1892. 

To  Chicago 21 

Beyond 25 


May  10.  1894. 

To  Chicago 22 

Beyond 12i/, 


Fr 


n  Philadelphia,  Pa. 
Via  St.  LouiB,  Mo. 
December,  1890. 

To  St.  Louia 26 

Beyond 16 

January  1.  1891. 

To  St.  Louis 28 

Beyond  ...   20 

.March  10.  1892. 

To  S(.  Louis 22 

Beyond 20 


December  18.  1892. 

To  St.  Louii 26 

Beyond go 

—    * 

Hay  10,  1894. 

To  St.  LouiB 26 

Beyond yy^ 
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June  1,  1894. 

To  Chicago 22 

Beyond 25 


—    47 


July  1,  1894. 

To  Chicago 22 

Beyond 27 


—    49 


April  1«  1895,  to  present  date. 

To  Chicago 23 

Beyond 27 


—    60 


June  1,  1894. 

To  St.  Louis 26 

Beyond 20 

—  46 
July  1,  1894. 

To  St.  Louis 26 

Beyond 22 

—  48 
April  1,  1895,  to  present  date. 

To  St.  Louis 27 

Beyond 22 

—  40 


Rates  on  sugar  from  Xew  York  and  Philadelphia  to  Omaha. 
Xeb.,  between  season  of  1891  and  present  date.  Via  Chicago, 
111.,  Lake  and  Rail  (Anchor  Line.) 


From  Xew  York,  N.  Y. 

1891.  April  13. 

To  Chicago 19 

JU'yond 25 


—     44 


1892,  April  19. 

To  Chicago 19 

Jloyond 25 


—     44 


1893.  April  19. 

To  Chicago 19 

Beyond 25 


—     44 


1894,  April  19, 

To  Chicago 19 

Itcvond 25 


—     44 


1894,  Mav  10. 

To  Chicago 10 

Bcvond 12  V, 


/a 


1S94.  .Iiin<«  1. 

Tn  Chicago 19 

Itcvnml 25 


-     311/, 


—  44 

ISiM.  .Inly  1. 

To  Cliicago 19 

Itcvond 27 

—  40 
189.5.  April  22.  to  present  date. 

T..  Chicago 20 

IWoiul 27 

—  47 


From  Philadelphia,  Pa. 

1891.  April  13. 

To  Chicago 17 

Beyond 25 


—    42 


1892,  April  19. 

To  Chicago 17 

Bovond 25 


—    42 


1893.  April  19. 

To  Chicago 17 

Bcvond 25 


—  42 

1894.  April  19. 

To  Chicago 17 

Bcvond 25 

—  42 
1S94.  Mav  10. 

To  Chicago 17 

Bcvond 12% 

—  29V4 

1S94.  .Tunc  1. 

To  Chicago 17 

B<>vond 25 

—  42 
1804.  Jiilv  1, 

To  Chicago 17 

Bcvond 27 

—  44 
IHO.').  April  <o  prenent  date. 

Tn  Chicago 18 

Bcvoml 27 

—  45 


Riitr<  nil  siii^ar  from  Xew  York,  X.  Y.  to  Omaha,  Neb.,  via 
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Canal,  Lake  and  Kail  {Via  Chicago,  111.)  so  far  as  shown  hy  the 
tarifl's  on  file  with  the  Commission. 
(_Seasoiia  from  1891  to  present  date.) 

April,  1891.  June  1,  1894. 

To  CMcago 16 

Beyond 25 

—     41 
July  1,  181)4. 

To  Chicago 16 

Bejond 27 


April,  1892. 

To  Chicago  . 
Ileyond  .  .  .  . 


April.  1893. 

To  Chicago 1« 

Beyond 25 

April,  1S94. 

To  Chicago 10 

Beyond 25 


April,  1895. 

To  Chicago 18 

Beyond 27 

Aug.  1,  1895, 

To  Chicago 14 

Beyond 27 


May  10,  1S04.  AprU,  1896. 

To  Chicago 16  To  Chicago 18 

Beyond 12y,  Beyond 27 

—     28y.  —     43 

and  aeasouB  of  1897,  1898,  imd  1899. 

The  above  rates  are  made  on  combination— uta  Canal  and 
Lake  to  Chicago — plus  rail  rates  from  Chicago  to  Omaha. 

The  present  rate  on  sugar  from  New  Orleans  to  Omaha  is  30 
cents.  The  rate  fluctuates  somewhat,  as  the  following  will 
show:  On  February  15,  1898,  the  rate  was  24  cents;  Febru- 
ary 25,  30  cents;  July  11  to  25,  25  cents,  and  subsequently 
changed  back  to  30  cents,  which  appears  to  be  the  more  stable 
rate.  The  latter  rate,  it  is  claimed,  was  established  to  meet  a 
rate  of  10  cents  by  water,  New  Orleans  to  St.  Louis,  and  20  cents 
beyond.  It  was  subsequently  changed,  the  rate  to  Kansas  City 
remaining  30  cents  while  that  to  Omaha  was  advanced  to  33 
cents.  The  controlling  factor,  it  is  stated,  that  now  governs  the 
27-ccnt  rate.  New  Orleans  to  Kansas  City,  is  that  that  rate  can 
be  made  by  boat.  Sugar  has  moved  by  water  in  thousand -barrel 
lota  from  New  Orleans  to  Kansas  City  at  a  rate  of  20  cents. 

During  the  season  of  navigation  the  combination  canal,  lake 
and  rail  and  lake  and  rail  routes  offer  shippers  lower  rates  than 
the  all-rail  routes  from  the  Atlantic  Seaboard  to  the  Missouri 
Hiver,  and  have  a  tendency  to  keep  the  latter  rates  down,  and 
they  are  also  more  or  less  affected  bv  the  combination  water  and 
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rail  routes  via  Savannah^  and  the  more  southerly  rail  lines  to 
the  Missouri  Kiver. 

It  is  not  deemed  necessary  to  touch  upon  the  testimony  re- 
lating to  the  alleged  excessive  coal  rates.  It  was  insufficient  to 
warrant  any  conclusion  as  to  the  alleged  unreasonableness  of 
such  rates. 

Conclusions. 

The  facts  show  that  the  defendants,  the  Union  Pacific  and 
Southern  Pacific  companies,  in  the  carriage  of  sugar  over  their 
connecting  lines  from  the  Pacilic  Coast  to  Omaha,  meet  com- 
petitive conditions  at  Omaha  which  do  not  exist  at  Kearney. 

The  Canadian  Pacilic  with  its  connections  to  Omaha,  it  is 
claimed,  is  one  of  the  competitors  for  the  sugar  traffic  to  that 
point.  In  the  face  of  the  statement  heretofore  given  that  the 
Canadian  Pacilic  road  has  no  rate  on  sugar  in  effect  to  Omaha. 
and  carries  none  of  that  commodity  from  San  Francisco  con* 
signed  to  Omaha,  w(^  are  not  inclined- to  place  much  value  upon 
that  i)lea  of  the  defendants  in  justitication  of  a  lower  rate  to 
Omaha. 

If  the  eomjx'tition  for  the  carriage  of  sugar  from  the  Pacific 
(\)a.st  tonninal  ])oints  to  Omaha  wen*  confined  to  the  American 
lines  of  railway  o|)(»ratin^  lK'tw<H'n  those  points,  these  defendants 
would  enjoy  the  advantage  usually  held  by  the  shortest  and  most 
direct  route,  hut  the  facts  show  that  water  comi>etition  via  the 
Horn  may  have  a  t<n<len('V  to  affect  those  rates. 

One  witness,  an  a«rent  for  several  Honolulu  planters,  stated 
that  at  times  it  had  Iwen  n<ressary  to  find  markets  for  sugar  out- 
side of  San  Kran(M*seo,  an<l  that  at  one*  time  "the  railroad  was 
ohliirrd  to  make  us  a  r>0-cent  rate  to  Missouri  lliver  points  in 
t>rder  to  secure  the  earrvinrr  <»f  suirar  as  airainst  competition  by 
(\\])r  Horn."  This  witness  did  not  state  hv  what  combination 
t»f  oci-an  and  rail  rates  he  se«'ured  a  rate  so  low  that  the  railroad 
wa-^  *'<»l>]iired"  t«>  name  a  rate  of  r)0  crnts  to  MiMouri  River' 
points.  The  lM\v("5t  estiiiuite  (riven  of  the  cost  of  laying  Bucar 
down  hy  wiiter  at  "Xew  York,  Pliiladelpliia  and  possibly  New 
Orleans,  was  2.'  cents  per  100  ]h<.  This  included  a  rate  of  10 
i'ru\<  per  100  Ih"^.  -ind  1 ."»  conts  for  other  coM^  il)ovo  that  of  actual 
transportation. 
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In  order  to  bring  the  coBt  of  transportation  to  Omaha  within 
the  rate  of  50  cente,  a  rate  of  25  cents  from  the  Atlantic  Sea- 
board or  New  Orleans  to  Omaha  would  be  neceasarj.  Upon  ex- 
amination of  the  testimony  and  of  the  rates  on  file  with  this 
Commission  we  can  find  no  combination  of  rates  which  would 
make  a  rate  of  25  cents.  The  rate  from  New  Orleans  to  Omaha 
is  30  cents.  The  tables  already  set  forth  show  the  rates,  all  rail 
lake  and  rail,  and  canal,  lake  and  rail,  from  New  York  and 
Philadelphia  to  Omaha. 

From  these  tables  it  appears  that  the  lowest  rates  since  the 
date  named,  from  Now  York  and  Philadelphia  all  rail,  and  lake 
and  rail,  and  from  New  York  alone  via  canal,  lake  and  rail,  were 
as  follows:  From  New  York  via  Chicago  36^/2  cents,  via  St. 
Louis  35^/^  cents;  from  Philadelphia  via  Chicago  34^  centS; 
via  St.  Louis  331/^  cents;  from  New  York  311^  cents,  from 
Philadelphia,  2914  cents,  lake  and  rail ;  and  from  New  York  via 
canal,  lake  and  rail,  SSi/o  cents. 

These  low  rates  by  the  various  combinations  appear  only  to 
have  been  in  effect  from  May  10  to  June  1,  1894.  The  present 
rates  are  as  follows:  (All  rail)  From  New  York  via  Chicago. 
59  cents,  via  St.  Louis  51  cents;  from  Philadelphia  via  Chicago 
.^0  cents,  via  St.  TjOuSh  49  cents;  (lake  and  raiO  from  New  York 
47  cents;  from  Philadelphia  45  cents;  and  from  New  York  tna 
canal,  lake  and  rail  (via  Chicago)  43  cents.  It  does  not  appear 
from  these  figures  that  a  rate  as  low  as  25  cents  per  100  lbs.  by 
use  of  these  various  combinations  has  been  in  effect  since  the 
year  1890.  Yet  with  the  statement  before  us,  although  an  iso- 
lated one,  that  a  rate  was  received  sufficiently  low  as  to  force  the 
railroads  to  name  a  rate  of  ."iO  cents,  we  are  not  prepared  to  say 
that  shippers,  by  means  of  some  combination  with  ocean  car- 
riers, cannot  lay  sugar  down  at  Omaha  at  that  rate. 

The  complainant  in  his  testimony  states  that  "fruits,  canned 
poods,  fish,  canned  salmon  or  any  of  the  products  of  the  coast 
that  we  use  or  that  are  shipped  in  to  ns"  except  sugar,  are  charged 
the  same  rates  lo  Kearney  as  to  Omnha.  The  tariffs  show  this 
to  be  the  case  upon  the  articles  named,  and  upon  some  others 
which  he  probably  included  in  the  words  "or  any  of  the  products 
of  the  coast  that  we  use,"  etc.  With  the  exception  of  canned 
goods  which  it  is  stated  elsewhere  are  carried  by  water,  the  ar- 
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tides  named  above,  we  presume,  would  not  become  the  subject 
of  water  competition.  Sugar,  on  the  other  hand,  it  is  sho^n, 
can  be,  and  is  to  a  more  or  less  extent,  carried  by  water  without 
material  injury. 

In  their  purchase  of  sugar  it  is  shown  that  the  Omaha  mer- 
chants are  not  confined  to  the  refineries  on  the  Pacific  Coast. 
They  can  purchase  in  New  York,  Philadelphia  or  New  Orleans. 
If  the  rates  on  sugar  from  the  Pacific  Coast  to  Omaha,  when 
added  to  the  cost  of  that  commodity,  are  too  high  to  enable  the 
California  refiners  to  compete  with  eastern  refiners  at  Omaha, 
they  will  cease  to  ship  to  that  point,  and  the  source  of  supply 
for  Omaha  will  be  the  eastern  and  southern  refineries. 

We  have  found  that  the  all-rail  rates  from  Xew  York  and 
Philadelphia  are  51  cents  and  49  cents  respectively.  To  enable 
the  California  refiners  to  compete  with  the  refiners  east  of 
Omaha,  the  defendants  claim  that  it  is  neci»ssarv  to  meet  these 
rates,  and  upon  this  particular  form  of  competition  they  say  in 
their  brief  that : — 

**\Vith  these  conditions  confronting  him,  the  carrier  between 
the  ^Missouri  River  and  San  Francisco  stands  with  a  'grinding' 
at  both  ends  of  the  line.  The  constant  effort  of  the  Pacific 
Coast  refiner  to  lower  the  rail  rates  to  the  ^lissouri  River  to  the 
level  at  which  he  may  lay  down  the  same  goods  at  the  same  rate 

from  the  other  direction  constantlv  hammers  awav  at  the  west 

*  « 

end  of  the  line.  At  the  east  end  the  constant  competition  by  the 
numberlt'ss  railways,  transportation  lines,  lake  routes,  rail-and- 
river  rout(»s,  lake-river-and-rail  routes,  tends  continuously  to  a 
depressinii  of  tlio  rates  <*hnrged  upon  this  product  from  the  east- 
ern const  to  the  ^lissouri  River.     The  time  mav  come  when  the 

carrier  will  Im*,  bv  reason  of  these  conditions  entirelv  l>evond  its 

•  •        • 

ivmtrnl,  driven  nut  of  the  business  of  hauling  refined  sugar  from 
till'  T^ncifi<'  Const  to  the  Missouri  River.  Rut  little  margin  is 
left  to  him  inidor  j>resent  conditions.  Tt  may  be  that  the  oont 
of  nfinr'd  suirar  on  the  eastern  coast  may  go  (\o\n\  faster  than 
it  can  on  the  w<>5torn  roa«t,  and  that  the«5o  conditions  mav  become 
so  oneroii^i  that  tin*  produf'<*r  on  the  Pacific  Coast  may  close  down 
his  w«»rks,  tnui-p<»rt  the  raw  sugar  from  place  of  production  to 
the  ejHtr'rn  refineries,  and  reach  Kearney  by  direct  shipmont 
froni  Xew  York  rather  than  in  the  manner  heretofore  done." 
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So  far  we  have  not  taken  into  consideration  the  conditions 
existing  at  Kearney.  The  city,  as  we  have  seen,  has  a  popula- 
tion of  about  8,000  inhabitants,  and  is  situated  about  196  miles 
west  of  Omaha.  It  has  the  advantage  of  the  shorter  distance 
from  the  Pacific  Coast,  but  it  is  compelled  to  pay  a  rate  27  cents 
higher  on  sugar  than  Omaha,  Its  merchants  might  reasonably 
expect  to  compete  for  the  sugar  trade  at  all  points  on  the  branch 
line  of  the  Union  Pacific  running  into  the  Black  Hills  country 
i£  their  rate  on  that  commodity  were  lower  than  that  in  effect 
to  Omaha.  To  compete  at  these  and  other  near  points,  it  would 
not  be  necessary  for  the  merchant  at  Kearney  to  have  as  low  a 
rate  as  that  in  effect  to  Omaha.  It  is  admitted  by  defendants 
that  the  oO-cent  rate  to  Omaha  about  covers  the  actual  cost  of  the 
haul  to  that  point.  If  this  be  true,  then  a  rate  27  cents  higher 
to  Kearney,  the  shorter  distance  by  about  196  miles,  would  ap- 
pear, at  least,  to  be  a  relatively  unreasonable  rate.  Conceding 
the  fact  that  the  same  competitive  conditions  do  not  exist  at 
Kearney  as  at  Omaha,  there  appears  to  be  no  good  and  sufficient 
reason  for  making  the  sugar  traffic  to  Kearney  bear  more  than  its 
share  of  the  burden  in  bringing  the  profits  up  to  a  dividend- 
declaring  basis.  In  this  case  it  is  arbitrarily  made  to  bear  the 
cost  of  two  separate  and  distinct  services  beyond  its  gates ;  name- 
h',  the  haul  past  Kearney  and  the  haul  hack.  In  Smyth  v. 
Ames,  169  U.  S.  547,  42  L.  cd.  849,  18  Sup.  Ct.  Rep.  434,  it  is 
said:  "What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  conven- 
ience. On  the  other  hand  what  the  public  is  entitled  to  demand 
is  that  no  more  he  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth."  In 
our  opinion  it  is  more  than  a  "fair  return,"  when  the  rate  of  50 
cents  to  Omaha,  the  more  distant  point,  about  meets  the  actual 
cost  of  carriage,  to  charge  Kearney,  the  shorter-distance  point,  a 
ra_te  more  than  50  per  cent  higher  per  100  lbs.  To  concede  that 
such  a  difference  is  justified  in  this  instance  would  seem  to  ac- 
knowledge a  carrier's  right  to  look  upon  intermediate  points  as 
just  prey  upon  which  to  nourish  its  terminals.  But  giving  the 
conditions  at  San  Francisco,  Omaha  and  Kearney,  and  those 
Hffe/:ting  the  defendants  as  well,  their  proper  weight,  we  are  of 
the  opinion  that  the  defendants  are  justified  in  charging  a  some- 
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what  lower  rate  to  Omaha  than  to  Kearney.  The  difference  in 
that  charge  should  not,  however,  in  our  opinion,  exceed  15  cents 
per  100  lbs.  The  present  rate  of  77  cents  to  Kearney,  as  com- 
pared with  the  50-cent  rate  to  Omaha,  is  imlawful. 

We  therefore  recommend  that  under  the  present  rate  of  50 
cents  per  100  lbs.  on  sugar  to  Omaha,  the  rate  to  Kearney  be  re- 
duced to  not  to  exceed  65  cents  per  100  lbs. 
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BOARD  OF  TRADE  OF  TUK  CITY   OF  UAKPTON, 
FLORU)A, 

^-ASHVILLE,  CHATT.WOOQA  &  ST.  LOnS  EAILWA'S 
COMPANY,  "Wester:;  &  Atlantic  Raiuuud  Compast, 
Cextral  of  Geoegia  Railway  Coupaky.  and  Oeohou 

SOUTHERX  &  Fl.aRII>A  Ii.»ILWAY  CoMPAPfT, 


Drdded  Harch  10,  ISOO. 


1.  Tfae  rates  from  St.  Louis,  Nashville  and  Chattanooga  to  Hampton,  com- 

plaiaed  of  in  this  ca^e.  are  coinbiaationB  of  the  through  nitn  for  tht 
haul  tbrouKh  Hampton  to  Palatka  and  the  local  ratra  from  PiUatlu 
back  to  Hampton.  Tht^  rE.>sult  of  this  syct^m  of  rate'making  ie  to  «nA- 
ble  the  inerchantB  itt  Patatka  lo  comprtc  with  raerchants  at  Hampton  at 
their  own  doors  on  equal  terras,  while  the  latter  are  debarred  from 
such  competition  ivith  the  former,  and  as  to  territory  between  the  two 
localities,  Palatka  fiierchant;  are  given  such  an  advantage  in  rntM  as 
to  enable  them  to  undersell  Hampton  merchanta.  This  system  of  mtc- 
making  results  id  one  of  the  principal  evils  which  tb«  Act  to  Regulate 
Commerce  was  deeipned  to  remedy. 

2.  While  the  location  of  Pnlatka  oa  the  8t.  Johns  River,  and  the  fact  that 

there  is  more  competition  by  rail  at  Pa.Iatka  than  at  Hampton,  may 
justify  ratea  to  Paliitkit  somewhat  lower  than  to  Hampton,  the  Hamp- 
ton rates  should  not  be  higher  than  tlie  Palatka  rutea  by  the  locals 
from  Palatka  to  H.impton;  and  in  fixing  the  Hampton  rates  the  ear- 
riers  are  bound  to  t;ike  into  account  the  interest  of  the  community  at 
Hampton  as  well  a^  its  own  interest,  and  they  must  not  put  In  ratw 
to  Hampton  which  prohibit  its  citizens  from  the  truuaaution  of  butl- 
nees  in  competition  with  Palatka. 

3.  Held,  that  the  prenent  Hampton  rati^  are  in  violation  of  both  thv  4th 

and  3d  sections  of  the  Act  to  Regulate  C'oninicrflp,  but  that  Hampton 
rates  may  properly  he  made  higher  than  the  Palatka  ratea  hy  the  dif- 
ferentials now  exieling  l>etween  the  Palatka  and  Jaeksonville  rat«a. 

4.  The  defendants  are  given  until  May  1,  lUOO,  to  roadjuit  tlwlr  ratea  to 
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Hampton  and  Palatka  in  accordance  with  the  conclusion  above  stated, 
and  ii  at  that  date  this  has  not  been  done,  an  order  will  issue  in  the 
premises. 

e/.  1\  Coleman,  for  the  complainant 

Ed.  Baxter,  for  the  N.  C.  &  St.  L.  Ky.  Co.,  the  W.  &  A.  R.  R 
Co.,  the  Cent,  of  Ga.  liy.  Co.,  and  the  G.  S.  &  Jb\  Ry.  Co. 
T.  M,  Cunnmgham,  Jr,,  for  the  Cent,  of  Ga.  Ky.  Co. 

Bepobt  and  Opinion  of  The  Commission. 

Clements,  Commissioner: 

The  Board  of  Trade  of  the  City  of  Hampton,  Florida,  allegca 
in  its  complaint  in  this  case  that  the  defendants  are  '^common 
carriers  engaged  in  the  transportation  of  property  by  continuous 
carriage  or  shipment,  wholly  by  railroad,  between  {)oint8  in  the 
States  of  [Missouri  and  Tennessee  and  points  in  the  State  of  Flor- 
ida," and  in  n»spect  to  such  transportation  are  subject  to  the  Act 
to  Regulate  Conunerce. 

The  charges  in  the  complaint  are: 

1.  That  the  rates  of  the  d'^fendants  for  the  transportation  of 
traffic  from  the  cities  of  St.  Louis,  Nashville  and  Chattanooga,  to 
Hampton  and  Palatka,  Florida,  "are  and  for  a  long  time  have 
been"  in  violation  of  section  4  of  the  Act  to  Regulate  Commerce, 
in  that  those  rates  are  greater  in  the  aggregate  to  Hampton  than 
to  Palatka,  the*  haul  to  tlu»  latter  city  being  longer  than  to  Hamp- 
ton, and  Iw'ing  through  Hampton  over  the  same  line  and  in  the 
same  <lirection. 

2.  That  tlio  rat<^  of  the  <h'fendants  from  said  cities  to  Hamp- 
ton "ar<*  unjust  and  unreasonable  in  themselves,*'  and  therefore 
in  violation  of  section  1  of  the  Act  to  Regulate  Commerce. 

3.  That  the  rates  of  defendants  from  sai<l  cities  to  Hampton 
and  Palatka  arc  in  violation  of  section  '5  of  the  Act  to  Regulate 
Commerce,  in  that  they  irive  *'an  undue  and  unreasonable  prefer- 
ence and  advantaire  to  Palatka  and  traffic  consigned  thereto  and 
mercliants,  <lealers  and  consiirnees  therein,"  and  subject  "Hamp- 
ton and  traffic  thereto,  and  merchants,  dealers  and  consignees 
therein,  and  their  shippers,  to  undue  and  unreasonable  prejudice 
and  disadvantage.  " 

The  answers  of  the  defendants  admit  that  their  rates  from  St. 


BOAKD  OF  TRADE  V,  BASHVILLEj  C.  A  ST.  L.  BY.  CO.  505 

Louis,  Nashville  and  Chattanooga,  respectively,  to  Hampton 
are  higher  than  their  rates  from  those  cities  over  the  same  line 
and  in  the  same  direction  for  the  longer  haul  through  Hampton 
to  Palatka,  hut  deny  that  the  rates  to  liarapton  are  in  violation 
of  section  1  of  the  law,  or  that  those  rates,  taken  in  connection 
with  their  rates  to  Palatka,  are  in  violation  of  either  section  3  ot 
4  of  the  law. 

In  justification  of  the  higher  rates  to  Hampton,  the  shorter- 
distance  point,  than  to  Palatka,  the  longer-distance  point,  the 
Central  of  Georgia  Railway  Company  alleges  "that  the  circum- 
stances and  conditions  which  surroimd  shipments  from  western 
points  to  Palatka  and  to  Hampton  are  substantially  dissimilar, 
that  the  higher  through  rate  to  Hampton  is  justified  by  the  fact 
that  the  rate  to  Palatka  is  controlled  by  the  water  route  between 
Jacksonville  and  Palatka  on  the  St.  Johns  River,  and  that  the 
geographical  situation  of  Palatka  with  reference  to  Hampton  is 
such  as  to  justify  the  lower  rate"  (to  Palatka)  "as  compared 
with  Hampton  in  ease  of  shipments  from  the  West,  North  and 
East."  It  also  avers  "that  the  rates  from  western  points  to 
Hampton  are  higher  than  they  are  to  Palatka,  because  the  arbi- 
trariea  from  Jacksonville  to  Hampton  are  higher  than  they  are 
from  Jacksonville  to  Palatka,  and  that  whatever  may  be  the  dif- 
ference between  the  rates  from  western  points  to  Hampton  and  to 
Jacksonville,  the  entire  difference  is  received  by  the  lines  south 
of  Jacksonville,  and  that  its  proportion  in  the  through  rate  is 
exactly  the  same  in  either  instance." 

The  Nashville,  Chattanooga  &  St.  Louis  Railway  Company, 
the  Western  &  Atlantic  Railroad  Company  and  the  Georgia 
Southern  &  Florida  Railway  Company  filed  a  "joint  and  several 
answer,"  in  which  the  defense  set  up  is  that  "'the  transportation 
of  property  from  St.  Louis,  Nashville  and  Chattanooga  to  Hamp- 
ton is  not  conducted  under  substantially  similar  circumstances 
and  conditions  as  the  transportation  of  property  from  St.  Louis, 
Nashville  and  Chattanooga  to  Palatka,"  The  facts  or  circum- 
stances which,  it  is  alleged,  constitute  this  substantial  dissimilar- 
ity of  conditions  as  between  transportation  to  Hampton  on  the 
one  hand  and  Palatka  on  the  other,  are  stated  ae  follows : 

"Hampton  is  situated  on  the  line  of  the  Georgia  Southern  & 
Florida  Railway,  where  that  railway  is  intersected  by  the  Flor- 
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idu  Ceutral  k  PeDiiiBular  Kaltway.  Said  Florida  Central  & 
Feuiiisular  liailroad  has  a  lino  of  road  extending  from  Hamptou 
to  Jacksonville.  There  is  no  water  competition  at  Hampton, 
and  uo  rail  competition  except  between  the  Georgia  South(.*ni  A: 
i'lorida  llailway,  and  the  Florida  Central  &  Peninsular  Kail- 
road.  Palatka  is  situated  at  the  southern  terminus  of  the  Geor- 
gia Southern  &  Florida  Kaihvav,  on  the  St.  Johns  River,  which 
is  uaviguble  all  the  year  round  from  Jacksonville  to  Palatka." 

They  further  allege  that  the  rates  from  St.  Louis,  Nashville 
and  Chattanooga  to  Hampton  are  made  up  of  "certain  rati-s  es- 
tablished by  lines  interested,  from  those  cities  to  Jacksonville," 
and  of  the  "mileage-  rates  of  Ihe  Florida  Central  &  Peninsular 
Kailroad  from  Jacksonville  to  Hampton;"  and  that  the  rates 
from  those  cities  to  Palatka  "are  made  by  adding  the  ratoa  to 
Jacksonville  to  certain  arbitraries  charged  by  the  steamboat  lines 
on  the  St.  Johns  Uiver  from  Jacksonvillti  to  Palatka;"  and  that 
"if  Hampton  was  situated  as  is  Palatka,  with  reference  to  water 
competition,  the  rates  to  both  places  would  Ix^  made  \i\>oti  the 
same  basis,  as  the  distances  from  Jacksouvillo  to  Hampton  and 
Palatka  are  practically  the  same;"  hut  that,  "as  the  steamboat 
lines  on  the  St.  Johns  Uiver  accept  lower  arbitraries  from  Jack- 
aonville  to  Palatka  than  the  mileage  rates  chai^d  by  the  Florida 
Central  &  Peninsular  Kailroad  t'ompany  from  Jacksonville  to 
Hampton,  rates  to  Palatka  can  bo  made  much  lower  than  rates 
can  Ix*  made  to  Hampton." 

It  is  also  av(irred  that — 

"The  proportions  whicJi  the  Gi'Orgia  Southern  &.  Florida  Rail- 
way Company  accepts  out  of  the  tlirough  rat«s  from  St.  Louis, 
Nashville  and  Chatlanonga  to  Palatka  are  something  more  than 
the  additional  coat  of  moving  that  traffic  and  yet  they  are  so  low 
that  if  that  railway  company  were  compelled  to  reduce  all  of  ita 
Inctil  rat4^  to  points  such  as  Hampton,  to  the  proportiona  which 
it  ac(y>{)ta  out  of  its  said  thronffh  rates,  it  will  he  impoagtblf  for 
Ihni  railway  eomjMny  to  pay  opemiiriff  f.rpfnaeg  and  fijctd 
ehnrgfs." 

Taot». 

1.  The  defendant  carriers  form  a  oontJnnouB  line  from  P«du- 
eah  and  Hickman,  the  northwest  termini  of  Ihe  Naahnlle,  Chut- 
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tanot^s  ik  St.  Louis  Kailw-ay,  via  Kaaliville,  Cliattanooga,  Atlan- 
ta auU  iLacoii  to  Hampton,  and  through  Uampton  on  to  I'alatka. 

The  Nashville,  Chattanooga  h  St.  Louis  Hallway  extends  from 
Paducah  and  Hickman  to  Chattanooga ;  the  Western  4t  Atlantic, 
from  Chattanooga  to  Atlanta ;  the  Central  of  Georgia  road,  from 
Atlanta  to  Macon ;  and  the  Georgia  Southern  &  i-'Iorithi  Kail- 
road,  from  ilacon  through  Hampton  to  Palatka.  Hampton  ia 
located  on  the  Georgia  Southern  &  Plorida  Kailroad  where  that 
road  is  crossed  by  the  Florida  Central  &  Peninsular  road,  and  is 
the  shorter-distance  point  than  Palatka  by  36  miles.  Palatka  is 
located  on  the  St.  Johns  River,  at  the  Southern  terminus  of  the 
Georgia  Southern  &  Florida  liailroad.  It  is  also  reached  by  the 
Plant  System,  the  East  Coast  Railway  of  Florida,  and  the  Jack- 
sonville, Tampa  &  Key  West  Railroad.  The  St.  Johns  River  is 
navigable  the  entire  year,  and  boats  ply  between  Jacksonville 
and  Palatka.  The  Clyde  Line  boats  for  about  six  mouths  iu  the 
year  make  a  daily  trip  between  Jacksonville  and  Palatka,  and  the 
remainder  of  the  time  tri-weekly  trips. 

From  the  terminus  of  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  at  Paducah,  the  Illinois  Central  road  runs  on  to  St. 
Louis,  and  from  its  terminus  at  Hickman  or  Belmont  the  Iron 
Mountain  Division  of  the  Missouri  Pacific  road  extends  to  St. 
Louis. 

Traffic  may  be  transported  from  St.  Louis  over  the  rail  lines 
from  that  city  via  Chattanooga  and  Atlanta  to  Savannah,  and 
thence  down  to  Jacksonville  by  boat  or  rail,  and  also  via  Mont- 
gomery, Alabama,  over  the  Louisville  &,  Nashville  road  and  the 
Plant  System,  into  Jacksonville.  There  are  other  possible 
routes,  and  south  of  Macon  traffic  may  be  deflected  from  the 
Georgia  Southern  &  Florida  Railway  at  Tifton,  Lake  City,  and 
perhaps  other  points  on  that  road,  and  carried  thence  to  Jackson- 
ville. "When  deflected  at  Tifton  it  may  be  carried  to  Waycross 
over  the  Brunswick  &  Western  road  and  thence  over  the  Savan- 
nalj,  Florida  &  Western  to  Jacksonville ;  and  when  deflected  at 
Lake  City  it  may  be  carried  thence  to  Jacksonville  over  the  Flor- 
ida Central  &  Peninsular  road.  By  all  these  routes  traffic  may 
also  be  hauled  from  Nashville  and  Chattanooga  to  Jacksonville. 
There  is  an  all-water  route  from  St.  Louis  down  the  Mississippi 
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River,  across  the  Gulf  of  Mexico  and  tbence  by  ocean  to  Jack' 
soaville. 

From  the  eaatern  seaboard  goods  are  transported  by  ocean  (the 
Clyde  Steamship  line  and  occasionaUj  sailing  vessels),  as  well  as 
by  rail,  to  Jackssonville.  There  is  now  no  transportation  of  traf- 
fic from  St.  Louis,  Nashville  or  Chattanooga,  via  the  North  At- 
lantic ports,  Baltimore,  etc,  and  thence  by  water  or  rail  to  Jack- 
sonville or  Palatka;  and  there  is  no  proof  that  traffic  to  any  ex- 
tent has  ever  moved  by  such  routes. 

.  The  distance  from  St.  Louis  to  Palatka  by  the  line  composed 
of  the  Illinois  Central  and  the  roads  of  the  defendants  is  1023 
miles,  and  from  St.  Louis  by  the  short  rail  line  to  Baltimore 
(Baltimore  &  Ohio  Southwestern  to  Parkersburg  and  Baltimore 
&  Ohio  from  Parkersburg  to  Baltimore),  935  miles,  and  from 
Baltimore  by  the  short  rait  line  to  Palatka  861  miles,  making  thf* 
total  distance  from  St.  Louis  via  Baltimore  to  Palatka  17df1 
miles. 

From  Jacksonville  traffic  is  hauled  to  Palatka  either  by  boat 
on  the  St.  Johns  River  or  by  rail  over  the  JacJcsonrille,  Tampa 
&  Key  West  road  or  the  East  Coast  road.  There  does  not  appear 
to  be  any  agreement  between  the  rail  lines  and  the  boats  for 
through  carriage  by  rail  from  St.  Louis,  Nashville  or  Chattanoo- 
ga to  Jacksonville  and  thence  bv  l>oat  to  Palatka. 

Traffic  may  also  be  carried  to  Hampton  via  Jacksonville,  and 
thence  over  the  Florida  Central  &.  Peninsular  road. 

The  distance  from  Jacksonville  to  Hampton  by  the  Florida 
Central  &  Peninsular  road  is  61  miles,  and  from  Jacksonville  to 
Palatka  by  the  Jacksonville,  Tampa  &  Key  West  road,  66  miles. 

The  distances  by  the  shortest  practicable  rail  lines  from  St 
Louis,  Nashville  and  Cbatlnnoofra  to  JaokBonville,  Palatka  eod 
Hampton,  are  as  follows: 


FROM  ST.  LOUIS. 


To  Jaricurmvill*.  Fla. 

IXIUllTitll!  ft  Huh.  R.  1 

N.  C.  *  St.  I^  R-j- 
Southern  K'y 

n*.  c.  k  p.  n.  R. 


KMhTlllB     .     . 

Atluite  .  .  .. 
Kv»r*tt  .  .  . . 
JadE*0nvin«  . 
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1 


To  Palatki,  FU. 

Louis.  A  Nash.  R.  R. 
N.  C.  &,  St.  I..  R'y 
Southern  R'y 
Ga.  Sn.  i  Fla.  R'y 

To  Hampton,  FU. 

Louis.  &  NiLsh.  R.  K. 
N.  C.  A  St.  L.  R'y 
Southern  R'y 
Oa.  Sn.  &  Fla.  R'; 


■    Naahville 320 

Atlanta 289 

Macon 38 

Palatka 285 

9 

I    Naahville 320 

Atlanta £89 

Macon B8 

Hampton 248 


FROM  NASHVILLE. 

To  Jacksonville,  F!a. 

N.  C.  i  St.  L.  E'y  to  Atlanta 289 

Southern  R'y  "     Everett 258 

Fla.  C.  t  P.  R.  R.  "     JaekBonville 70 

8 

To  Palatka,  Fla. 

N.  IJ.  &  St.  L.  R'y  to  Atlanta 288 

Southern   R'y  "     Macon 38 

Ga.  Sn.  A  l^la.  R'y  "     Palatka  ,  . 285 

0 

To  Hampton,  Fla. 

K.  C.  &  St.  L.  R'y  to  AtlanU 289 

Southern   R'y  "     Macon 88 

Ga.  Sn.  &  Fla.  R'y  "     Hampton 248 

« 

FROM  CHATTANOOGA. 

To  Jacksonville,  Fla. 

N.  C.  1  St.  L.  R'y  to  Atlanta 138 

Southern   R'y  "  Everett SSB 

Fla,  C.  &  1'.  R.  R.  "  JackBOnvRle 70 

4 

To  Palatka,  Fla. 

N.  C.  4  St.  L.  R'y  to  Atlanta 138 

Southern  R'y  "  Macon 88 

Ga,  So.  *  Fla.  R'y  "  Palatka aS3 

— —  E 

To  Hampton,  Fla. 

N.  C.  &  St.  L.  R'y  to  Atlanta 1 38 

Southern   R'y  "  Mncnn 88 

Ga.  So.  &.  Pla.  R'y  "  Hp.iiipton 218 


2.  The  regular  published  ratDg  as  shoivii  by  the  tariff  sbeeU 
of  tlie  defendiints  and  of  the  IIHnoiB  Central  and  Louisville  & 
Nashville  roads  from  St,  Louis,  Nashville  and  Chattanooga  to 
Jacksonville,  Palatka  and  ITainplun,  in  force  at  the  time  the 
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complaint  in  this  case  was  filed, — to  wit,  Sept.  16,  1896, — are 
set  forth  in  the  three  tables  below : 

RAT£S  IN  FORCE  SEPTEMBER  10,  1800. 

TABLE  I. 

FROM  ST.  LOUIS, 

Rates  in  cents  per  100  pounds. 


Per 

bbL 

To 

• 

1 

2 

3 

4       5       0 

A 

B 

C 

D 

E 

H      F 

Jacksonville  . 

.  ...123 

103 

95 

84     70     50 

42 

43 

34 

28 

48 

50     00 

Palatka  .  .   . 

145 

123 

113 

99     82     00 

52 

53 

44 

34 

03 

70    72 

Hampton  .  . 

173 

147 

135 

110  100     81 
TABLE  II. 

05 

00 

51 

41 

77 

80     80 

FROM  NASHVILLE, 
Rates  in  cents  per  100  pounds. 


Per 
bbL 


To 


1   2  3  4  5  0  A  B  C  D  E  H  F 

Jacksonville  ....  72  (K)  57  55  45  35  27  27  21  17  31  31  34 

Palatka JU  80  75  70  57  45  37  37  31  23  40  51  40 

Hampton 122  104  07  87  75  00  50  44  38  30  00  07  00 

TABLE  111. 

FROM    (MIArrAN(K)(;A. 
Hai<'H  in  cents  per  100  ]>oundH. 


Per 

bbl. 

To 

1 

2       3       4 

5       0 

A 

W      C 

D 

E 

H     r 

.Tacksonvillo 

.  .  .  .  tu\ 

th;    :i1    40 

J2     'M\ 

20 

28     24 

21 

42 

40     48 

Palatka  .  .    . 

HA 

75     71      00 

54     42 

35 

35     20 

21 

44 

49     42 

Hampton   .   . 

IHJ 

1H»     1»3     H3 

72     57 

48 

42     34 

28 

58 

05     5tt 

The  j»nl)Iish<Ml  ri\\r^  >hn\vii  in  tho  forop»in^  three  tables,  I., 
II.,  :iii(l  III.  Iiavr  iH'fii  siil»s<'(|U('ntIy  fmin  time  to  time  altered. 
TIj*'  following  tjiblo  I\'.,  v.,  and  VI.  show  tlft*  published  rates 
in  force  Auiru-it  1,  lsi»s. 

KATKS  1\  FOnCK  ATCTST  1.  1808, 
TABLR  IV. 

nioM  ST.  Lons. 

l\!itr».  in  vrn\^  |MT  loo  poundi*. 


Per 

bbL 

To 

1 

o 

:t 

4 

<; 

A 

B 

V 

D 

E 

H 

F 

.Tack^ionvilN*  .  .  . 

.  IJ.T 

lo.< 

•»:i 

«♦ 

70 

."ii; 

42 

43 

34 

2ft 

48 

50 

on 

PaYiitka 

. .  1  :vA 

112 

lo:j 

!»I 

7t; 

•n 

40 

47 

38 

31 

54 

50 

06 

Hampton 

..101 

l.-JO 

125 

108 

IM 

70 

.^lO 

54 

45 

38 

08 

72 

80 
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TABLE  V. 

PROM  NASHVILLE. 

Kates  in  cents  ^ler  100  poumla. 


.TocksoDTille T2     GO     57     56     43     35     27     27     21     17     31     31     84 

Pslatka 82     US     155     Gi     51     40     31     31     25     20     37     37     40 

Hampton 110     03     SI     70     60     55     44     38     32     27     61     53     64 


FROM  CUAriANUOCA. 

Kates  in  cents  per  100  pounds. 


Hampton 110     1*9     93     83     72     57     48     42     34    28     58     ll5     5U 

(While  the  rates  in  tables  IV.,  V.  and  VI.  above  appear  to 
have  been  the  published  rates  in  force  August  1,  1898,  the  rates 
to  Palatka  were  reduced  about  February  3,  1897,  by  a  rate  sheet 
issued  by  the  Georgia  Southern  &  Florida  road  at  that  date,  as 
is  fully  set  forth  hereinafter  in  aubdiviaion  3  of  this  statement 
of  facts. ) 

The  rates  which  appear  to  be  in  force  at  the  present  time,  as 
shown  by  rate  sheets  filed  with  the  Commission  September  1, 

1898,  August  20,  lS9it,  Kovomber  1,  1899,  and  December  23, 

1899,  are  shown  in  table  VII.  below. 


THE  EXISTING  RATE  SITUATION. 


From  St.  Louis  to  Clusnes.  i>bl. 

12  34511  A  BCDEHF 

Jacksonville,            123  103  n.*>     84  70  6(1  42  4;i  34  S3     46     60     (tO 

Palatka,                  133  112  103    HI  70  61  48  47  38  31     54    S8    08 

Hampton                 104  13!)  128  114  04  74  IK)  00  42  30    72    80    77 

From  Nashville  to 

Jacksonville,             72  00  37    S3  44  36  27  27  21  17 

Palatka,                      82  0!)  86     80  50  40  31  31  25  20 

Hampton                  113  DO  00     S3  08  63  46  44  20  26 
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From  Chattanooga  to 

Jacksonville,              U6  55  53  49  41  32  25  25  10  15  28  28  30 

Palatka,                      7C  04  61  58  48  37  20  20  23  18  35  35  36 

Hampton                  110  00  03  83  72  57  48  42  33  28  68  05  60 

The  rates  in  the  foregoing  tables  from  I.  to  VI.,  both  inclusive; 
from  St.  Louis,  Nashville  and  Chattanooga  to  Hampton,  were 
higher  than  the  rates  to  Palatka,  as  follows: 

Classes 1       2      8       4       5      6      A       «      C      D    E      H      F 

Cents  per  100  lbs.. 28     24     22     17     18     15     13       7       7       7     14     10     14 

These  excesses  of  the  Hampton  rates  over  the  Palatka  rates 
were  the  l<K*al  rates  from  Palatka  to  Hampton  on  the  (jeorgia 
Southern  &  Florida  road,  and  it  is  stated  on  the  tariff  sheets  that 
the  Hampton  rates  were  ^^hased  on  fhe  Palatka  rates;"  that  is, 
the  rates  to  Hamj)ton  w(»re  the  rates  charged  for  the  haul  from  St 
Louis,  Xashville  and  Chattanooga  through  Hampton  to  Palatka, 
plus  the  local  rates  from  Palatka  hack  to  Hampton. 

The  rates  in  table  VII.  al)ove,  giving  the  "existing  rate  situa- 
tion," show  that  at  the  pn»s(»nt  time  tin*  disparity  in  rates  as  be- 
tween Hampton  and  Palatka,  in  favor  of  the  latter  city,  is  much 
great(T  than  that  shown  al)ove  to  have  existetl  under  the  rates  in 
tables  from  L  tn  VL  inclusive:  that  is,  than  under  the  rates  in 
force  at  the  date  of  the  complaint,  SeptcndnT  10,  1896,  and  up 
to  Angiist,  1S08. 

Th(»  rjit<'s  now  in  force,  as  shown  in  table  VIL  from  St.  Louis 
and  Xashvilh'  to  Hamj)t(>n,  rxcecd  the  Palatka  rates,  in  cents 
\H*r  ImndnMl  ]>onnds  as  sh<>wn  l)elow: 


1 

2 

3 

4 

T) 

0 

A 

n 

c 

n 

K 

11 

F 

'<\ 

27 

25 

28 

IS 

VA 

II 

13 

A 

5 

IS 

24 

11 

Thr  nitrs  nt»w  in  force  as  shown  in  tabic  VTT.  from  Chattanoo- 
ira  tn  lI:mi])ton  fxc^ced  the  Palatka  nitrs,  in  cents  per  hundro<l 
|»onn»I<,  as  follows: 

1       2       M       I       .-,       0       A      n      (•      n      K      TT      F 
■U)     iVi     :\'2     2.'i     -21     20     IS     13     10     10     23     30     20 

Thr  cxiM^-s  of  tjjc  Palatka  ratr**  ovit  tin*  .Tacksonvillo  rates 
froni  St.  I.oiiis  juhI  Xashville,  in  force  at  tlje  date  of  the  com- 
plaint. S<ptrnibr-r  K,,  l^!»r,,  jui.l  set  forth  in  tables  T.  and  IT.. 
wr»n'  tho  rnt<'S  by  the  Ja«^ksonvillo,  Tampa  &  Key  West  road 
from  Jacksonville  to  Palatka.       The  evid«»nce  is  that  the  boats 
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ien  Jacksonville  and  Palatka  were  willing  to  accept  these 

At  the  date  of  the  hearing  before  the  Commission,  April  9, 
,  the  General  Freight  Agent  of  the  Georgia  Southern  & 
ida  road  (Cutler)  testified  that  the  rates  then  in  force  to 
tka  were  the  rates  to  Jacksonville  plus  '^a  continuous  mileage 
'  from  Jacksonville  on  to  Palatka,  and  that  this  resulted  in 

to  Palatka  which  exceeded  the  Jacksonville  rates,  as  fol- 


es 


Per 

bbl. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

£ 

H     F 

3 

2 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1        2 

his  witness  referred  to  a  rate  sheet  of  the  Georgia  Southern 
lorida  Railway  Company  dated  "Macon,  Ga.,  Feb.  3,  1897," 
marked  "L.  C.  98  (I.  C.  C.  57),"  on  which  the  above  figures 
3ar.  This  rate  sheet  states  that  it  is  to  be  "effective  at  once," 
that,  "to  make  through  rates  to  Palatka,  Fla.,  add  the  fol- 

ing  arbitraries  to  the  rates  to  Lake  City  for  G.  S.  &  F.  Sta- 
s."     Then  follow  the  above  figures.       The  witness  further 

ified  that  the  rates  to  Lake  City  were  the  same  as  the  rates 
acksonville.     This  rate  sheet  appears  to  have  been  canceled 

I  rate  sheet  dated  "Macon,  Ga.,  Dec  18th,  1897,"  and  marked 
C.  123  (L  C.  C.  84)."     The  latter  rate  sheet  became  effeo- 

'.  Jan,  1, 1898y  and  provides  for  the  following  additions  to  the 

ksonville  rate  in  order  to  make  the  Palatka  rate ;  to  wit : 


Per 

bbl. 

8 

4 

5 

6 

A 

B 

C 

D 

£ 

H     F 

8 

7 

0 

5 

4 

4 

4 

3 

0 

0      6 

ises 1        2 

ts  per  100  lbs. .10      9 

L  The  rates  in  cents  and  fractions  of  a  cent  per  ton  per  mile 
ier  the  rates  in  effect  at  the  date  of  the  filing  of  the  complaint, 
Dtember  16,  1896,  from  St.  Louis,  Nashville  and  Chattanooga 
Palatka  and  Hampton,  were,  as  testified  by  the  witness  for  the 
ds,  as  shown  below : 

FROM  ST.  LOUIS. 
To  Palatka. 

ises 1       2      8      4      5      6      ABCDBHF 

ts   per   ton   per 

lile 2.4   2.3    2.2    2.0    1.9    1.6    1.5    1.5    0.9   0.7    1.2    1.3    1.4 
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To  Hampton. 

Classes 1       2      3      4      5      6      A     B     C      D     £      H     F 

Cents   per    ton   per 
mile 6.5    5.5   5.1    4.4   3.9   3.3   2.7    2.2   2.0    1.4   3.3    3.9   3.7 

FROM   NASUVILLK. 
To  Palatka. 

aasses ....1       2       3       4       5      6      A      B      C      D     E      H      F 

Cents   per   ton   per 

mile 2.8    2.4    2.2    2.1    1.7    1.0    1.0    1.0   0.0    0.7    1.3    1.6    1.3 

To  Hampton. 

Classes 1       2       A      4       5       <»      A      B     C      D      E      H     F 

Cents   per   ton   per 

railo 4.9    3.5    3.3    3.0    2.5    2.0    1.7    1.5    1.2    1.0    2.0   2JZ   2.0 

FROM    CHAITANOOGA. 
To  I'alatka. 

Classes ....1       2       3       4       5       G       A      B      C       D      E       H      F 

Cents   per   ton    per 

mile 3.3    2.9    2.7    2.4    2.0    1.0    1.3    1.3    1.1    0.8    1.6    1.8    1.6 

To  Hampton. 

Classes 1       2       3      4       5       0      A      B      C      D     E      H      F 

Cents   per   ton   per 

mile 0.8    5.8    5.4    4.7    4.1    3.3    2.9    2.4    2.1    1.7    3.3    4.1    3.3 

Under  the  reduced  rates  to  Palatka  at  the  date  of  the  hearing 
April  9,  1897,  the  rates  per  ton  per  mile  in  cents  and  fractions  of 
a  cent  to  Pahitka  were,  according  to  the  evidence,  as  follows: 

TO    PALATKA. 
From  St.  Tx)ui». 

ClasBos I       2       3       4       5      0      A      B      C      D     K       H      F 

Cents    per    ton    per 

niilo 2.3    2.0    1.8    1.7    1.4    1.1    0.»    O.U    0.6    O.G   0.9   0.9    1.1 

From  Xuftliville. 

Classfs 1       '2       A       4       5       (i       A      B      C       D      E       H      F 

Cents    per    ton    por 

niilr 2.2    l.ft    1.7    1.7    1.4    1.1    0.8    0.8    0.7    0.5    0,9    0.9    1.1 

From  ('linttanc)o^n. 

ClasHis 1       -2      :\       \      .-»      tJ      A      B     C      D     E      H     F 

Cents    jKT    ton    jM»r 

Miile '2.U    2.2    2.1    2.0    1.7    1.3    1.0    1.0    0.8    0.«    1.1    1.1    1.3 

r>.  The  nitrs  to  stations  on  the  Oonr^ia  Southern  &  Florida 
road  frniii  Piilntka  jis  far  hack  towards  Macon  as  Jennings,  114 
miles,  arc  Iiiiilicr  than  rates  to  Palatka ;  an<l  the  rates  to  stations 
from  IIa]n]»ton  hiick  to  .Fenninirs,  77  miles,  are  hiplier  than  the 
rates  to  lIain]>ton. 

r».  The  **jnl)itrarie*i"  to  he  ad<le<l  to  the  Jacksonville  rates  in 
onler  to  jirrive  at  the  Pahitka  rates,  named  in  the  first  rate  shw»t. 
dated  Fehriiarv  .*],  1.^07,  and  in  the  second  rate  shoet,  dated  Do- 
cenilMT  IS,  l'^07  (hereinl»efore  referred  to  in  snMivision  3  of 
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this  Btatement  of  facts),  are  lower  than  rates  charged  by  steam- 
boats between  Jacksonville  and  Palatka. 

These  "arbitraries"  resulted  in  alteriog  the  relation  between 
the  rates  from  St.  Louis,  Nashville  and  Chattanooga  to  Haniptou 
and  Palatka  so  that  the  Hampton  rates  were  no  longer  the  sum 
of  the  rates  to  Palatka  plus  the  local  rate  from  Palatka  to  Hamp- 
ton, but  becanie  higher  than  the  sum  of  those  rates.  In  other 
words,  under  these  "arbitrarios"  goods  could  be  shipped  from  St, 
Louis,  Nashville  and  Chattanooga  through  Hampton  to  Palatka 
and  then  shipped  back  from  Palatka  to  Hampton  at  lower  aggre- 
gate rates  than  they  could  be  shipped  on  in  the  iirst  instance  to 
Hampton.  The  witness  for  the  defendants  (^Cutler)  testified 
that  this  was  practicable,  and  the  testimony  in  behalf  of  the  com- 
plainant is  that  the  Hampton  merchants  actually  pursue  this 
course  with  the  result  of  a  material  saving  in  rates.  For  exam- 
]ile,  in  one  instance,  a  Hampton  merchant  had  two  carloads  of 
com  and  one  of  oats  shipped  from  Nashville  through  Hampton 
to  Palatka  and  back  to  Hampton  at  an  aggregate  rate  from 
$40.00  to  $50.00  less  than  the  rate  on  a  direct  shipment  to 
I  lanipton. 

The  total  freight  traffic  bandied  by  the  Georgia  Southern  & 
Florida  road  froui  July  1,  1896,  to  March  1,  1897,  to  Hampton 
and  Palatka,  amounted  to  $37,83i.04.  Of  tins  amount  $1,797.00 
went  to  Hampton,  and  the  balance,  $36,037.04,  to  Palatka.  The 
population  of  Hampton  is  from  350  to  400,  and  of  Palatka,  near- 
ly 5,000.  There  are  about  five  or  six  wholesale  merchants  at 
Palatka  in  the  different  lines  of  trade, — groceries,  grain  and 
hardware. 

Hampton  merchants,  it  is  testified,  will  have  to  discontinue 
"jobbing  business" and  conduct  only  "a  small  retail  trade"  under 
the  existing  discriminations  in  rates  against  Hampton  in  favor 
of  Palatka;  and  this  discrimination,  it  is  claimed,  is  one  cause 
of  the  emallness  of  Hampton  as  compared  with  Palatka. 

7.  The  proportions  of  the  through  rates  charged  from  St. 
Louis,  Nashville,  Chattanooga  and  the  northwest,  by  the  connec- 
tions of  the  Georgia  Southern  &  Florida  road  at  Macon,  remain 
the  same  no  matter  to  what  station  on  the  Georgia  Southern  & 
Florida  road  the  traffic  may  be  consigned,  and  no  matter  what 
may  be  the  proportions  of  such  through  rates  charged  by  that 
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road.  These  coimectiona,  however,  objected  to  the  "arbilraries" 
reducing  the  Palatka  rates  named  in  the  two  rate  sheets  of  the 
Georgia  Southern  Hi  Florida  road  hereinbefore  (in  subdivision 
a  above)  referred  to. 

The  witness  for  the  roade  testified  that  the  proportioBS  which 
the  Georgia  tJouthem  &  Florida  road  accepted  out  of  the  "rale* 
complained  of"  from  St.  Louis,  Nashville  and  Chattanooga,  re- 
spectively, to  Palatka,  exceed  the  actual  cost  of  the  movement  of 
the  traffic.  Hliile  making  this  statement,  he  admitted  that 
lie  did  uot  kuow  what  was  the  actual  cost  of  movement.  The 
"rates  complained  of"  were  the  rales  in  force  at  the  date  of  the 
Sling  of  the  complaint,  September  10,  1890.  There  is  no  evi- 
dence, or  opinion  of  any  witness,  that  the  reduced  rates  charged 
by  the  Georgia  Southern  &  Florida  road  at  the  date  of  the  hear- 
ing paid  either  the  coat  of  movement  or  anything  in  excess  there- 
of. 

The  testimony  is  that  these  reduced  rates  of  the  Georgia  South- 
ern &  Florida  road  for  its  portion  of  the  haul  to  Palatka  are  a 
continuation  of  the  mileage  rate,  or  of  the  rate  per  ton  per  mile, 
to  Jacksonville. 

The  divisions  of  the  entire  through  rates  from  St.  Louis,  'Sash- 
ville  and  Chattanooga  lo  Palatka  Iwtween  the  Georgia  Southern 
&  Florida  Company  and  the  other  members  of  tlie  through  line 
are  made  on  a  mileage  basis,  the  amoiuit  allotted  to  each  member 
of  the  line  being  in  proportion  to  the  length  of  the  haul  over  its 
road. 

8.  It  appears  that  prior  to  the  time  tlie  first  of  these  rate 
sheets  issued  by  the  Georgia  Southern  &  Floriila  nmil  ( m<-ntiom-d 
in  subdivision  :t  above)went  into  effect — to  wit,  Februarys,  1897 
— there  was  what  was  known  as  a  ''base  line,"  extending  from 
Jacksonville  along  the  line  of  the  Florida  Central  &  Peninsular 
road  through  Lake  City  as  far  west  as  Live  Oak.  It  was  agreed 
botwwn  the  roads  that  operated  in  Florida  in  the  territory  south 
of  that  line,  that  that  territory  could  not  bo  entered  except  upon 
certain  rates  called  "spocifics"  or  "arbitrarica."  which  were  then 
maintained  on  tratSc  from  points  wc«t  of  the  line  into  that  terri- 
tory. The  carriers  interested,  other  than  the  Georgia  Sfmlhem 
&  Florida  road,  were  anxious  t»  maintain  this  adjualnipnt  of 
rates,  and  the  reductions  in  (he  Palatka  rates  made  by  the  Gpor- 
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Georgia  Southern  ds  Florida  liailwa^  Uoujitiu^,  "the  rale  lu 
Palatka  is  controlled  by  tliv  water  roulo  butwoi'U  JudKnuitviUu 
and  Palatka  on  the  St.  Jiilius  Itiver."  'I'liere  arti  taorv  rail  liutw 
between  Jacksonville  and  I'alatka  than  betwunn  Jat'-kaouvillii 
and  Hampton,  but  tho  main,  if  not  only,  juatiBcatiou  of  the 
higher  rates  to  Hampton  than  to  Palatku  rtiliud  upon  ie  water 
transportatioik  on  the  St.  Johns  llivep  from  Jaokftoiiville  lo  fa- 
latka.  On  the  theory  of  the  dofaiiBu,  that  the  ratea  [o  twth 
Hampton  and  Pulatha  are  baaud,  um  ahovu  statud,  on  the  Jack- 
sonville rat«a,  the  wattr  competition,  if  any,  atfeeting  raliM  I" 
Jacksonville,  would  operate  aa  muah  in  favor  of  ilampbin  ati 
Falatka,  and  Lenee  could  be  no  ground  for  higher  ratua  to  Hamp- 
ton than  to  Palatka. 

The  distance  by  rail  (Florida  Ccutrul  k.  Peninsular  road) 
from  Jackaonvilli3  to  Hampton  is  somewhat  leno  than  the  dis- 
tance bj  rail  (Jackaonville,  Tampa  &  Koy  WcKl  roadj  from 
Jacksonville  to  Palatka,  being  Kl  mileM  t^*  Huniptfjn  nnd  Sfi  luilm 
to  Palatka.  On  a  strictly  mileage  basis,  tlwrofore,  the  rMl  rate 
from  Jacksonville  to  Hampton  would  be  leee  than  th£  rail  rtUe 
from  Jacksonville  to  Palatka. 

It  doe«  not  apftear  that  there  ie  any  arrangeuiL-ut  or  agrannBUt 
between  the  rail  and  boat  lin<«  (or  through  rate's  and  tJiroogfa 
fehipmentE  by  rail  from  St.  Jxiuia,  \a«bvilU-  or  Cball«noogK,  to 
Jacksonville,  and  thence  by  tbe  Hi.  Jobru  Hiver  to  Palatka;  i 
there  is  no  evidence  thai  traffic  is  or  e*'er  has  been  Uassporlfid  b^ 
that  route.  On  a  ibipubeot  of  gooda  by  rail  to  Jacksonville  uaAA 
thence  by  river  to  Palalka,  transfer  would  be  aeceseary  trna  th* 
cart  to  the  river  boat  at  Jadoouville.  If  practloaUe,  it  i*  out 
pr'.'bable,  that  ^loodfi  would  be  efaippvd  by  rail  from  St.  Louia,  9i4 
utiles,  from  XatiivIIle.  GH4  tuLlea,  or  froui  ChaUauoofw,  478 
milee,  the  short-line  diatUMx*  from  tltoae  cities,  respocfiyely,  to 
JaduKmville,  and  theu  be  mnffftrred  f rtiui  ears  to  boAt  £or  tbe 
ini-i{niJ£cant  n'-Riainiti^  portion  of  tike  haul.  H  Biile»  from  Jod- 
BomiBe  w  Palui^a.  iliereby  ineiurit^ expend  wid  dulay  of  \ruMf 
fer.  1'hii^  could  not  liappoi  ander  nurtnal  ooDdiliuoa  or  In  tlw  ■ 
absence  of  probihitory  cr  ki^7  csMMivf  tui  mte*  fnan  Ja< 
eonville  to  Palxtka- 

2.  Tlie  proof  nbowi.  thai  tLe  tales  to  PsUtka  mi  force  when  tkt  ' 
complaint  was  nmtle  fSqX.  16, 3886)  nre  nontpiiMd  of  tLe  ntet 
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matdiig  results  in  Iiigber  rates  to  the  shorter-distance  points  than 
to  tliG  longer-distance  basing  points  beyond,  but  it  is  unusual 
under  it  to  make  the  rates  to  the  shorter-distance  points  greatei 
than  the  rates  to  tbti  longerdistaucc  points  plus  the  locals  back. 

10.  For  the  year  ending  June  30,  lK9ti,  the  gross  earnings  of 
the  Georgia  Southern  &  Florida  Kailway  Company  were  *S6»,- 
115.89.     The  average  receipts  per  ton  per  mile  were  1.53  cents 

The  operating  expenses  and  taxes  were  $610,328.99,  and  the 
fixed  charges  $179,200.00,  making  tLe  total  of  operating  ex- 
penses, taxes  and  fixed  charges,  $7S9, 528.99.  Deducting  this 
last  amount  from  the  gross  earnings,  there  ie  left  $79,586,90. 
The  fixed  charges  mentioned  above  were  5  jier  cent  interest  on 
hrst-niortgage  bonds  uraoiinting  to  $3, 684,000.00. 

The  capital  stock  of  the  Georgia  Southern  &  Florida  Railway 
Company  consisted  of  $684,000,00  of  first  preferred  stock,  of 
*1,084.WI0,00  of  second  prpferred  stock,  an.l  $1,000,000.(10  of 
common  stock,  making  a  total  nf  $2,768,000.00.  The  balance  of 
$78,586.90  left  aft«r  deducting  operating  expenses,  taxes  and 
fixed  charges,  from  gross  earnings  would  not  pay  qtiile  IV4  per 
cent  on  first  preferred  stock,  and  would  leave  no  dividend  for 
second  preferred  or  common  stock. 

The  Georgia  Southern  &  Florida  road  is  285  miles  in  length 
and  extends  from  Macon,  Oa,,  to  Palatka.  The  total  coet  of  the 
roud  and  equipments  was  $6,458,693.81. 

Conclusions. 

1,  All  the  defendants  appear  to  be  engaged  in  the  transporta- 
tion of  interstate  traffic,  and  in  rcspoct  to  the  traffic  involrccl  in 
thit  case  arc  snbjfft  to  tlie  Act  to  Itegiilnto  Commerce, 

The  onntention  on  the  part  of  the  defendanln,  »»  set  forth  in 
their  answers,  is,  in  aubstance,  that  the  rat«a  in  question  to  both 
Hampton  and  Palatka  are  baaed  on  the  rates  to  .Tacksonville. — 
in  other  words,  that  they  are  made  up  of  the  rates  to  .TacksonviUe 
imd  of  the  ratL-s  thence  to  Hampton  and  Falatka,  respectively. — 
and  that  by  reason  of  the  fact  that  tiierc  is  water  transportation 
by  iho  St.  John.«  Kiver,  as  well  as  rail  transpcprlation,  from  Jark- 
oonville  to  Palatka,  whereas  there  is  only  rail  trensportation 
from  Jacksonville  to  Hampton,  the  rate*  are  made  lower  to  Pal- 
■tka  than  to  Tlampton.     In  the  language  of  the  answer  of  the 
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(ieorgia  Southern  &  Florida  Railway  Company,  "the  rate  to 
Palatka  is  controlled  by  the  water  route  between  Jacksonville 
and  Palatka  on  the  St.  Johns  River."  There  are  more  rail  lines 
between  Jackaonville  and  Palatka  than  between  Jacksonville 
and  Hampton,  but  the  main,  if  not  only,  justiHcation  of  the 
higher  rates  to  Hamptoo  than  to  Palatka  relied  upon  is  water 
transportation  on  the  St.  Johns  River  from  Jacksonville  to  Pa- 
latka. On  the  theory  of  the  defense,  that  the  rates  to  both 
Hampton  and  Palatka  are  baaed,  as  above  stated,  on  the  Jack- 
sonville rates,  the  water  competition,  if  any,  affecting  rates  to 
Jacksonville,  would  operate  as  much  in  favor  of  Hampton  as 
Palatka,  and  hence  could  be  no  ground  for  higher  rates  to  Hamp- 
ton than  to  Palatka. 

The  distance  by  rail  (Plorida  Central  &  Peninsular  road) 
from  Jacksonville  to  Hampton  is  somewhat  less  than  the  dis- 
tance by  rail  (Jacksonville,  Tampa  &  Key  West  road)  from 
Jacksonville  to  Palatka,  being  51  miles  to  Hampton  and  55  miles 
to  Palatka.  On  a  strictly  mileage  basis,  therefore,  the  raiJ  rate 
from  Jackaonville  to  Hampton  would  be  less  than  the  rail  rata 
from  Jacksonville  to  Palatka. 

It  does  not  appear  that  there  is  any  arrangement  or  agreement 
between  tlie  rail  and  boat  lines  for  through  rates  and  through 
shipments  by  rail  from  St.  Louis,  Nashville  or  Chattanooga,  to 
Jacksonville,  and  thence  by  the  St.  Johns  Kiver  to  Palatka ;  and 
there  is  no  evidence  that  traffic  is  or  ever  has  been  transported  by 
that  route.  On  a  shipment  of  goods  by  rail  to  Jacksonville  and 
thence  by  river  to  Palatka.  transfer  would  be  necessary  from  the 
cars  to  the  river  boat  at  Jacksonvdlle,  If  practicable,  it  is  not 
probable,  that  goods  would  be  shipped  by  rail  from  St.  Louis,  044 
miles,  from  Nashville,  624  miles,  or  from  Chattanooga,  473 
miles,  the  short-line  distances  from  those  cities,  respectively,  to 
Jacksonville,  and  then  be  transferred  from  ears  to  boat  for  the 
insignificant  remaining  portion  of  the  haul,  55  miles  from  Jack- 
sonville to  Palatka,  thereby  incurring  expense  and  delay  of  trans- 
fer. This  could  not  happen  under  normal  conditions  or  in  the 
absence  of  prohibitory  or  highly  excessive  rail  rates  from  Jack- 
sonville to  Palatka. 

2.  The  proof  shows  that  the  rates  to  Palatka  in  force  when  thf- 
eomplaint  wot  made  (Sept.  16, 1896)  were  composed  of  the  rates 


520 


liEPOKTS. 


to  Jacksonville  and  the  rates  thence  to  Palatka.  The  rates  from 
JackBoiiville  to  Palatka  both  by  rail  and  by  river  were  then  the 
same.  But  at  the  time  of  the  heariiig,  April  9,  1897,  the  rates 
ID  excess  of  the  Jacksonville  rates  charged  by  the  tenuinat  cur 
rier,  the  Georgia  Southern  &  Florida  Jlailway  Company,  were 
materially  reduced  below  what  they  were  at  the  tiling  of  the  com- 
plaint, and  resulted  in  through  rates  to  Palatka  but  little  higher 
than  the  Jacksonville  rates. 

These  reduced  rates  of  the  Georgia  Southern  &.  Florida  Rail- 
way are  very  much  lower  than  the  boat  rated  from  Jacksonville 
to  Palatka, — so  low,  in  fact,  that  the  boats  "without  the  aid  of 
connections'*  cannot  meet  them.  The  evidence  is  that  they  are 
a  continuation  from  Jacksonville  to  Palatka  of  the  mileage  rate, 
or  rate  per  ton  per  mile  up  to  Jacksonville.  In  other  words,  the 
haul  to  Palatka  under  these  rates  is  treated  as  a  through  haul  nil 
the  way  to  Palatka,  and  not  as  a  through  haul  to  Jacksonville 
plus  a  local  haul  from  Jacksonville  to  Palatka.  These  rates  to 
Palatka,  therefore,  in  force  at  the  time  of  the  hearing,  were  not 
affected  by  water  competition  between  Jacksonville  and  Palatka, 
and  Palatka  was  given  under  the  entire  through  rates  only  the 
benefit  of  the  etfoci,  if  any,  of  water  competition  on  the  rates  as 
far  as  Jacksonville. 

3.  The  proof  docs  not  sustain  the  claim  of  the  defendants  that 
the  Hampton  rates  are  based  on  the  Jacksonville  rates.  U 
shoMS,  on  the  contrary,  that  the  rales  to  Hampton  (in  force  when 
the  complaint  was  made,  Sept.  16,  1890)  were  based  on  tlie  rates 
to  Palatka,  being  made  up  of  the  rate  for  the  haul  through  Hamp- 
ton to  Palatka,  and  the  local  rate  of  the  Qoorgia  Southern  &  Flor- 
ida Kttilway  Company  from  Palatka  buck  to  Hampton.  John 
M.  Cutler,  the  (Icneral  Freight  Agent  of  that  company,  and  the 
only  witness  examined  in  behalf  of  the  defendants,  admitted  on 
cross-examination  that  (he  Hampton  rates  were  oompowd  of  the 
through  rates  to  Palatka  and  practically  the  local  rates  back, 
and  stated  that  tlie  company  "would  not  stop  a  car  at  Hampton 
upon  the  Palatka  rate,  but  would  drop  a  car  at  Hampton  upon 
the  Palatka  i-ate  pliui  the  local  bad-."  On  the  tariff  sheets  also 
of  the  defendants  there  is  a  note  that  the  Hampton  rales  ar» 
"bated  on  the  Pnlatlea  ratfa." 

As  stated  in  our  findings  of  fad.  through  rates  made  in  thlt 
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way — that  is,  composed  of  rates  to  "basing  points"  and  local  rates 
-  back — are  in  pursuance  of  what  ia  known  as  the  "basiug-point" 
svstem  of  rate-making,  which,  according  to  the  evidence  of  the 
witness  (Cutler),  prevails  "throughout  the  southern  territory." 
This  system  has  been  heretofore  several  times  discussed  and  dis- 
approved by  the  Commission.  Ee  Louisville  &  N.  K.  Co.  1 
I.  C.  C.  Rep.  84,  85,  1  Inters.  Com.  Eep.  278;  Martin  v.  Chi- 
cago, B.  <£•  Q.  11.  Co.  2  I.  C.  C.  Eep.  46,  47,  2  Inters.  Com.  Rep. 
32;  Re  Tariffs  and  Clmsifications  of  A.  &  W.  P.  R.  Co.  3  I.  C. 
C.  Rep.  24,  25,  4(H9,  2  Inters.  Com.  Rep.  461. 

Under  this  system,  where  the  haul  is  through  the  basing  point 
to  a  point  beyond,  the  rate  to  the  latter  is  the  through  rate  to  the 
basing  point  plus  the  local  rate  from  the  baaing  point  on,  and 
where,  as  in  the  present  case,  the  haul  is  to  an  intermediate  point, 
Ihe  rate  to  the  intermediate  point  is  the  rate  for  the  haul  through 
such  intermediate  point  to  the  basing  point  plus  the  local  rate 
back  over  the  same  line.  In  the  former  case,  the  haul  is  not 
treated  as  a  continuous  haul  through  the  basing  point  to  the  point 
beyond,  but  as  two  distinct  hauls ;  one  a  through  haul  to  the  bas- 
ing point,  and  the  other  a  local  haid  from  the  basing  point  to  the 
point  beyond ;  and  in  the  latter  case,  not  as  a  through  haul  to  the 
intermediate  point,  but  as  a  haul  through  the  intermediate  point 
to  the  basing  point  beyond  plus  a  local  haul  back.  Local  hauls,  as 
is  well  known,  are  much  more  expensive  to  the  carrier  per  mile 
than  long  through  hauls,  or  any  proportion  of  such  through  hauls. 
Therefore  local  rates  are  properly  made  much  higher  for  the 
same  distance  than  through  rates,  and  hence  the  charge  of  a  local 
rate  for  a  part  of  a  through  haul,  when  the  extra  expense  of  a  lo- 
cal haul  has  not  been  incurred,  ia  prima  facie  excessive,  Augus- 
ta Southern  R.  Co.  v.  Wrightsville  &  T.  R.  Co.  74red.Rep.527. 

It  is  a  significant  fact  that  the  result  of  i.his  system  of  rate- 
making  is  to  enable  the  basing-point  merchants  to  compete  with 
the  local  merchants  of  surrounding  localities  at  their  own  doors 
on  equal  terms,  while  the  latt«r  are  debarred  from  such  competi- 
tion with  the  former,  and  as  to  territory  intermediate  between 
the  basing  points  and  surroimding  localities, merchants  at  thebas- 
ing  points  are  given  such  an  advantage  in  rates  as  to  enable  them 
to  undersell  merchants  at  surrounding  localities,  and  drive  them 
oHt  of  the  "jobbing  business"  in  such  intermediate  territory,  as 
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the  lestimony  shows  has  been  the  result  In  the  present  case.  The 
direct  tendency  and  almost  invariable  outcome  of  the  syateni  ia 
that  basing  iKiints  are  built  up  and  flourish  at  the  expense  of  sur- 
rounding localitiea.  The  building  up  of  one  localitv  at  the  ex- 
penee  of  another,  by  rates  favoring  the  former  and  discriminat- 
ing against  the  latter,  was  undoubtedly  one  of  the  principal  evils 
which  the  Act  to  Regulate  Commerce  was  designed  to  remedy, 
and  it  would  seem  that  due  allowance  might  and  should  be  made 
for  the  effect  of  competition  without  defeating  the  object  of  the 
law.  What  are  termed  competitive  points  may  be  given  rates 
relatively,  or  even  absolutely,  lower  than  the  rules  to  shorter-dis- 
tance points,  without  making  the  rates  to  the  latter  the  rates  to 
the  former  plus  the  exact  local  back.  There  is  grave  reason  for 
the  conclusion  that  the  object  of  the  carriers  in  cltarging  as  a  pfcrt 
of  the  through  rate  the  local  between  the  basing  point  and  sur- 
rounding localities  is  to  accomplish  the  natural  result  of  this  sys- 
tem of  rate-making,  and  that  competition  is  used  as  a  pretext  or 
justification  when  it  does  not  in  fact  ueceasitnte  such  a  state  of 
things. 

4,  The  rates  in  force  to  Palalkn,  however,  at  tlie  date  of  the 
hearing  fand  those  still  in  force,  so  far  as  the  proof  and  the  tar 
iffs  on  file  with  the  Commission  show)  are  «o  much  lower  than 
iho  rates  t/>  Hampton,  that  ihe  latter  exceed  the  rates  for  the  haul 
through  Hninpton  to  Falatka  pluii  the  local  l>ack.  Thin,  as  the 
witness  (Cutler)  testified,  is  rare  even  in  this  "southern  torn- 
torv,"  where  the  baaing-point  system  of  di  scrim!  oat  ion  in  favor 
of  basing  points  prevails.  The  uncontradicted  proof  is  that 
Hiuiipton  merchants  can  and  do  ship  goods  llirough  llampfm  tu 
Pnlatka  at  the  Palatka  rate,  and  then  back  on  the  local  rate  frain 
Pftlatka  to  Hampton,  at  a  material  Ha\'ing  in  rales.  This  is  a 
discrimination  in  excess  of  tlial  under  the  baaing-point  ayitem 
proper,  and  there  is  no  pretense  of  justification  for  it 

5,  The  defendants  have  introduced  testimony  showing  thai 
the  freight  traffic  handled  by  the  Georgia  Soutliem  &  Florida 
road  from  Jnly  1,  18fl6,  to  March  1,  IMtT,  to  Ilarapton  was  in> 
significant  ae  compared  with  that  bandied  to  Palatka  during  the 
same  period,  and  also  that  Hampton  itself  ia  small  as  compared 
with  Palatka.  Tbn  natural  effect  of  the  "baaing-point"  systno 
of  roto-making  being,  as  before  stated,  to  build  up  th»  bsftin^ 
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point  at  the  expense  of  surrounding  points,  the  comparative  in- 
significance o£  the  business  and  size  of  Hampton  may  be,  and 
doubtless  is,  to  some  extent  at  least,  the  outcome  of  that  system. 
The  Hampton  merchant  examined  aa  a  witness  in  behalf  of  the 
complainant  claimed  that  this  was  the  case,  and  the  claim  can 
not  be  said  to  be  wholly  unfounded.  The  defendants  cannot,  of 
course,  set  iip  the  injurious  consequences  of  their  discriminations 
js  a  justification  of  such  discriminations. 

Even,  however,  if  the  comparative  smalinesa  in  business  and 
(jopulation  of  Hampton  was  not  to  any  extent  attributable  to  rate 
discrimination  in  favor  of  Palatka,  that  smalinesa  would  be  no 
justification  for  discrimination  against  Hampton.  The  Act  to 
Hegulate  Commerce  was  designed,  it  may  be  safely  said,  as  much 
for  the  protection  of  small  aa  of  large  localities.  The  weak,  in- 
deed, stand  in  greater  need  of  the  protection  of  the  law  than  do 
the  strong. 

6.  The  defendants  have  also  proved  that  after  deducting 
<pperating  cjipensee,  taxes  and  fixed  charges  from  the  gross  earn- 
ings of  the  Georgia  Southern  &  Florida  Railway  Company  for 
ibe  year  ending  June  30,  1896,  the  balance  would  not  pay  quite 
I'/i,  per  cent  on  first  preferred  stock,  and  would  leave  no  divi- 
dend for  second  preferred  or  common  stock. 

As  a  general  proposition,  it  is  clear  that  the  unprofitable  or  in- 
adequate result  of  the  financial  operations  of  a  road  is  of  itself 
no  excuse  for  discrimination.  Discrimination  between  locali- 
ties on  a  road,  resulting  in  the  building  up  of  a  few  at  the  ex- 
|>ense  of  many,  may  in  fact  contribute  largely  to  its  unsntiafae- 
tory  financial  condition.  The  prosperity  of  a  road  under  nor- 
mal conditions  will  be  promoted  to  a  greater  extent  by  a  system 
of  rates  which  will  increase  business  at  stations  all  along  its  line 
than  by  a  system  the  tendency  of  wbieli  is  to  build  up  widely 
separated  basing  points  at  the  expense  of  intermediate  stations. 
Having  tried  the  latter  system  and  foimd  it  unprofitable,  the 
course  of  wisdom  is  to  abandon  it. 

Tlio  purpose  of  the  defendants  in  making  this  proof  as  to  the 
financial  condition  of  the  Georgia  Southern  &  Florida  Railway 
Company  was  doubtless  to  show  the  impracticability  of  reducing 
to  any  extent  the  Hampton  rates,  thereby  further  diminishing 
the  already  inadequate  revenues  of  that  company.     Rates  to  a 
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locality  or  a  number  of  localities  on  a  road  may  be  absolutely  or 
relatively  esceBsive  and  at  the  same  time  the  total  earnings  of 
the  road  may  be  insufficient  because  of  rates  absolutely  or  rela- 
tively too  low  to  other  stations.  Where  such  is  the  case,  it  is 
manifest  the  insulEcient  earnings  of  the  road  are  no  grounds  for 
maintaining  the  excessive  or  relatively  high  ratea. 

It  is  alleged  in  the  "joint  and  several"  answer  of  the  Georgia 
Southern  &  Florida  Kailway  Company,  the  Western  &  Atlantic 
Railroad  ('ompany,  and  the  Nashville,  Chatlanooga  &  St,  I/>uis 
Railway  Oonipany,  that  the  Palatka  rates,  while  they  pay  "some- 
thing more  ilian  the  additional  cost  of  moving"  the  Palatkn 
traffic,  are  yet  "so  low  that  if  that  railway  company  [The  Oeor^ 
g'ia  Southern  &  Florida]  were  compelled  to  reduce  all  its  local 
rates  to  points  such  as  Ilanipton,  to  the  proportions  which  it  re- 
ceives out  of  its  said  through  rates  to  Palatka,  il  will  be  impotav 
ble  for  that  railway  company  to  pay  operating  expenses  and  fixed 
charges."  Rates  cannot  be  said  to  be  reasonable  which  are  not 
reasonablj'  remunerative  to  the  carrier,  and  rates  which  do  not 
pay  their  full  proportion  of  operating  expenses,  fixed  charges 
and  reasonable  dividends  are  not  per  se  or  "in  and  of  themselves" 
reasonably  remunerative.  While  it  may  be  that  carriers,  under 
eertftin  exceptional  conditions,  are  justified  in  accepting  rates 
which  pay  anything  in  excess  of  operating  expenses  or  llie  coal 
of  movement,  yet  as  a  general  rule  all  traffic  should  be  made,  if 
possible,  to  pay  its  due  proportion  of  operating  expenses,  fixed 
charges  and  reasonable  dividends.  The  Palatka  rates,  there- 
fore, it  is  admitted,  are  not  per  se  reasonably  remnneralive,  and 
a  portion  of  the  burden  which  naturally  should  be  borne  by  the 
Palatka  traffic  is  placed  upon  traffic  to  other  points. 

Til  the  case  of  f^myth  v.  Ames,  169  V.  S.  Ml.  42  L.  ed.  847, 
18  Sup,  Ct.  Rep.  -lis,  known  as  the  Nebraska  Maximum  fidi* 
Case,  the  principle  was  recognized  that  one  class  of  trafBc  oi 
business  should  not  be  taxed  with  the  burden  of  making  up  for  in- 
sufficient or  unrcniunerative  revenue  derived  from  rates  on  othw 
traffie.  In  that  ease  the  two  classes  of  traffic  under  consideration 
were  domestic  Irafiic  and  interstate  traffic,  and  the  conrt  «ys: 
"So  far  as  rate*  of  transportation  are  eoncemefl,  domestic  biisi- 
Tiess  should  not  Vie  made  to  bear  tlie  losses  on  interstate  businem 
nor  the  latter  the  losses  on  domestic  buBineas."     The  same  prin- 
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ciple  is  applicable  as  between  different  localities,  and  its  viola- 
tion falls  witbin  the  inbibition  of  the  Hd  section  of  the  Act  to 
RegulatP  Commerce.  Placing  a  burden  upon  one  locality  which 
should  justly  be  borne  by  another  clearly  works  an  undue  preju- 
dice to  the  former. 

If  the  income  of  the  Georgia  Southern  &  I'lorida  Railway 
Company  from  its  entire  business  is  insufficient,  it  is  attributable 
to  such  rales  as  are  charged  to  Palatka,  and  not  to  the  materially 
iiigher  rates  charged  to  Hampton.  The  average  of  the  rates  per 
ton  per  mile  on  all  the  thirteen  classes  of  traffic  to  Hampton  and 
Palatka,  respectively,  at  the  date  of  the  complaint,  September 
16, 1896,  stated  in  cents  and  fractions  of  a  cent,  were  as  follows : 

To  Hampton.  To  Palatka. 

From  St.  Louis l.Dl  1.54 

"      NaBhvUle 2.12  1.5U 

■'     Uhftttanooga 2.67  1.89 

Under  the  reduced  rates  to  Palatka  at  the  date  of  the  bearing, 
April  9, 1S97,  the  average  of  the  rates  per  ton  per  mile  to  Palat- 
ka in  cents  and  fractions  of  a  cent  were  as  follows : 

To  Palatka. 

From  St.  Louis 1,29 

'■     Nasiiville 1.19 

"     Chattanooga 1.5H 

From  the  above  tables  it  will  be  seen  that  the  averages  of  the 
rates  per  ton  per  mile  on  all  the  classes  from  St.  Louis,  Nash- 
ville and  Chattanooga  to  Hampton,  in  force  when  the  complaint 
was  filed,  were  very  much  higher  than  the  averages  of  rates  per 
ton  per  mile  from  those  cities  to  Palatka,  and,  under  the  reduced 
rates  to  Palatka  in  force  at  the  date  of  the  hearing,  the  averages 
to  Hampton  were  higher  than  to  Palatka,  to  a  greater  extent 
than  under  the  former  rates. 

The  "ai'ornge  of  receipts  per  ton  per  mile"  on  traffic  in  gen- 
eral from  nil  points  to  all  stations  of  the  Georgia  Southern  & 
Florida  Railway  Company  for  the  year  ending  June  30,  1896, 
was  pmved  by  the  defendants  to  be  1.53  cents.  As  shown  in  the 
foregoing  tables  the  averages  of  the  rates  per  ton  per  mile  to 
Palatka  under  the  rates  in  force  when  the  complaint  was  filed 
were  about  the  same  as  that  average  of  receipts,  and  iinder  the  re- 
duced rates  in  force  to  Palatka  at  date  of  bearing,  were  materially 
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lower,  while  the  averages  of  tbe  rates  per  ton  per  mile  to  Hamp- 
ton were  largely'  in  excess  of  those  receipts. 

If,  therefore,  the  unsatisfactory  financial  veeult  of  tb«  opera- 
tions of  the  Georgia  Southern  &  Florida  Hailwa>'  for  the  year 
18il6  can  be  ascribed  to  rales  alone,  it  is  chargeable  to  rak-s  such 
us  the  Palatka  rates,  which  yielded  a  rate  per  ton  per  mile  about 
tlio  same  as  the  average  reeeipte  (l.fiS  cle,J  of  the  road  for  that 
year  on  all  traiKc,  and  of  which  average  receipts  that  unsatisfai- 
lory  result  was  tbe  outcome.  It  may  be,  however,  that  the  ab- 
sence of  remunerative  business  in  adequate  quantity  was  tbt< 
main  cause. 

In  view  of  tbe  fact  that  tbe  total  freight  tratiic  handled  by 
the  Georgia  Southern  i;  llorida  road  to  Palalka  from  .Tuly  1, 
1S!>6,  to  March  1,  1897,  was  about  twenty  times  tbe  amount  of 
ihe  traffic  handled  during  that  period  to  Hampton  ($37,834.04 
to  I'ulatka  and  $1,797.00  to  Hampton),  Ihe  loss  of  revenue  lo 
the  road  by  reduction  of  the  Palatka  rates  would  be  many  lime» 
greater  tbnn  sncL  loss  of  revenue  by  a  like  reduction  of  thr 
Haniplfm  rate,  and  unrcmunorative  rates  to  Palatka  would  thei»- 
fore  affect  much  more  seriously  the  tinancial  outcome  of  the  en- 
lire  operations  of  the  road  than  would  eiieh  rates  to  Hampton. 

7,  Rates  for  the  terminal  portion  of  a  through  haul,  which  arc 
a  continuation  to  tbe  end  of  tlie  haul  of  mileage  rates,  are,  in  tlie 
absence  of  exceptional  conditions,  reasonable  and  proper.  The 
general  rule  applicable  to  tJirougb  hauls,  indeed,  is  ibat,  while 
thw  aggregate  rate  increases  with  the  length  of  tbe  haul,  the  ratf 
[wr  ton  per  mile  decreases.  The  rates,  then,  in  force  at  the  date 
of  Ike  hearmtj  from  Jacksfmville  to  Palatka  fnr  the  terminal  por- 
tion of  the  tbn^ugb  hauls  from  St.  Tx)uis,  Xasbvilli-  and  Chatta- 
nooga to  Palnlka,  which  were  mileage  rales  and  much  lower  than 
tbe  river  rates,  and  not  contriilled  by  river  oimiielition,  ap- 
pear to  have  been  reasonably  high  as  proportions  of  the  through 
rates.  The  rates  also  in  force  at  the  dfite.  of  the  fomj}!aint  from 
.Tacksoiiville  to  Palatlca  as  proportions  of  the  through  rates,  and 
which  were  charged  by  both  the  rail  and  river  line,  appear  to 
hare  been  renw>nably  high  "in  and  of  them^'elves,"  eren  for  a 
f.irictlj/  local  havl  fmm  JacksonTille  to  Palatka.  For  example, 
the  first-class  rate  of  22  omta  per  100  pounils,  which  amounted 
to  $4.40  per  ton,  yielded  «  rate  per  ton  per  mile  for  the  .15  mil« 
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haul  from  JackBOnville  to  Palatka  of  S  cents,  and  the  average 
of  the  rates  per  ton  per  mile  on  the  twelve  classes,  exclusive  of 
class  F,  where  the  rate  is  per  barrel,  and  not  per  100  pounds,  is 
5.08. 

Notwithstanding  the  alleged  river  competition,  therefore,  the 
rates  at  the  dale  of  the  complaint  added  to  the  Jacksonville  rates 
in  making  the  Palatka  rates  appear  to  have  heen  reasonably  high. 
as  before  stated,  even  for  a  local  haul  between  J  ackaonville  and 
Palatka,  and  notwithstanding  such  competition  the  mileage  rate 
added  to  the  Jacksonville  rate  at  the  time  of  the  hearing  was  u 
reasonable  charge  for  the  terminal  portion  of  the  through  haul. 
If  river  competition  from  Jacksonville  to  Palatka,  then,  can  be 
said  to  have  at  all  influenced  the  rates  between  those  points,  it 
had  not,  either  at  the  date  of  the  complaint  or  of  the  hearing, 
brought  them  below  a  reasonable  level.  In  fact,  at  the  time  of 
rhe  complaint  it  had  left  the  rates  unreasonably  high  as  propor- 
tions of  through  rates.  Competition  which  does  not  reduce  the 
rates  to  the  longer-distance  point  below  what  are  reasonable  can- 
not justify  higher  rates  to  shorter-distance  points,  and  such 
higher  rates  are  presumptively  excessive. 

8-  The  testimony  on  the  part  of  the  roads  is  that  the  Hampton 
rates  are  "a  little  out  of  line,"  that  the  Georgia  Southern  &  Flor- 
ida road  "had  it  imder  advisement  to  discontinue  those  rates," 
and  that  at  one  time  that  road  did  "put  in"  rates  to  Hampton  not 
higher  than  the  Palatka  rates,  but  that  these  latter  rates  were 
withdrawn  on  the  objection  of  other  roads.  The  Georgia  SouHi- 
em  &  Florida  road,  it  will  be  noted,  had  at  the  date  of  the  hear- 
ing reduced  the  Palatka  rates,  notwithstanding  the  objeotinns 
of  its  connections  from  whom  it  received  the  hulk  of  its  traffic 
at  Macon.  The  objection,  however,  of  these  same  connection? 
to  the  reduction  of  the  present  relatively  high  rates  to  Hampton, 
19  assignnd  as  a  reason  for  maintaining  those  rates. 

If  thus  appears  that  the  rates  to  Hampton  arc  maintained 
not  because  they  are  inherently  reasonable,  but  because  of  the  ob- 
jection to  their  reduction  by  carriers  other  than  the  Georgia 
Southern  &  Florida  road,  operating  in  that  territory;  and  thi 
testimony  shows  further  that  there  was  a  "base  line"  arbitrarily 
fixed  by  the  carriers,  extending  from  Jacksonville  along  the 
line  of  the  Florida  Central  &  Peninsular  road  through  Lake  Citv 
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as  far  west  as  Live  Oak ;  and  it  was  agreed  between  the  carriers 
that  tlie  territory  in  f  iorida  south  of  that  line  should  not  be.en- 
tcTcd  from  points  west  of  that  line  except  upon  certain  rates 
called  *'specitics"  or  "arbitraries."  Uampton  is  south  of  thie 
''base  line,"  and  its  rates  were  fixed  under  this  agreement,  the  ob- 
ject of  which,  as  shown  by  the  testimony,  was  to  maintain  ratcfe 
as  agreed  upon,  or,  in  other  words,  prevent  their  reduction.  But 
for  this  agreement  the  Hampton  rates  might  be  made  lower  than 
thev  are  bv  the  normal  force  of  competition  between  the  two  rail 
lines  reaching  Hampton,  and,  as  the  testimony  shows,  would 
have  been  made  and  maintained  not  higher  than  the  Palatka  rates 
by  th(»  Georgia  Southern  &  Florida  road.  The  adjustment  of 
rates  to  Ilaiiiptoii,  Palatka  and  other  points  in  this  territory  is 
not,  therefore,  the  result  of  comix^tition,  but  of  concert  or  agree*- 
inent  b(*twceii  the  carriers.  In  speaking  of  a  similar  situation 
<lisclosed  in  the  case  of  Eimt  Tcnncssrr,  Virginia  d*  Georgia  Rail* 
iray  ComiHtuj/  c!  nL  v.  Interstate  Cummrrce  Commission  (re- 
cently decided),  DO  Fed.  Kep.  52,  the  Circuit  Court  of  Appeals 
at  Cincinnati  savs: 

"The  Interstate  (\)inmerce  Law  was  enacted  to  encourage 
normal  coinpetitioii,  but  it  is  not  in  acconl  with  the  spirit  or  let- 
ter of  that  hiw  to  reco^ni/e,  as  a  condition  justifying  a  discrim- 
ination MiTiiiiiM  one  hK»ality,  c«»mpetition  at  a  more  distant  lo- 
(  ality,  when  conij)etition  at  the  nearer  point  is  stilled  or  reduced. 
not  bv  nnrnial  n'strictions,  but  by  agreement  l)etwi*on  those  who 
otherwise*  wonld  b(»  competing  carriers.  The  difference  in  con- 
diti«»ns  thus  j)rodn<MMl  is  effected  by  a  restraint  upon  trade  and 
cnninierce.  whicli  is  not  only  violative  of  the  (*ommon  law,  but  of 
the  s.>-ealh'd  Federal  anti-trust  act." 

0.  \Vhih'  it  is  elear  that  the  j)resent  rates  to  1Iampt<»n  are  un- 
lawful fr<»ni  every  point  of  view,  an<l  while  there  is  much  in  fa- 
vor of  tlie  proposition  that  rates  to  1Iam]>ton  by  the  Georgia 
Soutliern  iV  Florida  ouLdit  not  to  Ix*  hi^rher  than  to  Palatka,  still 
we  are  nf  tlie  opinion,  upon  a  view  of  the  whole  situation,  apply- 
inir  the  rub'  enuneiat(Ml  by  the  Supreme  C\»nrt  of  the  United 
State*  in  recent  cases  and  followed  bv  till-*  Commission,  that 
rates  to  Palatka  may  lawfully  1x»  somewhat  lower  than  to  Hamp- 
ton. 

The  lo<*ation  of  Jacksonville   as    a    seaport    produces  an  ab- 
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uonnally  low  rail  rate  at  that  pomt.  There  is  daily  communica- 
tion hy  water  between  Jackaonville  and  Palatka.  While  the 
present  Palatka  rates  are  lower  somewhat  than  the  Jacksonville 
rates  plus  the  water  rate  from  Jacksonville  to  Palatka,  stiU  it  is 
evident  that  this  water  competition  must  force  a  rate  at  Palatka 
not  substantially  higher  than  the  Jacksonville  plus  the  river  rate. 
There  is  also  more  competition  by  rail  at  Palatka  than  at  Hamp- 
ton, although  this  phase  of  the  case  has  not  been  much  presented 
by  the  testimony,  and  is  not  given  much  weight  by  us. 

!Nor  can  the  financial  condition  of  the  Georgia  Southern  & 
Florida  Railway  Company  be  entirely  ignored.  The  neteaminga 
of  that  road  to-day  are  sufficient  to  pay  5  per  cent  interest  upon  a 
very  moderate  mortgage,  and  leave  practically  nothing  for  divi- 
dends upon  its  stock ;  they  are  suflicient  to  pay  about  6  per  cent 
upon  one  half  of  the  actual  cost  of  construction.  While  this 
does  not  of  itself  furnish  an  excuse  for  the  carrier  to  violate  the 
Act  to  Kegidate  Commerce,  it  is  a  reason  why  we  should,  when 

■ymmanded  to  consider  the  interest  of  the  carrier,  carefidly  in- 
quire what  the  effect  of  our  order  is  to  be  upon  the  revenues  of 
the  company,  for  that  question  is  involved  in  determining 
whether  the  Act  is  violated  by  the  present  adjustment  of  rates. 
The  amoimt  of  freight  bandied  at  Hampton  is  comparatively 
small,  and  the  effect  of  any  order  applied  to  Hampton  alone 
Tvould  not  be  considerable,  but  if  every  intermediate  rate  north 
of  Palatka  were  to  be  reduced  to  a  level  with  the  Palatka  rate 
the  consequence  might  be  serious.  In  the  present  case  Hampton 
is  served  by  two  competing  lines  of  railroad,  and  this  perhaps 
niight  properly  give  that  locality  a  better  rate  than  points  north 
where  no  such  competition  exists;  but  it  is  difficult  to  see  how, 
under  the  circumstances  of  this  case,  we  can  materially  reduce 
the  rate  at  Hampton  without,  by  the  application  of  the  same 
principle,  somewhat  reducing  the  rate  at  points  north,  and  this 
are  bound  to  have  in  mind.  It  has  already  bpcn  remarked 
that  the  equitable  way  in  which  to  preserve  the  revenues  of  this 
company  would  be  to  raise  the  rate  to  Palatka  and  reduce  it  at 
intermediate  points.  This  is  undoubtedly  true,  but  it  is  difficult 
to  see  how  this  defendant  can  of  itself  and  without  concerted 
action  between  it  and  other  carriers  raise  the  Palatka  rate. 

5  Iktebs,  Com.  34 
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We  do  not  think,  however,  that  the  Hampton  rate  should  be 
higher  than  the  Palatka  rate  by  the  local  from  Palatka  to  Hamp- 
ton. As  has  been  said  in  recent  cases  by  this  Commission,  if  the 
Georgia  Southern  &  Florida  Eailroad  desires  to  meet  the  com- 
petitive rate  at  Palatka  it  must  acknowledge  in  the  making  of 
its  Hampton  rates  the  proximity  of  Hampton  to  Palatka.  The 
adding  of  the  local  to  the  Palatka  rate  is  unreasonable  whether 
the  actual  ser\uce  rendered  by  the  carrier  be  made  the  test,  or 
whether  the  competitive  conditions  between  Hampton  and  Pa- 
latka be  taken  into  account.  Even  supposing  the  tra£Sc  were 
actually  hauled  to  Palatka  and  from  Palatka  back,  the  haul 
from  Palatka  to  Hampton  is  in  no  sense  a  local  service. 

Again,  in  fixing  the  Hampton  rate  the  carrier  is  boimd  to  take 
into  account  the  interest  of  the  commimity  of  Hampton  as  well 
as  its  own  interest,  and  it  must  not  put  in  a  rate  at  that  point 
which  ])roliibits  its  citizens  from  the  transaction  of  business  in 
competition  with  Palatka.  The  reasons  for  this  have  been  pre- 
viously stated,  and  need  not  be  repeated  here.  Danville  v. 
Southern  IL  Co,  8  T.  (\  C.  Rep.  409. 

While  it  is  easy  to  say  on  what  basis  these  Hampton  rates 
ought  not  to  bo  made,  it  is  not  altogether  easy  to  say  how  they 
should  l)e  adjusted.  Upon  the  whole,  considering  the  rates  at 
Jacksonville  and  Palatka,  we  aiv  of  the  opinion  that  the  Hamp- 
ton ratrs  may  ho  higlior  than  the  Palatka  rates  by  about  the  dif- 
ferentials now  existing  lK»tween  Palatka  and  Jacksonville,  which 

are  in  cents  jmt  KM)  pounds  as  follows: 

Per 
bl>1. 

ClasBOH 1       2       ;i       4       r»       r,       A      B      r       D      E      H      F 

Rates 10       \)       S       7       0       5       4       4       4       .3      »       0        6 

Our  conclusion  is,  then,  that  the  present  rates  are  grossly  in 
violation  Iwjtli  (»t*  th<*  4th  an<l  the  :5<1  sections,  but  that  rates  may 
properly  1m»  made  that  are  higher  to  Hampton  than  Palatka  by 
about  the  difTerentials  above  in(licate<l.  No  order  will  be  made 
in  this  ease  n(»w.  If  by  ^May  1st,  next,  the  rates  in  question 
have  Im'C'u  ren<ljnsted  in  sul^tantial  accordance  with  this  opinion 
the  crmiplaint  will  be  <lisniissed  :  otherwise  an  order  will  issue  in 
the  premises. 


PA.  MILLEKS    8TATE  A 


.  phila.  a  e.  ry.  CO.  et  al. 
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Dicidcd  0<;iober  8,  1900. 


It  Ib  well  wttlcd  tbat  a  rajlway  company  whose  road  is  wholly  within 
the  bounds  of  a  single  fitat«,  "when  it  Toluntaril;  engages  ae  a  common 
carrier  in  interstate  oominerce  by  amking  an  arrangem<«t  for  a  eontiou- 
oua  carriage  or  ahipDient  of  goods  and  merchondiBe,  is  subjected,  bo  far 
KB  such  traffic  is  concerned,  to  the  rcgnlationB  and  provisions  of  the  Act 
to  regulate  commerce."  Interstate  C'oniaicrcc  Gommisaion  v.  Detroit,  Q. 
if.  <t  M.  a.  Co.  107  V.  S.  642,  42  L.  ed.  3051,  17  Sup.  Ct.  Rep.  988;  Cin- 
cinnati, -V.  0.  <f  T.  P.  II.  Co.  V.  Inlerstaie  Commerce  Comminion,  162  U. 
B.  164,  40  L.  ed.  935,  5  Inters.  Com.  Rep.  391,  16  Sup.  Ct.  Rep.  TUOi  The 
Daniel  Ball,  10  Wall.  5Q5,  5it6,  «i>t.  nom.  The  Daniel  Ball  v.  Unxtrit 
States,  m  U  ri.  1002. 

There  ia  no  violation  of  section  2  of  the  Commerce  law  shown  in  this 
case  in  the  application  of  the  rule  allowing  96  hours  for  unloading  cars 
at  Philadelphia ;  neither  is  there  any  violation  of  that  section  in  the 
fa«ts,  that  on  all  other  commodities  beside  those  to  which  the  96-bour 
rule  IB  applied,  only  48  hours  are  allowed  at  Philadelphia,  and  on  ooal, 
coke,  pig  iron  and  iron  ore  72  hours  are  allowed  at  interior  points,  while 
only  49  hours  are  allowed  on  other  traffic  at  interior  points.  Seolion  2 
prohiUtB  unjust  discrimination  in  "the  transportation  of  a  Uke  kind  of 
traffic,"  and  does  not  apply  where  the  traffic  is  of  different  kinds  or 
classes  not  conipelitive  with  each  other. 

The  rule  of  section  4  of  the  law,  forbidding  the  greater  charge  for  the 
shorten  than  the  longer  haul,  baa  no  application  to  this  case.  That 
rule  is  baaed  on  dialanee  and  relates  to  the  actual  transpurtaliou 
charges  and  not  to  demurrage  charges,  which  are  in  the  nature  of 
charges  for  storage  in  the  cars  of  the  carrier.  (Interstate  Comntitrte 
Commission  t.  Detroit.  U.  E.  rf  U.  R.  Co.  187  U.  S.  644,  42  L.  ed.  308.  IT 
Sup.  Ct.  Rep.  086.)  If,  however,  such  demurrage  charges  when  added 
to  transportation  rates  result  in  greater  aggregate  charges  in  certain 
cases  than  in  other  cases  involving  longer  hauls,  thiii  may  F0iiatitut4)  un- 
due preference  as  between  different  localities  under  section  3. 
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4.  If  the  time  allowed  at  Philadelphia,  or  other  terminalB,  for  loading  or 

unloading  is  reasonable  and  that  allowed  at  interior  points  Ib  unrea- 
sonably irmall,  then  an  undue  prejudice  to  interior  points  in  violation  of 
section  3  of  the  law  might  result;  and,  if  demurrage  charges  arc  made 
to  commence  before  the  expiration  of  a  reasonable  time  for  loading  or 
unloading,  this  may  be  a  violation  of  the  provision  of  section  1  of  the 
law,  which  directs  **that  charges  made  for  any  service  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property,  or  in  connec- 
tion therewith,  *or  for  the  receiving,  delivering,  storage,  or  handling  of 
such  property,  shall  be  reasonable  and  just.*' 

5.  While  it  is  held  by  the  Supreme  Court  in  Interstate  Commerce  Commis* 
sion  V.  Cincinnati,  A'.  0.  d  T.  i*.  K.  Co.  1C7  U.  S.  479,  42  L.  ed.  243,  17 
Sup. Ct. Rep.  80C,that  theCommission  has  no  power  to  prescribe  rate^, 
''maximum,  minimum,  or  absolute,"  the  Commission  may  order  the 
carriers  to  ^'desist  from  the  continuance  of  an  unlawful  practice."  {In- 
terstate Commcrve  Coinmission  v.  L'ttst  Tcnncssrc,  W  d  if.  It.  Co.  85 
Fed.  Hep.  110).  The  Commission  may  therefore  after  investigation 
find  a  particular  rate  to  lx>  unlawful  and  prohibit  the  exaction  of  that 
rale,  or  iind  the  time  allowed  for  loading  or  unloading  unlawful,  or,  in 
other  words,  unreasonably  small,  and  forbid  the  charging  of  demurrage 
at  the  ex])iration  of  that  time  and  l>efore  the  expiration  of  a  reasonable 
time. 

(>.  It  is  held  that  48  hours  is  an  unreasonably  small  allowance  of  time  for 
unloading  where  any  portion  of  it  has  to  be  consunie<l  in  attending  to 
the  preliminaries  necessarily  antecedent  to  the  actual  process  of  un- 
loading,  and  it  is  ordered  that  as  to  grain,  flour,  hay,  and  feed  consigned 
t<)  and  deliverable  at  interior  points  in  the  territory  of  the  Philadelphia 
Car  Service  Association,  the  defendants  cease  and  desist  from  charging 
demurrage  until  tlie  expiration  of  a  reasonable  time  for  unloading  after 
the  cars  have  been  placed  for  unloading  and  notice  of  tuch  placing  has 
been  given  the  consignee  or  other  proper  party.  It  is  further  held  that 
48  hours  will  In>  a  reasonable  time  for  the  actual  unloading. 

7.  liy  section  1  of  th(^  law,  storage  is  named  us  a  "service  in  connection*' 
with  trans])ort-iition,  and  the  charges  therefor  are  required  to  be  "rea- 
sonable and  just."  The  schedule  of  rates  retiuiriHl  by  section  0  of  the 
law  to  \h.\  printed,  posted  and  filed  with  the  Commission  should  state, 
among  other  terminal  charges,  the  rules  and  regulations,  if  any,  of  the 
carrier  in  relation  to  stoiage;  and  the  Commission  has  so  ordered. 


Wilson  Welsh,  for  the  complainant. 

Charles  Ilcebner,  for  l*liiladi»li)hia  k  Koading  Kuihvay  Com- 
pany, tli<»  ('<ntral  Kailroad  of  New  Jersey,  the  Perkiomen  Rail- 
road (.'<»ini)any  and  the  Stony  ('i'e<  k  Itailroad  Company. 

Georrjc  V.  Masse i/,  for  Pennsylvania  Kailroad  Company  and 
the  Xorthern  (.'enlral  Kailway  Company. 

F.  I.  Goweu.  for  Lehigli  Valley  Kailroad  Company. 
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David  Willcox,  for  Delaware  &  Hudson  Canal  Company. 

S.  P.  Wolverton,  for  Erie  &  Wyoming  Valley  Railroad  Com- 
pany, Central  Pennsylvania  &  Western  Railroad  Company,  Ban- 
i;or  &  Portland  Railway  Company,  Delaware,  Susquehanna  & 
Schuylkill  Railroad  Company. 

Ri:roiiT  AND  Opinion  of  the  Commission. 
(  'lemexts^  Commissioner: 

The  Pennsylvania  Millers'  State  Association,  complainant  in 
tliis  cause,  is  a  corporation  organized  under  the  laws  of  the  State 
of  Pennsylvania.  The  object  of  the  Association  as  stated  in  its 
complaint  to  this  conmiission,  is  ^'to  protect  and  promote  the  in- 
terests of  the  milling  industry  of  the  State  and  of  all  engaged  in 
the  purchase  and  sale  of  grain,  flour,  feed  and  hay,  for  consump- 
tion in  the  State  and  for  export." 

The  complaint  alleges  that  the  members  of  the  Association 
"are  engaged  in  the  manufacture  of  flour  and  feed''  and  that 
"they  are  purchasc^rs  of  grain,  feed,  flour,  hay  and  other  mer- 
chandise throughout  the  west  for  home  consumption  and  for  ex- 
port,'' and  charges : 

1.   ''That  the  defendants  have  been  and  are  guilty  of  viola- 

I  ions  of  the  ])rovisions  of  sections  1,  2,  3  and  4  of  the  Act  to  regu- 
late commerce,  in  that  they  have  long  established  and  maintained, 

II  nd  do  establish  and  maintain,  car  service  rules  and  regulations. 
that  are  unjust  and  unreasonable,  and  that  discriminate  against 
such"  of  the  members  of  the  complainant  "as  are  located  at  in- 
ferior  points  of  the  State  upon  the  lines  of  the  defendant  compa- 


nics.' 


2.  That  ''this  discrimination  consists  in  charging  at  interior 
points  $1.00  per  car  for  each  day  or  fraction  of  a  day  said  car 
may  he  detained  over  J^S  hours  in  unloading  or  loading,  while  on 
cars  loading  with  coal,  cohe,  pig  iron  or  iron  ore,  delivered  at  in- 
terior points,  72  hours  are  allowed  for  loading  or  unloading,  and 
at  terminal  points,  such  as  Philadelphia,  Kew  York  and  Balti- 
more, the  following  privileges  are  accorded:" 

fa)  "In  Philadelphia,  96  hours  on  all  cars  that  arrive  at 
the  delivery  points  of  the  respective  companies  after  notice  of 
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such  arrival  has  been  given  to  the  consignee.  The  latter  may 
then  order  the  car  to  another  delivery  point,  and  will  still  have 
96  hours  to  unload,  after  its  arrival  at  the  point  designated ;  or  if 
the  car  contains  flour  or  grain,  he  may  order  it  to  the  warehouses 
of  the  defendant  companies  and  10  days'  freight  storage  is  ac- 
corded him  on  the  grain  or  flour — whether  for  local  consumption 
or  export.  In  New  York,  the  time  allowed  on  flour  is  from  5 
days  to  40,  and  on  grain,  feed  and  hay,  120  hours.  In  Balti- 
more, 9G  hours  are  allowed  on  mill  feed,  hay  and  straw,  and  120 
hours  on  grain  and  flour." 

(b)  "In  addition  to  these  special  and  discriminating 
privileges  at  the  three  terminal  points  above  named,  consignees 
may  order  flour  from  store  at  the  expiration  of  the  10  days  al- 
lowed to  a  private  warehouse,  or  to  a  dock  for  export, — without 
any  additional  charge.  And  when  ordered  to  the  warehouses  of 
the  defendant  companies,  the  labor  of  unloading  cars  is  all  done 
at  the  expense  of  the  carrying  companies." 

3.  "That  dcf(»n(lants  make  no  corresponding  allowances  in 
rates  of  f reiirht  to  complainants,  and  do  not  afford  any  assistance 
in  loading  or  unloading  cars,  but  complainants  are  compelled  to 
pay  the  saiiu;  rates  of  freight  from  the  west  that  prevail  to  the 
terminal  points,  although  the  distance  in  most  cases  is  much  less, 
and  in  addition  on  resliipment  must  pay  relatively  much  higher 
local  rates  to  Philadelphia,  New  York,  Baltimore  and  interior 
points." 

All  the  dc^fendants  have  filed  answers  except  the  Central  Rail- 
road C^anpanv  of  New  .lersev,  the    Delaware  &  Hudson   Canal 
I      •  •  • 

Company,  the  Kri(»  Kailn^id  Company,  the  Delaware,  Lacka- 
wanna iV  Wi'sKM'n  I{ailroa<l  Coni))any,  and  the  Xew  York,  Onta- 
rio i^:  Western  Kailroad  Comj)any. 

These  answers,  while  n<»t  exi)re?sly  a<lmittinff.  do  not  deny 
that  the  '*(  'ar  Serviet^  Kules"  are  as  stated  in  the  complaint,  but 
thev  alh'^c  that  thev  are  lust  and  reasonable,  that  thev  are  not  in 
violation  nf  seeti<»ns  1,  l\  .'5  or  4  nf  the  Aet  to  regulate  commerce. 
and  that  thev  <lo  not  <liserinnnate  a<rain.st  sueh  of  the  members  of 
complainant  ""as  are  loeat<'<l  at  ntirrinr  points  in  Pennsylvania 
upon  the  lines  of  the  def<'ndants,"  Invanse  tlie  circumstances  and 
con<litions  affe<'ting  the  loading  an<l  unloading  of  ears  at  the  ler- 
minal  points.  Philadelphia,  Xew  York  and  Baltimore,  are  dis- 
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eiiuUar  from  those  affecting  fiueh  loading  and  unloading  at  inte- 
rior points  in  the  State ;  and  that  tlie_y  do  not  discriminate  at  in- 
terior points  against  grain,  flour,  feed  and  hay  in  favor  of  coal, 
coke,  pig  iron,  or  iron  ore,  because  the  circumstances  and  condi- 
liona  attending  the  loading  and  unloading  of  coal,  coke,  pig  iron 
or  iron  ore  at  interior  points  are  dissimilar  from  those  attending 
the  loading  or  unloading  of  grain  and  flour,  feed  and  hay,  at  in- 
terior points. 

The  Central  Pennsylvania  &  Western  Hailroad  Company,  the 
Erie  &  Wyoming  Valley  Railroad  Company  and  the  Bangor  & 
Portland  Hailroad  Company,  each  aver  that  their  roads  are  "sit- 
uate wholly  within  the  bounds  of  the  State  of  Pennsylvania,  and 
that  the  same  are  not  parts  of  any  through  lines  connecting  other 
roads  in  different  states  of  the  United  States,"  and,  therefore,  are 
not  subject  to  the  provisions  of  the  Act  to  regulate  commerce. 
Those  defendants  also  deny  that  this  Commission  "has  any  au- 
thority xmder  the  Act  to  regulate  commerce  to  fix  and  establish 
any  period  within  which  the  members  of  complainant  may  load 
or  unload  cars  free  of  charge  upon  their  tracks." 

The  Delaware,  Susquehanna  &  Schuylkill  Railroad  Company 
avers  "that  its  line  of  railroad  is  wholly  within  the  State  of  Penn- 
sylvania, and  if  any  part  of  the  property  transported  by  it  is  in- 
terstate, it  is  by  reason  of  such  property  being  delivered  on  con- 
necting roads  to  be  transported  to  points  outside  of  the  State  of 
Pennsylvania." 

Facts. 

We  find  the  facts,  relevant  to  the  issues  presented  by  the  plead- 
ings, to  he  as  follows : 

1.  The  "Car  Ser\ice  Eules"  particularly  complained  of  were 
established  by  the  Philadelphia  Car  Service  Association,  an  or- 
ganization composed  of  many  of  the  defendants  and  of  other  rail- 
way companies,  and  which  embraces  in  its  operations  Philadel- 
phia and  territory  as  far  north  as  ''Tamaqua  on  the  Reading 
Railroad  and  Sunbury  on  the  Philadelphia  &  Erie  road,  south  to 
the  Susquehanna  River,  cast  to  the  Delaware  River,  and  about 
300  points  in  South  Jersey." 

This  association  was  formed  September  1.  1890,  and  its  prin- 
cipal object,  as  stated  by  its  Secretary,  J,  E.  Challenger,  is  to  see 
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that  cars  are  loaded  and  unloaded  ^Vithin  a  reasonable  time." 
It  appears  to  have  been  called  for  by  the  fact  that  the  time  for 
loading  and  unloading  at  Philadelphia  had  been  indefinite  and 
this  gave  opportunity  for  discrimination  and  was  otherwise  un- 
satisfactory. The  Association,  therefore,  soon  after  it  came  into 
existence  adopted  rules  prescribing  a  definite  time  for  loading 
and  unloading  and  this  time  as  originally  fixed,  for  Philadelphia 
as  well  as  interior  points,  was  48  hours. 

Notice  was  thereupon  given  the  Philadelphia  Commercial  Ex- 
change that  on  and  after  a  certain  date  only  48  hours  would  be 
allowed  "to  unload  cars  after  delivery."  The  members  of  the 
Commercial  Exchange,  not  considering  this  time  su£Scient  as  to 
grain,  flour,  feed  and  hay,  protested  and  their  representative  had 
several  meetings  with  the  representatives  of  the  Car  Service  As- 
sociation for  the  purpose  of  procuring  an  extension.  The  result 
was  that  the  Car  Service  Association  extended  the  time  on  these 
commodities  to  9G  hours,  on  the  condition,  as  appears  from  the 
testimony,  that  no  allowance  was  to  be  made  on  account  of 
weather.  This  extension  took  place  60  or  90  days  after  the  for- 
mation of  the  Car  Service  Association,  or  about  November  1st 
or  December  1st,  1890.  On  all  other  commodities  the  48  houT 
rule  remained  applicable  at  Philadelphia  as  well  as  at  interior 
points. 

The  96  hour  rule  or  allowance  of  "free  time"  applies  "only  on 
rommoditi(^s  which  are  handled  bv  the  Commercial  Exchange  of 
Philadelphia."  Practically  all  of  the  receivers  of  and  dealers 
in  grain  and  the  other  commodities  to  which  that  rule  is  applied 
at  Philadelphia  are  members  of  the  Commercial  Exchange.  At 
the  time  the  extension  to  96  hours  was  conceded,  the  Commercial 
Exchanpre  entered  into  an  airreeinent  with  the  Car  Service  Asso- 
ciation that  drniurniire,  or  the  charges  for  car  service  after  the 
expiration  of  the  90  hours  "free  time,"  should  l>e  promptly  paid. 
They  wore  enabled  to  ijuarantee  payment  of  demurrage  because 
thev  were  tlie  iM'noliciarios  of  the  90  hours  "free  time"  from 
whom  the  domnrraire  would  l)e  duo. 

The  priiitod  rules  of  the  Philadelphia  Car  Service  Association 
filed  in  ovidoncf'  in  this  case  only  set  forth  the  rules  making  the 
48  hour  allowance  and  relating  thereto.  The  special  allowanop. 
at  Philadolj>liia  of  00  hours  and  the  rules  relating  thereto  were 
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not  published  among  those  printed  rules.  In  the  "Revised 
Printed  Rules"  (effective  July  21,  1898),  however,  of  the  As- 
sociation, the  rules  and  regulations  relating  to  both  the  96  hour 
allowance  and  to  the  48  hour  allowance  are  given. 

Those  Revised  Rules,  so  far  as  pertinent  to  this  case,  are  as  fol- 
lows : 

Charges. 

Rule  1.  A  charge  of  07ie  dollar  per  car  per  day  or  fraction  of 
a  day  shall  be  made  for  car  and  track  service  on  all  cars  not  un- 
loaded within  forty-eight  hours  after  arrival,  not  including  Sun- 
days and  legal  holidays,  except  as  hereinafter  provided. 

The  charge  of  one  dollar  per  day  shall  not  be  made  on  cars 
loaded  with  the  following  commodities,  when  intended  for  track 
delivery,  within  the  limits  of  Philadelphia  and  Camden,  until 
forty-eight  hours  for  inspecting,  sampling  and  selling  and  forty- 
eight  hours  additional  for  unloading  have  elapsed:  Wheat, 
shelled  and  ear  corn,  oats,  barley,  malt,  rye,  mill-feed,  cerealine, 
maizone,  malt  sprouts,  hay  and  straw;  also  perishable  fruits, 
vegetables,  melons  and  berries,  in  packages  or  bulk. 

Rule  2.  Forty-eight  hours  will  be  allowed  for  loading  cars  on 
team  or  private  tracks  (subject  to  Rule  13),  after  the  expiration 
of  which  time  a  charge  will  be  made  of  one  dollar  per  car  per  day 
or  fraction  of  a  day,  Sundays  and  legal  holidays  excepted. 

Cars  Subject  to  the  Rules. 

Rule  5.  All  property  shipped  in  car  loads  or  in  less  than  car 
loads,  which  is  loaded  or  unloaded  by  shippers  or  consignees  at 
their  request,  or  is  so  required  by  custom  or  the  Official  Classifi- 
cation, shall  be  subject  to  the  car  and  track  service  charges  of  the 
forwarding  and  delivering  railroads,  except  as  provided  in  Rule 

Cars  Exempt. 
Rule  9.  Cars  containing  freight  in  transit  billed  through  over 
rail  or  water  lines,  not  held  for  orders  or  for  disposition  by  the 
sliipper  or  consignee,  shipments  which  are  to  be  imloaded  in  and 
delivered  from  railroad  freight  houses,  and  company  material. 
will  not  be  subject  to  charge  and  should  not  be  included  in  reports 
to  the  [Manager. 

Rules  for  Computing  Time. 
Rule  11.  On  cars  arriving  after  seven  o'clock  a.  u,,  car  and 
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track  service  will  be  charged  after  the  expiration  of  forty-eight 
hours  from  seven  a.  m.  following.  On  cars  arriving  after 
twelve  o'clock  noon,  car  and  track  service  will  be  charged  after 
the  expiration  of  forty-eight  iiours  from  the  noon  following. 

Eule  12.  When  cars  are  delayed  after  arrival  beyond  the  time 
allowed  by  Eule  11,  on  account  of  failure  of  shipper  or  consignee 
to  give  prompt  notice  of  disposition,  the  time  so  consumed  shall 
be  considered  a  part  of  the  forty-eight  hours  allowed  for  loading 
or  unloading. 

Eule  13.  On  cars  consigned  direct  to  team  or  private  tracks, 
or  which  may  be  so  delivered  on  standing  or  advance  orders  from 
the  shipper  or  consignee,  car  and  track  service  will  be  charged 
after  the  expiration  of  forty-eight  hours  from  the  time  such  cars 
are  placed  on  the  tracks  designated.  If  placed  after  seven  a.  m. 
the  forty-eight  hours  will  begin  at  seven  a.  m.  following  the  plac- 
ing ;  if  placed  after  twelve  o'clock  noon,  the  forty-eight  hours  wOl 
begin  at  noon  following  the  placing. 

Eule  14.  On  cars  7iot  consigned  to  team  or  private  tracks,  the 
forty-eight  hours  allowed  for  unloading  will  begin  at  seven  a.  m. 
or  twelve  noon  following  arrival  (see  Eule  11),  will  continue  un- 
til order  is  given  by  shipper  or  consignee,  and  begin  again  at  the 
actual  hour  placed  according  to  such  order,  except  that  cars  so 
placed  bctw(H»n  the  hours  of  six  p.  m.  and  seven  a.  m.  will  be  re- 
garded as  placed  at  seven  a.  m. 

Placing  of  Cars  on  Arrival. 

EuLK  17.  Cars  containing  freight  to  be  delivered  on  team 
tracks  or  privati*  siding!*  shall  Ik>  delivered  on  the  tracks  desig- 
nat<»(l  on  the  way-bills  iniinodiat4»ly  upon  arrival,  or  as  soon  there- 
after as  the  yard  work  will  permit.  The  time  consumed  in  plac- 
ing such  curs,  (n*  in  switching  cars  for  which  directions  are  given 
by  consignees  aft<T  arrival,  shall  not  Ih»  included  in  the  time  al- 
lowed for  unloading. 

Ei'LK  IS.  Dclivcrv  of  oars  shall  l)e  considered  to  have  been  ef- 

i 

fected  at  the  time  when  such  ears  have  Inn^n  placed  on  recognized 
or  designated  delivery  tracks,  or  if  such  track  or  tracks  contain 
cars  belonging  t(»  the  same  consignee,  which  have  been  detained 
over  forty-eight  hours,  when  the  railroad  oflFering  the  cars  would 
have  delivered  them  had  the  condition  of  such  tracks  permitted. 
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Rule  19.  The  delivery  of  cars  consigned  to  or  ordered  to  pri- 
i-ate  tracks  shall  be  considered  to  have  been  effected,  either  when 
such  ears  have  been  placed  on  the  tracks  designated,  or,  if  Buch 
track  or  tracks  be  full,  when  the  railroad  otfering  the  cars  would 
have  made  delivery  had  the  condition  of  such  tracks  permitted. 
Stormy  Weather. 

EuLE  26.  Agents  will  collect  car  and  track  service  charges  oc- 
curring under  the  rules  as  explained  herein,  regardiesa  of  the  con- 
dition of  the  highways  or  weather. 

Claims. 

Rule  27.  Car  and  track  service  charges  collected  under  these 
rules  shall  not  be  refunded  except  on  the  written  authority  of  the 
Manager.  Claims  for  the  refunding  of  such  charges  will  not  be 
considered  unless  accompanied  by  the  receipted  bills  for  the 
amounts  paid. 

Etjle  28.  Upon  receipt  of  claims  for  refunding  car  and  track 
service  charges  alleged  to  have  been  incurred  by  reason  of  un- 
favorable weather,  the  Manager  will  decide  each  case  on  its  mer- 
its, taking  into  consideration  the  nature  of  the  freight  in  connec- 
tion with  the  condition  of  the  highways  and  the  weather,  and  au- 
thorize such  refund  as  in  his  judgment  may  be  right  and  proper. 

2.  There  is  applied  in  the  territory  of  the  Philadelphia  Car 
Service  Association  a  rule  known  as  "the  21  hour  monthly  aver- 
age." This  rule  was  not  published  among  the  printed  rules  of 
the  Association  at  the  date  of  the  hearing,  but  among  the  "Re- 
vised Printed  Rides,"  effective  July  31,  1898,  there  is  the  follow- 
ing rule,  entitled  "Monthly  24  hour  Average  Agreement :" 
Monthly  Twenty-four  Hour  Average  Agreement, 

Rule  29.  The  Manager  is  authorized  to  make  contracts  with 
flueh  shippers  and  consignees  as  desire  to  enter  into  a  monthly 
twenty-four  hour  average  'agreement.  Under  this  contract 
agents  will  render  reports  each  day  of  the  cars  loaded  and  un- 
loaded by  those  operating  under  sueh  monthly  contracts,  and  if 
the  average  time  exceeds  twenty-four  hours  per  car  for  the  calen- 
dar month,  the  fraction  in  excess  will  he  charged  for  at  the  rate 
of  one  dollar  per  car  per  day.  This  privilege  is  open  to  all  ship- 
pers and  conaigneea,  but  notice  must  be  given  the  Manager  ex- 
pressing a  desire  to  enter  into  the  contract. 

The  testimony  at  the  hearing  was  that  under  the  Twenty-four 
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hour  Monthly  Average  Eule,  "the  total  number  of  cars  handled 
during  the  month  by  any  one  firm  is  taken  and  if  the  average  of 
each  car  is  24  hours  or  less,  such  charges  as  might  have  accrued 
undqr  the  48  hour  rule  are  canceled."  For  example,  if  the  num- 
ber of  cars  handled  by  a  single  firm  during  one  month  is  20,  and 
10  of  those  cars  are  unloaded  in  16  hours,  6  in  18  hours,  2  in  SO 
liours,  and  2  in  78  hours,  making  a  total  of  464  hours  for  all,  the 
average  per  car  would  be  23  hours  and  12  minutes,  and  under  the 
"24-hour  monthly  average  rule,"  the  charges  which  would  have 
accrued  under  the  48  hour  rule  on  the  2  cars  unloaded  in  78 
hours  would  be  canceled. 

This  monthly  average  inile  applies  on  all  classes  of  traffic  and 
at  all  points,  whether  interior  or  terminal.  Advantage  of  it  is 
taken  by  a  large  number  of  shippers.  Over  300  firms  in  the  ter- 
ritory of  the  Philadelphia  Car  Service  Association  are  "working 
imder  it."  The  beneficiaries  under  the  96  hour  rule  at  Philadel- 
phia do  not,  however,  avail  themselves  of  it  to  any  extent. 

The  shipper  is  required  to  elect  in  advance  whether  or  not  he 
will  have  the  24  hour  monthly  average  applied  in  his  case,  and  an 
agreement  to  that  effect  has  to  be  made. 

Asher  Miner,  General  ^Manager  of  the  Miner-Hillis  Milling 
Company  at  Wilkosbarro,  Pennsylvania,  and  a  witness  for  the 
complainant,  testified  that  '"a  monilily  average  of  48  hours  per 
car  would  be  satisfactory  to  himself  and  the  other  millers  in  the 
state." 

3.  The  principal  grounds  assigned  by  the  witnesses  for  allow- 
ing 9G  hours  for  unloading  grain  in  Philadelphia,  while  only  48 
hours  are  allowed  at  interior  points,  are: 

(a)  '*That  1)0  per  cent  of  the  grain  coming  to  Philadel- 
j>hia  has  to  he  sold  after  it  arrives,  and  it  is  necessary,  according 
to  the  rules  of  the  (-onimercial  E:A»hange  in  Philadelphia,  that 
each  car  should  be  oilicially  inspected,  and  sampled,  and  the  com- 
modities sold  u])on  the  floor  of  the  Philadelphia  Exchange;  and 
that  «ill  but  a  small  proportion  f^f  grain  shipped  to  interior  points 
from  the  West  <lo(»s  not  have  to  be  sold  after  arrival  but  it  is 
<*onsi*nHM|  (lin<'tly  to  millers  and  placed  at  once  on  their  tracks, 
in  wliicli  casr*  no  sampling  and  inspecting  are  necessarv." 

(I))  *'That  when  grain  arrives  at  Philadelphia,  it  is 
stopped  on  suburban  or  storaire  tracks  and  notice  is  given  of  its 
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arrival,  and  it  is  then,  in  pursuance  of  directions  from  tlie  con- 
signee, moved  to  unloading  tracks ;  and  that  the  time  consumed 
in  inspection,  sale  and  other  details  necessary  to  be  attended  to 
before  cars  are  placed  upon  the  unloading  tracks,  amounts  to 
about  48  hours,  and  the  consignee  at  Philadelphia  has  only  about 
4.8  hours  in  which  to  unload  after  the  cars  are  placed  on  the  un- 
loading track,  and  hence,  the  96  hours  are  necessary  to  place  the 
Philadelphia  consignee  in  the  sajne  position  as  the  consignee  at 
interior  points.  The  96  hours  begin  to  run  from  the  time  notice 
is  given,  that  the  shipment  has  reached  the  suburban  tracks." 

(c)  That  New  York,  Philadelphia  and  Baltimore  are 
large  "seaports,  as  well  as  ultimate  domestic  markets  and  general 
distributing  points,  and  as  such  attract  a  great  volume  of  com- 
modities either  for  export,  or  for  sale  aud  distribution  thereat 
and  therefrom,"  and  that  at  these  seaports  "sidings  and  railroads 
are  congested  by  the  amoimt  of  traffic  upon  them,  and  it  is  im- 
possible to  clear  the  tracks  and  handle  the  traffic  in  the  time 
which  would  be  ordinarily  required  at  interior  points  where  there 
is  less  traffic." 

As  to  the  mode  of  procedure  when  shipments  reach  Philadel- 
phia, the  testimony  is  that  "the  cars  are  delivered  at  outlying 
points.  The  Philadelphia  Commercial  Exchange  has  a  Chief 
Inspector  under  the  control  of  the  grain  trade  and  the  Commer- 
cial Exchange,  and  he  has  his  deputy  inspectors,  a  number  of 
them,  and  those  inspectors  are  detailed  at  the  different  termini  of 
the  railroads,  and  it  is  their  duty  to  go  around  every  morning 
or  during  the  day.  They  start  in  the  morning,  but  do  not  some- 
times go  through  until  late  in  the  day,  because  they  have  diffi- 
culty in  the  first  place  in  locating  the  cars.  These  cars  are  mixed 
in  very  often  with  cars  of  other  merchandise.  When  they  find 
the  cars  they  procure  samples.  The  next  day,  ■which  is  practi- 
cally 24  hours  after  arrival  and  after  notification  of  arrival  has 
been  given,  those  samples  are  brought  on  Change  and  disposition 
has  to  be  made  of  them  and  orders  given  to  the  various  railroad 
companies.  That  is  done  probably  about  noon.  Then,  it  almost 
invariably  requires  24  hours — sometimes  double  that  time — be- 
fore the  grain  can  be  delivered  at  a  private  warehouse  to  be  un- 
loaded or  on  a  delivery  track." 
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A  small  percentage  of  the  grain  shipped  to  Philadelphia  is 
^'consigned  fiat"  and  not  subject  to  inspection.  This  has,  how- 
ever, the  benefit  of  the  96-hour  rule.  The  requirement  of  in- 
spection applies  principally,  if  not  exclusively,  to  grain. 

It  appears  that  at  interior  points  ^^as  a  rule  cars  are  placed 
for  delivery  either  on  private  sidings  in  connection  with  ware- 
house or  mills  or  places  to  unload,"  and  that  there  is  in  such 
cases  "greater  capacity  for  quick  delivery  at  interior  points  at 
the  place  of  discharge  than  there  is  at  Philadelphia  at  the  place 
of  discharge." 

As  before  stated,  no  allowance  on  account  of  bad  weather  is 
made  at  Philadelphia  on  "96-hour  commodities."  At  interior 
points  and  at  Philadelphia  such  allowance,  according  to  the  evi- 
dence, is  made  on  "48-hour  commodities."  (No  note  of  this  dis- 
tinction appears  in  the  "Revised  Rules,"  effective  July  21. 
1898.)  It  is  stated  by  the  manager  of  the  Philadelphia  Car 
Service  Association,  that  "in  adjusting  claims  on  account  of 
weather  refunds  are  frequently  made  for  bad  weather,  which 
occurs  afier  the  lapse  of  the  48  hours."  Under  the  Baltimore 
&  Washington  Car  Ser\Mce  Association,  allowance  is  made  for 
bad  weather  oc»curring  during  the  "free  time,"  but  not  after  the 
expiration  of  that  time. 

The  rule  for  Keckoning  Time  (Rule  11  of  Rules  of  Philadel- 
phia Car  Service  Association,  hereinbefore  set  forth),  namely. 
that  the  48  hours  "free  time"  shall  begin  to  run  from  7  A.  M.  or 
12  M.  of  the  dav  following  arrival  as  provided  in  that  rule,  does 
not,  according  to  the  testimony  at  the  hearing  and  under  the  "Re- 
vised Rules,"  effoctive  July  21,  1898,  apply  imder  the  96  hour 
rule  at  Philadelphia. 

On  the  other  hand,  while  a  comparatively  small  amount  of 
grain  is  consigned  to  interior  points  to  he  sold  after  its  arrivalj 
when  it  is  so  consigned,  it  has  to  Ik)  sampled  and  inspected  by 
the  consignee?  hinis(*lf  and  then  sold  before  placed  for  delivery  or 
imlonding,  and  it  is  claimed  that  this  business  to  interior  points 
would  bo  much  larg(T  "if  there  were  not  the  discrimination  in 
the  oar  service  rules  as  iH^twcen  interior  points  and  the  terminal 
points,  Philadelphia,  Xew  York  and  Ualtimore."  In  many 
cases,  also,  grain  shipped  to  interior  points  comes  "without  any 
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certificate  as  to  grade,"  or  "with  draft  and  subject  to  irispection 
before  draft  is  paid."  All  such  grain  has  to  be  inspected.  Id 
thia  and  other  cases,  inspection  has  to  be  made  at  interior  points. 
It  also  appears  that  grain,  aa  well  as  coal,  coke,  pig  iron  and  iron 
ore,  comes  to  interior  points  at  times  in  train  loads  and  that  these 
entire  train  loads  have  to  be  unloaded  within  the  "free  time." 

There  is  general  complaint  on  the  part  of  the  interior  millers, 
members  of  complainant's  Association,  that  the  Car  Service 
Rules  applicable  to  interior  points  are  oppressive  and  result  in 
some  financial  loss. 

4.  The  Car  Service  Kules  appear  to  be  enforced  and  demur- 
rage, or  charges  made  for  the  detention  of  cars  and  occupation  of 
tracks  after  the  expiration  of  the  "free  time,"  is  collected  by  an 
oiBcer  of  the  Car  Service  Association  promptly  and,  so  far  as  the 
proof  shows,  without  discrimination. 

The  demurrage  on  traffic  of  all  classes  collected  by  the  Phila- 
delphia Car  Service  Association  amounts  annually  to  about 
$50,000,  of  which  from  60  to  70  per  cent  is  collected  in  Phil- 
adelphia. Thia  would  be  about  $32,500  at  Philadelphia  and 
about  $17,500  at  interior  points.  The  bulk  of  the  traffic  at 
Philadelphia  consists  of  other  commodities  than  grain  and  the 
other  traffic  subject  to  the  96  hour  rule,  and  the  greater  part  of 
the  demurrage  collected  is  on  such  other  traffic.  This  may  also 
be  true  as  to  interior  points.  The  demurrage  under  the  48  hour 
rule  is  collected  subject  to  a  refund  for  what  are  deemed  good 
and  sufficient  reasons,  particularly  weather.  (As  before  said, 
no  weather  allowance  is  made  on  the  96-hour  commodities  at 
Philadelphia.)  About  20  per  eent  of  the  demurrage  is  refunded 
because,  for  the  most  part,  of  weather  conditions.  This  leaves 
a  net  annual  demurrage  collected  at  interior  points  on  all  traffic 
of  «14,000. 

For  the  year  1897  demurrage  was  collected  in  the  territory  of 
the  Northeastern  Pennsylvania  Car  Service  Aaaociation  to  the 
amount  of  $30,000  on  traffic  of  all  classes,  of  which  $10,000 
was  refunded-  The  General  Manager  of  the  Miner-Hillis 
Milling  Company  at  Wilkesbarre,  Pennsylvania  ("the  largest  in- 
terior milling  company  in  the  State),  testified  that  during  the 
year  1897  there  were  from  1500  to  2000  cars  received  by  that 
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company,  that  the  demurrage  paid  on  those  cars  waa  $50  and 
that  $25  of  that  was  refunded.  He  further  stated  that  his 
company  was  "unusually  well  equipped  in  comparison  with  other 
interior  mills  for  handling  cars,"  and  that  they  often  had  to  un- 
load at  night  to  avoid  demurrage  charges. 

According  to  the  statistics  of  the  Philadelphia  Car  Service  As- 
sociation, about  97  or  98  per  cent  of  the  cars  are  unloaded  ai 
interior  points  within  the  "free  time,"  and  about  80  per  cent  in 
large  cities  like  Philadelphia.  In  other  words,  a  larger  percent- 
age of  cars  are  unloaded  on  time  at  interior  points  than  are  un- 
loaded on  time  at  Philadelphia.  The  same  is  true  as  between 
Baltimore  and  interior  points  in  the  territory  of  the  Baltimore 
&  Washington  Car  Sen'ice  Association. 

5.  The  grain  recoiver  in  Philadelphia  "has  48  hours  from  the 
time  he  receives  notice  of  its  arrival  in  which  to  get  the  result 
of  the  inspection  and  to  order  the  car,  and  then  has  48  hours  ad- 
ditional in  which  to  make  a  disposition  of  it,  and  if  he  orders  it 
into  the  grain  depot  or  the  Twentieth  Street  Elevator,  he  has  10 
days'  storage  in  addition  to  which  the  company  unloads  the  cara." 
For  the  sor\'icc  of  unloading,  however,  the  consignee  pays  % 
cent  per  bushel,  which  follows  the  grain  and  adds  that  much  to 
its  cost.  The  testimony  is  that  the  y^  cent  paid  for  unloading 
"gives"  tlie  10  days'  storage. 

Flour  is  5?aid  to  be  "warehouse  freight"  and  not  subject  to  Car 
Service  Kulcs.  It  will  be  observed  that  the  96  hour  rule  at 
Philadelphia  as  set  forth  in  Kule  1  of  "Revised  Rules,"  effect- 
ive July  21,  1S08,  (lo(\s  not  name  flour  as  one  of  the  commoditiee 
to  which  it  is  applicable,  but  only  "wheat,  shelled  and  ground 
corn,  oats,  barley,  malt,  rye,  mill-feed,  c(»realines,  maizone,  malt 
sprouts,  hay  and  straw,  and  also  perishable  fruits,  vegetables. 
melons  and  luTrios,  in  j)acka^e3  or  bulk." 

When  p:rain  and  other  90  hour  commodities  are  shipped  to 
Philadelj)Iiia  for  export  they  are  not  subject  to  the  Car  Service 
RuliV'^,  but  an*  considered  throu^di  shipment  via  Philadelphia 
to  foroipi  ports.  The  same  is  true  as  to  all  "freight  in  transit 
billed  tlirou«rh  over  rail  or  water  lines."  (Rule  9,  Revised 
Rules.) 

6.  Car  Service  Associations  of  Railroad  Companies, similar  in 
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object  to  the  Philadelphia  Car  Service  Association,  exist  through- 
out the  United  States,  There  is  evidence  in  this  case,  intro- 
duced by  defendants,  relating  to  the  Car  Service  Rules  and  regu- 
lations of  three  other  Car  Service  Associations  besides  the  Phil- 
adelphia Car  Service  Association,  to  wit,  the  Northeastern  Penn- 
sylvania Car  Service  Association,  the  Baltimore  &  Washington 
Car  Service  Association,  and  the  New  York  &  New  Jersey  Oar 
Service  Association. 

The  Northeastern  Pennsylvania  Car  Service  Association  em- 
traces  in  its  operations  territory  in  the  State  of  Pennsylvania  de- 
scribed in  the  printed  rules  of  that  Association,  as  follows : 

"All  that  part  of  the  State  of  Pennsylvania  bounded  on  the 
north  and  east  by  the  state  line,  and  on  the  south  and  west  by  a 
line  drawn  from  the  Delaware  River  tlirough  Easton,  Bethlehem. 
AUentown,  Slatington,  Jlauch  Chunk,  Taniaqua,  New  Boston, 
Frack\-ille,  Gordon,  Kneasa,  Sunbury,  Northumberland,  Lewis- 
burg,  Milton,  Williamsport,  Jersey  Shore  to  Lockhaven,  and 
from  Williarasport  to  Fasset.  All  stations  on  the  line  of  the 
south  and  west  boundary  to  be  included  except  Tamaqua,  New 
Boston,  Prackville,  and  Gordon,  which  are  included  in  the  ter- 
ritory of  the  Philadelphia  Car  Service  Association." 

All  this  territory  appears  to  be  interior  as  distinguished  from 
sea-coast  territory  and  the  4S-hour  rule  is  applied  by  the  North- 
eastern Pennsylvania  Car  Service  Association  throughout  this 
territory.  The  rules  and  regulations  of  that  Association  are  sim- 
ilar to,  if  not  identical  with,  the  printed  rules  and  regulations  of 
the  Philadelphia  Car  Service  Association,  relating  to  the  i-S-hour 
rule,  heretofore  set  forth.  The  OG-hour  rule  is  not  applied  at 
any  points  in  the  territory  of  the  Northeastern  Association. 

The  Baltimore  &  Washington  Car  Service  Association  covers, 
as  stated  by  its  manager  (A.  L.  Gardner),  "the  southern  tier  of 
counties  of  Pennsylvania,  the  State  of  Maryland,  the  District  of 
Columbia,  and  the  upper  part  of  the  State  of  West  Virginia, 
through  Wheeling  and  Parkereburg." 

This  witness  testifies  that  "the  rules  of  the  Baltimore  &  Wash- 
ington Car  Service  Association,  with  respect  to  grain,  feed  and 
hay,  are  substantially  the  same  as  the  niles  of  the  Philadelphia 
Car  Service  Association,  and  that  the  regulations  applied  as 
8  Intees.  Com.  35 


546  INTERSTATE    COMMERCE    REPORTS. 

between  Philadelphia  and  interior  points  are  substantially  the 
same  as  those  applied  between  Baltimore  and  interior  points  with 
one  exception,"  that  allowance  is  made  on  account  of  weather 
during  "free  time"  but  not  thereafter. 

The  rule  as  set  forth  in  the  printed  rules  of  the  Baltimore  & 
Washington  Car  Service  Association,  effective  January  1,  1894, 
is  as  follows : 

Charges. 

"1.  A  charge  of  One  Dollar  ($1.00)  per  car  per  day,  or  frac- 
tion thereof,  shall  be  made  for  delay  of  cars  and  use  of  track  on 
all  cars  not  unloaded  within  forty-eight  (48)  hours  after  arrival, 
not  including  Sundays  or  legal  holidays,  except  as  hereinafter 
provided.  An  additional  forty-eight  (48)  hours  shall  be  allowed 
{in  Baltimore  only)  for  inspecting,  sampling,  and  selling  Hay 
and  Straw,  Bran,  Mill  Feed,  and  Ear  Com,  in  bulk,  also  on 
Fruit  and  Vegetables  in  bulk,  and  one  hundred  and  twenty  hours 
on  grain  arriving  by  the  Western  Maryland  R.  R.  for  city  or 
track  delivery  in  Baltimore.  No  charge  will  be  made  on  freight 
in  transit,  or  freight  for  trans-shipment  to  Water  Lines. 

Forty-eight  (48)  hours  will  be  allowed  for  loading  cars  on  all 
car-load  dc^Iivcry  trucks  or  private  sidings,  after  the  expiration  of 
which  time  a  charge  will  be  made  of  One  Dollar  ($1.00)  per  car 
per  dav,  or  fraction  thereof,  Sundavs  and  legal  holidays  except- 
ed." 

F.  E.  !Mors(^,  ^laiuiger  of  the  Xew  York  &  New  Jersey  Car 
Sen'ice  AsstK'intion,  states  that  the  territory  covered  by  that  A»- 
sociation  '*is  the  State  of  !Xew  Jersev  and  all  south  of  a  line  from 
Deposit  to  Kini^ston,  touching  a  part  of  New  York  State."  He 
further  states,  '"the  4S-hour  rule  applies  all  through  that  terri- 
tory on  cv(»rvlliing." 

The  45S-hour  rule  as  set  forth  in  the  printed  rules  of  that  Aa- 
s<KMation,  rff<H*liv<*  NovchiIkt  1,  1S02,  is  as  follows: 

**1.  A  charge  of  one  dollar  ($1.00)  per  car  per  day  or  fraction 
thereof,  shall  Im:*  ina<le  for  dehiy  of  cars  and  use  of  track,  on  all 
ears  not  uul(>a<le<l  within  fariy-eight  {J^S)  hours  after  arrival, 
not  including  Sundays  or  l(»gal  holidays,  except  as  hereinafter 
provided. 

Forty-eight  (4S)  hours  will  be  allowed  for  loading  cars  on  car- 
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load  delivery  tracks  or  private  sidings,  after  the  expiration  of 
which  time  a  charge  will  be  made  of  one  dollar  ($1.00)  per  ca*J 
per  day  or   fraction   thereof,    Sundays   and  legal  holidays 
cepted." 

In  New  York  City  grain  ia  divided  into  two  classes,  grad) 
grain  and  ungraded  grain.  Graded  grain  is  delivered  as  fast 
possible  by  the  roads  to  the  elevators  and  the  cars  are  released  as 
soon  as  the  grain  can  be  put  into  the  elevators.  Ungraded  grain 
for  track  delivery  has  72  hours  "free  time,"  at  the  end  of  which 
the  roads  have  the  option  of  putting  it  in  the  elevator  or  allow- 
ing demurrage  to  accumulate.  Tlie  receivers  generally  prefer  to 
pay  the  demurrage  of  $1.00  per  day  rather  than  to  pay  the 
charges  for  having  the  grain  put  in  the  elevator  and  taken  out 
and  for  storage  while  it  is  in  the  elevator.  There  is  no  substan- 
tial dissimilarity  of  conditions  shown  by  the  evidence  as  between 
New  York  and  Philadelphia. 

The  rules  for  reckoning  time  under  the  Northeastern  Pennsyl- 
vania Car  Service  Association,  the  Washington  &  Baltimore  Car 
Service  Association  and  the  New  York  &  New  Jersey  Car  Serv- 
ice Association,  are  substantially  the  same  as  Rule  II.  of  the 
Philadelphia  Car  Sen'ice  Association  hereinbefore  set  fortli, 
namely,  that  the  "free  time"  shall  begin  to  run  from  7  a.  m.  or 
12  M.  of  the  day  following  arrival  as  provided  in  that  rule. 

Flour  does  not  come  under  the  Car  Service  rules  of  either  the 
New  York  &  New  Jersey  or  Baltimore  &  Washington  Associa- 
tions.    It  goes  direct  to  the  flour  warehouses. 

7.  It  was  testified  in  this  case  that  the  06-hour  rule  prevailed 
at  interior  points  in  New  England.  On  csamination  of  the 
printed  rules  filed  with  this  Commission  by  the  Connecticut  Car 
Service  Association,  the  Rhode  Island  Car  Service  A<i!iociatinn 
and  the  Massachusetts  &  New  Hampshire  Car  Service  Associa- 
tion, we  find  this  to  be  the  case  in  the  territories  covered  by  those 
associations. 

The  territory  embraced  in  the  Connecticut  Car  Service  Asso- 
ciation includes  "all  freight  stations  and  sidings  in  the  State  of 
Connecticut  owned  or  operated  by  its  members,"  to  wit,  the  Cen- 
tral Vermont  Railroad  Company,  the  Now  York  &  New  Eng- 
land Railroad  Company,  the  New  York,  New  Haven  &  Hartford 
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Bailroad  Company,  the  Philadelphia,  Beading  &  New  England 
Kailroad  Company,  and  the  Shepaug,  Litchfield  &  Northern 
Railroad  Company. 

The  territory  of  the  Rhode  Island  Car  Service  Association  em- 
braces ^'all  freight  stations  and  sidings  in  the  State  of  Rhode 
Island  owned  or  operated  by  its  members,"  to  wit,  the  New 
York,  New  Haven  &  Hartford  Railroad  and  the  New  York  and 
New  England  Railroad. 

The  territory  of  the  Massachusetts  &  New  Hampshire  Car 
Service  Association  includes  ^'all  freight  stations  and  sidings  in 
the  states  of  Massachusetts  and  New  Hampshire  owned  or  oper- 
ated by  its  members,"  to  wit,  the  Concord  &  Montreal  Railroad, 
the  Boston  &  Albany  Railroad  Company,  the  Boston  &  Maine 
Railroad,  the  Fitchburg  Railroad  Company,  the  New  York  & 
New  England  Railroad  Company,  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  the  Union  Freight  Railroad,  the 
Maine  Central  Railroad  and  the  Grand  Trunk  Railway. 

8.  The  rules  of  the  Northeastern  Pennsylvania  Car  Service 
Association  provide  for  an  allowance  of  72  hours  for  unloading 
coal,  coke,  i^ig  iron  and  iron  ore. 

Sev(uity-two  hours  for  unloading  these  commodities  is  also  al- 
lowed at  int<.'rior  points  in  the  territory  of  the  Philadelphia  Car 
Service?  Association,  but  in  Philadelphia  the  48-hour  rule  is  ap- 
plied to  coal  and  coke. 

The  7:2-liour  rule  prevails  on  grain  at  New  York  and  under 
the  Now  York  k  New  Jer^ey  Car  Service*  Association. 

Th(»  n'usons  assii^^ed  for  allowing  (!oal,  coke,  pig  iron  and 
iron  ore  1*4  hours  in  addition  to  the  48  hours  allowed  traffic  in 
general  in  the  tcMTitory  of  tin*  Northeastern  Pennsylvania  Car 
Service  AsscK'iation  are,  as  st4ite<l  bv  tlu»  secretarv  of  that  Asso- 
ciation,  that  coal  shipments  are  ''made  and  received  at  points  of 
unloa<ling  irregularly,  and  grouped  in  large  shipments,"  and 
that  tli(*  **iiiaterial  allowed  the  additional  24  hours  is  shipped  in 
open  ears  of  less  vahu»  than  the  house  car,  available  only  for 
rough  material  and  rarely  used  for  return  shipments,  and  as  to 
pig  iron  and  iron  or(s  they  are  received  at  the  furnaces  by  the 
train  load,  delivered  into  yards  where  it  is  physically  necessary 
to  sometimes  shove  up  the  earlier  arrivals  to  make  room  for  tbe 
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later  ones,  the  result  being  that  the  unloader  is  unloading  a  great 
many  cars  in  one  day,  and  finds  himself  delayed  in  getting  at 
older  arrivals  of  several  days."  On  the  other  hand,  carloads  of 
coal,  coke  and  iron  ore  can  by  dumping  be  unloaded  probably 
in  less  time  than  carloads  of  grain,  feed  or  hay. 

It  is  testified  that  the  72  hours  allowed  for  unloading  coal, 
foke,  pig  iron  and  iron  ore,  are  not  for  unloading  a  single  ear  but 
a  number  of  cars  or  train  load. 

y.  The  4S-hour  rule  is  stated  by  the  witnesses  to  be  "the  baflie" 
or  general  rule  throughout  the  country,  to  which  the  niles  of  cer- 
tain associations,  to  which  we  have  referred,  allowing  96  hours 
and  72  hours  in  certain  cases,  are  exceptions. 

CONCLUSIOHS. 

1.  We  will  first  dispose  of  the  plea  of  the  Central  Pennsyl- 
vania &  Western  Railroad  Company,  tbe  Erie  &  Wyoming  Val- 

7  Railroad  Company,  and  the  Bangor  &  Portland  Railway 
Company,  that  their  roads  are  "situate  wholly  within  the  bounds 
of  the  State  of  Pennsylvania,  and  that  tbe  same  are  not  parts 
of  any  through  lines  connecting  other  roads  in  different  states 
of  the  United  States,"  and  tbe  plea  of  the  Delaware,  Susque- 
hanna &  Schuylkill  Railroad  Company,  "that  its  line  of  railroad 
is  wholly  within  the  State  of  Pennsylvania  and  if  any  part  of  the 
property  transported  by  it  is  interstate,  it  is  by  reason  of  such 
property  being  delivered  on  connecting  roads  to  be  transported 
to  points  outside  the  State  of  Pennsylvania." 

It  is  well  settled  that  a  railway  company  whose  road  is  wholly 
within  the  bounds  of  a  single  state,  "'when  it  voluntarily 
engages  as  a  oommon  carrier  in  interstate  commerce  by  making 
an  arrangement  for  a  continuous  carriage  or  shipment  of  goods 
and  merchandise,  is  subject,  so  far  as  such  traffic  is  concerned, 
to  the  regulations  and  provisions  of  the  Act  to  regulate  com- 
merce." 

Interstate  Commerce  Cornmissian  v.  Detroit.  0.  H.  tf  M.  B. 
Co.  167  U.  S.  642,  42  L.  ed.  309.  17  Sup.  Ct.  Rep.  986;  Cincin- 
nati, N".  0.  tf-  T.  P.  R.  Co.  V.  fnterstate  Commerce  Commission, 
162  U.  S.  184,  40  L.  ed.  935.  5  Inters.  Com.  Rep.  391,  16  Sup. 
Gt.  Rep.  700;  The  Daniel  BaU.  10  Wall.  565.  566,  sub  nam.  The 
Daniel  Ball  v.  UnUsd  States,  19  L  .ed.  IflOS.' 
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If  it  1x3  triKs  as  ullogcd  by  tlu*  three  defendants  fint  namfd, 
that  "their  rouds  ure  situate  whullv  within  the  bounds  of  the 
State  of  Pennsylvania,  and  the  same  are  not  parts  of  any  thrcHigk 
lines  (Minneetin^  other  roads  in  difTen*nt  states  of  the  fnited 
States/*  and  they  do  not,  in  faet,  part iei pate,  as  links  in  chains 
of  carriers,  in  the  transportati<»n  of  tratiie  fn.»ni  |K)ints  outside 
the  State  of  Pennsylvania  to  i>i>ints  within  that  State  or  fnmk 
points  within  to  points  outsith*.  they  are  not  subject  to  the  pn>- 
visi(»ns  of  the  Act  to  regulate  eoinniere<*.  If,  als'o.  the  line  of 
tlie  Delaware,  Susipichanna  ^:  S(*!iuylkill  Kailnmd  (%>ni|iany  is. 
ab  allef^ed  hy  it,  '^vliolly  within  the  State  of  Pentisvlvania^  aad 
the  only  interstate'  tratlic  transiH»rted  hv  it  is  traffic  delivered  1o 
connecting  n»ads  to  Ih'  transported  to  {xjints  outside  of  the  State 
of  IVnnsylvania,'*  then  it  is  only  ^uhjeet  to  the  prt>vi^ions  i»f  the 
law  in  resfH-et  to  the  t rathe  froni  points  within  t4>  |Hiints  out*ide 
the  state  in  which  alone  it  participates.  It  apiH'ars^  howerer. 
that  th(*  irrain  of  interior  Pennsylvania  pn^s,  not  only  to  Phila- 
delphiii.  hut  hirirely  nufsidt*  the  Stale  to  Iialtini«»n^  and  New 
York.  As  ti>  this  traffic  fmni  within  the  State  to  tlie  latter  citien, 
the  ro;id.  if  it  participate>  in  its  trans|N»rtation,  i«  subject  to  the 
jjroxisions  nf  the  law. 

'rh«'r«'  was  no  evidence  introduced  lN*aring  u|>«»n  the  niattenof 
fact  allciied  in  tln-^'e  ]>lcas.  Of  <*ours4',  if  thes*'  defendants  do 
not  purtjeipatc  in  the  interstate  tratlic  invidved,  they  will  not  be 

aiTiM'tctl  iiv  :inv  nrder  which  the  < 'oinniission  niav  make. 

•        •  • 

'J.  It  is  alb'LM-ii  in  the  cfinipiuint  that  the  men dn^rs  of  it ini plain- 
ant  "an-  eiinipi-lli'il  to  pay  the  .-ame  rates  of  fn-i^ht  from  the 
v.i-<t  that  jin-vail  at  tIm*  terminal  points,  although  the  distance 
in  iiii».^t  4*a-<t".  i>  mneh  lf>s,  and  in  addition  on  reshipni«*nt,  mtifl 
pay  ri'lali\i'ly  niueh  hiirlirr  hiea!  rates  to  Philadelphia.  New 
^  <>rk,  llaliiiiiMir  anil  interior  points.**  Ni»  ti*stimony  was  intro* 
dih'f'<i  al  I  lit'  lit-ariiiL'  n-latin:;  to  rht  <^('  allei;atii»ns  antl  nothini?  has 
U'l-n  ^aid  in  arizmiK  nt  in  reftri-net-  thereto  either  at  the  lioariltf 
or  in  tin*  l»rii*l.-  -iil"-ri|nrntly  til<*d. 

."•.  rin-  eiiiiijtlainant  avtr-*  that  tln»  "i  'ar  Ser\'i<'«»  Kuh's**'  of  the 
deli'nd.tiir-  prr^rribiiiL'  thf  tiin<>  to  U*  alhrwed  f«>r  the  unloadin|C 
of  ear-  at  intiTii»r  p^int^  iit  the  tfrriti»rv  of  the  Philathdpliia  Par 
Sir\  ic'  A-^^iN'iati'in.  an*  in  vinlatioii  of  Sections  1.  2.  3  and  4 
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of  the  Act  to  regulate  commerce.     These  were  the  charges  in-.J 
sisted  upon  at  Uie  bearing  and  to  which  the  investigatioD  i 
confined. 

In  Wight  V.  V,ut>:d  Stales,  167  U.  S.  51S,  42  L.  ed.  259,  IT  J 
Snp.  Ct,  Rep.  822,  the  Supreme  Court  held  that  '"it  was  the  par- 1 
pose  of  the  sectioji  \_2}  to  enforce  equality  between  shippers,  and 
it  prohibits  any  rebate  or  other  device  by  which  two  shippers, 
shipping  over  th«  same  line,  the  same  distance,  under  the  eiame 
circumstances  of  carriage,  are  compelled  to  pay  different  prices 
therefor," 

It  is  admitted  there  is  no  discrimination  against  members  of 
complainant's  association,  or  anyone,  ''in  tke  application"  of 
the  96-honr  Car  Service  Kule  at  Philadelphia — in  other  words, 
for  e^^ample,  one  shipper  to,  or  consignee  at,  Philadelphia,  is 
not  allowed  96  hours  free  time  while  it  is  denied  to  another.  It 
is  true  the  proof  shows  that  practically  the  96-hour  rule  beoefita 
only  the  members  of  the  Commercial  Exchange  of  Philadelphia, 
but  this  is  because  of  the  fact,  that  that  Esdiange  embraces  in 
its  membership  virtualiy  all  the  receivers  of  or  dealers  in  grain 
and  the  other  commodities  to  which  the  96-hoiu'  rule  is  applica- 
ble; and  the  testimony  indicates  that  if  there  were  such  receiv- 
ers or  dealers  outside  the  Commercial  Exchange,  they  would  ro- 
ceive  the  benefit  of  tiif  rule.  There  is  not,  therefore,  shown  any 
violation  of  section  2  in  the  administration  of  the  96-hour  rule. 
Cattle  Raisers'  Ass-,  v.  Fort  Worth  &  D.  C.  It.  Co.  T  I.  C.  0. 
Kep.  513 ;  Wight  v.  United  States.  167  U.  S,  518,  43  L.  ed.  259, 
17  Sup.  Ct.  Rep.  S2-2. 

Neither  is  theri*  any  violation  of  section  2  in  tho  facta,  that  on 
all  other  commodities  besides  the  *'96-hour  commodities"  only  48 
hours  "free  time"  is  allowed  at  Philadelphia,  and  on  coal,  ooke, 
pig  iron  and  iron  ore  7'2  hours  are  allowed  at  mterior  poiutswbile 
only  48  hours  are  allowed  on  other  traiKe  at  interior  points. 
Section  2  prohibits  unjust  discrimination  in  "the  Iraitsportation 
of  a  like  kind  of  Irafftc,"  and  does  not  apply  wliero  tho  traffic  ia 
of  different  kinds  or  classes  not  competitive  with  each  other. 

We  are,  also,  of  the  opinion  that  the  rule  of  Seotion  4,  forbid* 
ding  the  charging  n-  receiving  "any  greater  compon^intitin  in  the 
aggregate  for  the  transportation  of  a  like  kind  of  property  undor  . 
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substantially  similar  c*iix'unistaiic*('8  and  comlitioDA,  for  a 
than  for  a  longer  disiance  over  the  samo  line  in  the  same  dii 
tion,  the  shorter  iM'in^  inchuled  in  the  longiT  distance/*  hat  BO 
application  to  this  rase.  That  rule  is  ba^d  on  disiance  and  i^ 
hites  to  the  nviual  iransporlaiion  charges,  and  not  to  deninm|» 
eharp's,  whieh  are  in  the  nature  of  charges  for  storage  in  the  eaifl 
of  th<»  carrier,     hdvrstnte  (Jtnnmerce  Commission  v,  DeirvU,  C 

//.  a-  M,  IL  CiK  n;7  u.  s.  r»44,  \i  L.  «m1.  sou,  17  Supi  v\.  Vi/t^ 

i)8(>.  The  actual  trans|M>rtation  it*  at  an  end  an«l  the  goods  di^ 
livercd  liy  tic  carrier  when  the  car  is  phici*d  on  the  unloadiaf 
track  or  (»ther  pro|N>r  ]»lace  for  unh»ading  by  the  consignee.  The 
functions  of  the  carrier,  "to  OM^'ive,  transport  and  deliver,*'  aie 
then  fully  discharp'd.  American  Warehotisemens  A390.  t.  /I- 
linuis(\h\  Cn,  7  I.  ('.  (\  Kep.  5M>. 

If,  however,  such  (h'niurrago  charges  when  added  to  tranapoi^ 
tation  rates,  result  in  greater  aggregate  charges  in  certain  casa 
than  in  other  cases  involving  l(»nger  hauls,  this  may  constituls 
undue  prefen  iH*<;  as  lN*tween  different  Uxuilities  under  scwtion  L 

CounH'l  ft>r  the  Delawan'  ^'  Ilmlson  Canal  Company  in  a 
printt*<l  hrit*!' claims,  that,  in  the  case  Jiiprvi  of  the /ntorsfailtf  Coa^ 
merrr  Cnmmissitni  v.  Dt'troit,  it,  II,  it  -V.  R.  Co,  167  U.  S.  63S« 

4l'  L.  ed.  :;o(;.  17  Sup.  Ct.  liep.  S)S(S,  the  Supreme  Court  hald 
that  *'it  wa-^  n<>t  an  unlawful  discrimination  for  a  carrier  to  fw^ 
nish  fre4'  cartap*  at  fine  place  anil  to  dcvline  to  furnish  the  saat 
at  aiiMtlier  plan*  at  >nme  distanc'*.**  an<i  that  '*under  this  author 
ity  ir  mii>t  U*  ht-ld  that  no  discrimination  arises  fmm  the  fact 
tli:it  till*  film-  diiriiiL^  which  fre«*  ^t<•rage  in  the  carriers*  cars  is 
ailiiwcd  varies  in  oiir  pi  act*  from  that  alloweil  in  another/'  In 
tlii-<  cMiuiM'l  i-i  in  «Tri*r.  Tin*  Supreme  <*ourt  placeii  its  deeiaioB 
di^tiiii'tly  upi»ii  flir  iTP'Und.  that  tht*  «inly  <piesti<in  before  it  waa^ 
wlii'tlitr  thf  fni'iii-liiiiL'  of  fn*e  (*artage  at  (rrand  liapids  when  it 
w  i4  Tint  fiinii-lM  d  at  li'iiia.  c«in>tituti'd  a  violation  of  ike  mia  tff 
S  '  fi^'fi    ;.  aihi  IttM  iliat  under  the  facts  of  the  ease  it  was  DOt  a 

vi<iI:iM<in  Mt'  fli-!*  rn'»       T)i luri.  after  i*alling  attraticvn  to  the 

t';i«i  fiiMt  i)i«- <|n*-fii'n  whftlier  tht-n*  was  an  undue  preferenoa  tis- 
•  !•  r  S'i'Mi'ii  :;  )i;iil  Imiii  withdrawn  fpim  the  tronsideratian  of  the 
i  •urt,  ••avs : 

"Ir  n^ay  U-  that  ir  wa*«  ••]Nn  fm  the*  <*ommissiun  to 


\ 
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a  ootnplaittt  of  the  Ionia  merchants  that  such  a  course  of  con- 
duct was  in  conflict  with  sections  2  and  3  of  the  act ;  but,  as  we 
have  seen,  Buch  questions,  if  they  really  arose  in  the  prooeedinga 
before  the  Coinmisaion  and  in  the  circuit  court,  have  been  with- 
drawn from  our  consideration  in  this  appeal  from  the  decree  of 
the  circuit  court  of  appeals." 

Witnesses  for  the  complainant  testify  that  in  their  opinion  the 
allowance  of  9fi  hours'  "free  time"  at  Philadelphia,  and  of  73 
hours  on  coal,  coke,  pig  iron  and  iron  ore  at  interior  points,  was 
not  excessive,  but  only  reasonable.  The  contention  on  the  part 
of  complainant  is  solely  that  the  48  hours'  "free  time"  allowed 
at  interior  points  is  unreasonably  small.  If  the  time  allowed  at 
Philadelphia,  or  other  terminals,  is  reasonable  and  that  allowed 
at  interior  points  is  unretwnably  small,  then  an  undue  prejudice 
to  interior  points,  in  violation  of  section  3  of  the  law,  might  re- 
sult. It  is  testified  that  tiie  fact  that  only  48  hours  is  allowed 
at  interior  points,  while  96  are  allowed  at  Philadelphia  and  other 
terminals,  has  diverted  grain  and  other  traffic  covered  by  the  96- 
hour  rule  from  the  former  to  the  latter. 

4.  Furthermore,  if  demurrage  charges  are  made  to  commence 
before  the  expiration  of  a  reasonable  time  for  loading  or  unload- 
ing, tiia  may  be  a  violation  of  the  provision  of  section  1,  which 
directs,  "that  charges  made  for  any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passengers  or  property  or  in  con- 
itection  therewith,  or  for  the  receiving  and  delivering,  storage  or 
}tandling  of  such  property,  shall  be  reasonable  and  just."  The 
charge  of  demurrage,  before  a  reasonable  time  for  loading  or  un- 
loading has  elapsed,  would,  so  far  as  that  charge  covers  time 
which  should  be  embraced  in  a  reasonable  time,  be  an  unjust  or 
unreasonable  charge  for  a  "service  rendered  in  connection  with 
the  transportation  of  property"  or  "for  the  storage  or  handling" 
of  such  property.  For  example,  if  96  hours  were  a  reasonable 
time  at  interior  points,  then  the  exaction  of  $1.00  a  day,  or  $2.00 
for  the  two  days,  following  the  expiration  of  the  48  hours'  free 
time  now  allowed,  would  be  an  unjust  and  unreasonable  chat^. 

5.  It  is  admitted  on  the  part  of  complainant,  not  only  that  the 
allowance  of  96  hours  on  grain  and  certain  other  products  at 
Philadelphia  and  of  72  hours  on  coal,  coke,  iron  ore  and  pig  iron. 
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at  int('ri<»r  p(»ints,  is  reasonable,  but,  also,  that  the  charge  of  $1.00 
a  tlav  for  the  detention  of  cars  k»vond  a  reasonable  time  for  load- 
ing  or  unltmding  is  a  just  and  pro|)er  charge.  The  qnolMR 
raised  is  sinipW  whether  the  iime  allowed  at  interior  poimU  ii 
reasonable.  Tliis  is  the  tpiestion  under  .section  3  as  well  ma  vr- 
der  se<*tion  1,  lM^>ause,  as  U^fon*  stated,  it  U^ing  admitted  that 
the  time  allowed  at  Philadelphia  is  reasonable,  the  undue  preju- 
dic^'  under  seetion  W  wouhl  n'sult  from  the  fact,  that  while  a 
reasonable  time  is  allowed  at  Philadelphia,  the  time  Rllowed  at 
interior  points  is  not  reastmable. 

r».  While  refen^nee  is  ma<h'  in  the  complaint  to  the  gmtrr 
time  allow<Ml  at  Haltimore  and  New  York  as  well  as  at  Philadrl- 
phia  iluin  is  allowed  at  interior  points  in  Pennsvlvmnia,  Mr. 
Welsh,  who  n'pres<'nted  th<'  eoniplainant  at  the  hearing.  laiJ 
that  'MIh*  real  <*ontentiun  was  with  n»fen'nee  to  the  differential 
eonditiotis  lN>tw(>fn  Philadelphia  and  interior  point«/*  thmt  tbe 
*\'omplaint  was  eontined  to  the  State  of  Pennsylvania/*  and  thai 
n'frrrnce  was  made  in  thi*  eomplaint  to  the  nilea  at  New  Toffk 
and  Hiiltimorr  ''simply  as  a  matter  of  cnmiparison  and  to  em- 
phasi/f\  it  possible,  the  dis(Timinatii>n  which  was  made  at  in- 
terior points  in  Pennsylvania/*  Whih',  aliu»,  the  complmial 
relates  to  hmdiuii  as  well  as  unloading,  it  was  admitted  on  the 
part  of  the  eom)»lainant,  that  the  chief  gnnind  of  i^omplaint  wii 
tilt'  rulr^  in  ret'en-nc^e  to  unl'nulhuj,  and  the  testimony  relatat  al- 
most e.\eln>ively  to  those  rules.  In  fjiet,  on  an  examination  of 
tli«'  rnh>  (  ICule  1  «»r  th«>  Philadelphia  (*ar  Ser\-ice  Aaaocimtioa), 
it  will  1m' M-rh  that  tlie  1"^  hours  aiiilitional  time  on  grain  andeer 
tain  other  et»miiiMditit>.  provided  for  therein,  is  expresalv  aCntid 
to  Im*  t'«»r  *Minlo:nliiiir."  the  lanirnaiie  of  the  nile  bt*ing  •*4S  Aovn 
tiilt/ifi'iti'i!  fnf'  inilnttt/in*j." 

7.  The  LTavanti-n  of  the  eomplaint.  which  we  will  now  oonsid' 
er,  i-  thf  n':isonal»lene>-:  (»f  thi*  -X^  hours  aHowed  for  unlondivg 
at  infi-rjor  points. 

'Dun-  ;i)>p<:ir  fi'om  tlii>  ruh-s  to  Im*  two  distinct  caaes  to  which 
th**  I**  hiiur  ailiiwiinef  nf  time  i<  applieabh': 

I'irsf.  whtTf  ••:ir«i  nn-  "e«ni^it:nefl  din'et  to  team  or  prirale 
tr:ii-k^.  Kr  niM\  U-  ->•  •if-livi-red  on  -tanding  or  advance  onfelf 
fr  'Ml  tli«'  '^hi|ip<r  ^r  ei»n>^ii:nee.**  In  sueh  easr«  no  time  aftar  ai^ 
rival  i<  e>iii-miii-.|  \u  |iroeurinL^  ilinM*iion  from  the  oonaignee  ai 
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where  the  cars  shall  be  placed  for  unloading,  and,  if  the  cars 
•  so  ^'placed  after  7  a.  m.,  the  48  hours  will  begin  at  7  a.  m. 
the  day  following  the  placing,  and,  if  placed  after  12  m.,  the 
hours  will  begin  at  12  m.  of  the  day  following  the  placing." 
:ule  13.) 

Second,   where   "cars   are  not  consigned  to  team  or  private 

icks"  and  are  not  deliverable  at  previously  designated  places. 

such  cases,  the  consignee  after  the  arrival  of  the  car  has  to 

signate  the  place  of  unloading  and  this  will  consume  more  or 

5S  time,  and  the  48  hours  for  unloading  "begins  at  7  a.  m.  or 

{  M.  following  arHval,  and  continues  until  order  for  placing  is 

ven  by  the  shipper  or  consignee,  and  begins  again  at  the  actual 

)ur  placed  according  to  such  order,  except  that  cars  so  placed 

itween  the  hours  of  6  p.  m.  and  7  a.  m.  will  be  regarded  as  placed 

7  a.  m.""     (Rule  14.) 

Under  the  96-hour  rule  applicable  at  Philadelphia,  "48  hours 
;  allowed  for  inspecting,  sampling  and  selling''  alone,  and  48 
ours  additional  for  unloading.     Witnesses  for  the  defendants 
11  testify  that  the  96  hours  is  necessary  to  place  Philadelphia  on 
n  equality  with  interior  points — that  is,  that  the  96  hours  is  nec- 
ssary  to  give  Philadelphia  fully  48  hours  for  unloading  alone. 
Che  claim  that  this  simply  places  Philadelphia  on  an  equality 
vith  interior  points  is  based  upon  the  assumption  that  under  the 
1: 8-hour  rule  and  regulations  in  relation  thereto  applicable  at 
nterior  points,  consignees  at  interior  points  have  fully  48  hours 
tor  unloading.     In  the  first  case  above  mentioned,  under  rule 
13,  where  cars  are  consigned  direct  to  team  or  private  tracks  or 
to  some  designated  point  for  unloading,  and  the  48  hours  begins 
at  7  a.  m.  or  12  m.  of  the  day  following  the  day  of  the  placing  of 
the  cars  for  unloading,  there  may  be  48  hours  left  for  the  process 
of  unloading,  provided  prompt  notice  is  given  of  the   placing. 
In  the  second  case,  however,  under  rule  14,  where  the  cars  are 
not  consigned  to  team  or  private  tracks  and  the  place  for  unload- 
ing is  not  designated  prior  to  arrival,  and  the  48  hours  begins  at 
7  A.  M.  or  12  M.  following  arrival  and  before  order  for  placing 
is  given,  there  will,  as  the  cars  cannot  be  unloaded  until  placed, 
be  less  than  48  hours  left  for  the  process  of  unloading.     In  the 
latter  case,  therefore,  if  not  in  the  former,  the  96-hour  rule  at 
Philadelphia  would  not  simply  place  Philadelphia  on  an  equality 
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with  interior  points  but  would  give  a  longer  time  for  the  actnil 
unlouding  ut  riiiladelphia  than  for  the  actual  unloading  at  ia- 
terior  points. 

The  tostiniony  is  that  fullv  4S  hours  are  req4ured  for  llie  afr 
tual  unloading  at  Phihiddphia,  and,  so  far  as  the  procesa  of  u- 
loadin^  is  concenu'd,  there  is  no  reason  for  holding  that  a  lew 
time  will  Ih*  r(M|uired  at  interior  {K>ints. 

It  niav  Ik'  that  at  Philadelphia  more  time  is  rcHiuired  for  ia- 
spectin^r.  sampling  and  selling  than  at  interior  pointi^.  becaiur 
th(*  sampling  and  ins)M>eting  is  done  in  Philadelphia  hv  an  ofi- 
cial  inspector  and  hin  deputies,  who  are  required  to  p«rf( 
these  services  daily  fi»r  a  lar^e  numlKT  of  shipments^  while 
interior  points  the  sampling  and  ins]K*etion  arc  done  by  each 
si;;nee  himstOf  and  it  is  not  prohahle  that  he  will  have 
inspections  on  his  han«ls  at  on(*e.  Monnivcr,  at  Philadelphia 
the  sampling  and  in£t[>eetion  may  l>e  delayed  by  the  difficulty  in 
])romptly  tindin^  tlit*  cars  on  the  cn»wded  or  "eiin^cstod*'  tracka 
— the  tratiic  to  Philadelphia  InMUg  much  larfzer  than  at  interior 
points — and,  after  inspection,  a  rep4»rt  thonMif  is  made  to  tk 
( 'ommercial  Kxchan^e. 

It  ap])ears  that  at  interi(»r  points  cars  as  a  rule  are  placed  for 
delivery  or  unloading  i»n  **private  sidings  in  connection  with 
warelmnses  an«l  milU**  and  that  then*  is  in  such  caaea  *'grMter 
capacity  fi»r  ipiick  delivery  at  the  place  of  disohanPe  at  interior 
]i<»int*«  than  at  IMiiladel])hia/*  and  alsit  that  the  bulk  of  the  (craift 
r<lii])pe(|  to  interior  ]ioints  is  ship]H*d  **s<ild/*  and  ilotw  nut  hare  te 
In-  sani]»li«l,  iii>]>ecte<l  and  s«»lil  aftiT  arrival.  The  traffic  wkwm 
.M,/i/  l.ttfir  iirrii'iL  li'twfvt'r,  often  (*«»nH*s  to  interior  pointa  "with- 
<ii:t  erriiticatr  a**  to  ;;rai|e**  or  "with  draft  and  subject  to  inapee* 
timi  iH-t'op-  draft  is  paiil.**  In  the  latter  <*as«>s,  as  well  aa  whefT 
I  til-  tra:!i('  arrive>  unsold,  in.»pection  is  nev^ssaary.  Some  traflr 
ir  -liip)Mil  i«i  intcrii>r  )MiiTits  unnild  an«l  that  has  to  be  both  in- 
>)M-itid  aihl  -••id  iilirr  arrival. 

( >ii  till*  liflur  liaii'l.  ear-  loaded  with  (HinuniHiitios  subject  totbt 
!♦•;  Iinur  rnlr  at  l*liila'l«-lphia  are  "inteniled  for  track  deliverr"* 
I  Kiile  I  I.  and  all  hut  a  small  {HTefrntap*  of  such  commoditke 
li:i\i-  T«i  \*r  -anipled.  in-ip»-<*ted  anil  sold  after  arrival.  WheeOp 
lin'.vevir,  tiny  are  -liippfij  "-old*'  and  <h»  ni»t  nnpiire  aampliac* 


PA.  MILLEES'  STATE  ASSO.  V.  PUI1.A.  A  E.  EY.  CO.  Ct  al.       557 

iuspectioQ  and  sale  after  arrival,  they  are  given  the  benefit  of  the 
fl(i-liour  rule. 

We  are  of  the  opinion  that  a  distinction  should  be  made  be- 
tween shipments  of  grain  and  other  commodities  which  are  al- 
ready sold  before  arrival,  and  which  do  not  have  to  be  sampled, 
inspected  and  sold  after  arrival,  and  which  are  consigned  to  des- 
ignated places  for  unloading,  and  shipments  which  have  to  be 
sampled,  inspected  and  sold,  and  the  place  for  unloading  which 
has  to  be  designated,  after  arrival.  It  is  true  the  lattei-  are  but 
a  small  percentage  of  the  shipments  to  interior  points,  but  it  is 
claimed  that,ifalonger  time  was  allowed  for  unloading,  that  class 
of  business  iu  the  interior  would  be  encouraged  and  increased. 

Interior  points  in  Pennsylvania  can  be  placed  on  an  equality 
with  Philadelphia  only  by  rules  allowing  48  hours  net  for  the 
actual  unloading.  In  order  to  accomplish  this,  a  reasonable  def- 
inite period  of  time  should  be  allowed  in  the  interior,  as  at  Phil- 
adelphia, for  attending  to  all  the  matters  necessarily  preliminary 
to  the  placing  of  the  cars  for  unloading.  It  may  be  that,  for  rea- 
sons heretofore  stated,  as  much  time  as  that  allowed  for  these 
preliminaries  at  Philadelphia  is  not  necessary  in  the  inferior. 

In  four  of  the  New  England  States,  Connecticut,  Rhode 
Island,  Massachusetts  and  New  Hampshire,  the  rules  of  the  Car 
Service  Association  allow  96  hours  at  interior  points,  and  general 
complaint  is  made  throughout  Pennsylvania  of  the  48-hour  al- 
lowance as  being  insufficient  and  "oppressive."  The  testimony 
also  shows  that  at  one  interior  point,  Wilkeabarre,  Pa.,  where 
there  are  exoeptional  facilities  for  unloading,  it  has  to  be  done 
at  times  after  dark  in  order  not  to  exceed  the  48-hour  limit. 

On  the  face  of  the  rules,  "refunds"  on  account  of  inpatker  are 
allowable  without  discrimination,  but  the  manager  of  the  Phila- 
delphia Car  Service  Association  testified,  that  such  refunds  arc 
only  made  under  the  48-hour  rule  and  not  under  the  96-hoiiB 
rule,  and  that  at  the  time  the  latter  was  granted,  the  receivers 
of  grain  at  Philadelphia  waived  any  allowance  on  account  of 
weather.  If  96  hours  are  only  a  reasonable  time  at  Philadel- 
phia, and  48  hours  a  reasonable  time  at  interior  points,  it  is 
difBeult  to  conceive  of  any  valid  reason  why  weatlier  should  not 
be  taken  into  consideration  in  the  former  as  well  as  in  the  latter 
case.     From  the  distinction  made  it  is  a  legitimate  inference, 
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that  the  90-hour  allowance  was  considered  liberal  and  fuffidol 
to  cover  delays  on  account  of  weather,  while  that  of  48  houii  wai 
not  so  considered.  If  this  be  not  the  basis  of  the  disiinctiom. 
tli<*n  injustice  is  being  done  Philadelphia. 

8.  As  we  have  se<*n,  certain  defendants  in  their  answers  dcRj 
that  this  (-omniission  "has  anv  authority  under  the  act  to 
late  coiinnorce  to  tix  and  establish  a  period  within  which  the 
bers  of  complainant  may  load  or  unload  cars  free  of  charge 
upon  their  tracks.'' 

In  Inirrsitife  Commerce  Commission  v.  Cincinnati,  X.  0-  S 
T.  r,  R.  Co.  107  r.  S.  470,  42  L.  ed.  l'43,  17  Sup.  Ct.  Rep.  8H. 
tlie  SupHMue  Court  held  that  the  ronunission  had  no  power  t» 
prescriln*  rates,  "nuiximum,  minimum  or  absolute/'  as  a  mode  of 
enforcing  the  provision  of  sivtiou  1  of  the  law  requiring  all  rata 
rharp's  to  Im*  just  and  rtMisonable.  This  was  based  upon  the 
ground,  priiH*ipally,  that  the  Act  ti»  repilatc  commerce  does  not 
v,rprcssl\f  drlrpit4'  to  the  ( *onmussion  the  power  to  pmciihe 
rates.  Cattir  Ralsns'  Assn.  v.  Fori  Worth  if  I).  C.  R.  Co.  • 
1.  < '.  ('.  llrji.  ."i."*!*.  The  hiw  d«M»s  nf»t  e.xpreesly  confer  npon 
the  Commission  power  to  prc8eril)e  the  time  which  shall  be  al- 
lowed for  loadinir  or  unloading  cars,  and,  if  the  abM>noe  of  an 
iliority  rxpri's>ly  «'ont\Tn'd  is  a  valid  n»ason  for  denying 
in  \\\v  Conimission  to  pri*s<*rilK>  ratrs.  it  would  M*eni  that 
al>s4*n(*('  of  rxprcs'^  anthiiri/ation  would  pnvlude  the  exerviee  of 
the  former  power. 

StMMion  \7\  of  tin*  Aet  to  repihite  eommerci*,  however^  does 
in  rxftrrsK  \vvu\<  pnivide  tliat  the  Commission  shall,  upon  find- 
iui;  a  carrier  in  violation  of  any  of  the  provisions  of  the  Act,  or- 
der  if  !<•  eraM'  aiiij  ijr-ii^t  therefrom.  In  the  lan|n>a|ce  of  the 
I'inMiif  eonrt   in  lni»'v.slnh-  i'lnmn*  rrr  Cnmmisitiun  v.  KoMi  T^tt 

ttrssrt\  W  i('  //.  //.  Ct,.  >:i  Ke<l.  Krp.  HO,  the  (*onimiwiion  maj 
i»rder  till*  earriers  t«t  **de<iist  fnim  the  i*oniinuamv  of  an  unlawfal 
prartiee."  The  pnwer  to  prohiliit  an  unlawful  practice  or  10 
forliiil  "till'  emit inua nee"  ilitTeof,  n«*<'«*ssarily  involves  the  power 
to  deterniine  and  di'elare  tin*  nnlawfulnes.'t  of  the  practice.  The 
< '<*mnii<i*<ii>n  tnay.  iheri'fun'.  after  investigation,  find  a  particw- 
lar  rate  to  |h>  unlawful  aihl  |iri>liiliit  the*  exaction  of  that  rate,  or 
tiiid  the  riini-  aljiiwed  fi»r  loailinsr  or  imloadinf?  unlawful,  nr,  is 
riiher  word^^,  nii reasonably  small,  and  forbid  the  charging  of  d^ 
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man-age  at  the  expiratioa  of  that  time  and  before  the  expiratioa 
of  a  reasonable  time. 

We  find  thai  4S  Lours  is  an  iinreasonablv  small  allowance  of' 
time  for  nnloavling  where  any  portion  of  it  has  to  bo  consuiu< 
in  attending  to  the  preliminaries  necessarily  antecedent  to 
actual  process  of  unloading,  and  it  is  orderwl  that  as  to  gmia, 
floOT,  hay  and  feed  consigned  to  and  deliverable  at  Jnleriot 
points  in  the  territory  of  the  Philadelphia  Car  Servioo  Associa- 
tion, the  defendants  cease  and  desist  from  charging  demurrage 
until  the  expiration  of  a  reasonable  time  for  unloading  after  the 
ears  have  been  placed  for  unloading  and  notice  of  9\ich  placing 
has  been  givwi  the  consignee  or  other  proper  party.  Our  opin- 
ion is  that  48  hours  will  be  a  reasonable  time  for  the  aetval  tin' 
loading.  This  is  tlie  time  allowed  at  Philadelphia  and  by  mab*. 
ing  that  allowance  at  interior  points  after  the  cars  havn  boen 
placed  and  due  notice  given,  v,-ill  put  such  points  on  an  aqoality 
with  Philadelphia. 

If  by  reason  of  any  fault  on  the  part  of  tho  consignee,  the 
carriers  are  unable  to  place  the  care  promptly  for  unloading,  the 
time  so  lost  may  be  deducted  from  the  4S'hour8,  and  to  this  end 
suitable  rules  may  be  adopted — the  object  and  intent  of  our  or- 
der being  to  secure  48  hours  net  for  unloading  where  unneces- 
sary delay  in  placing  the  ears  for  that  purpose  is  not  caused  by 
the  default  of  the  consignee. 

9.  In  respect  to  grain  and  flour,  it  is  claimed,  that  at  the 
expiration  of  the  96  hours  they  may  be  ordered  to  the  grain  depot, 
warehouse  or  elevator,  where  they  are  imloaded  by  the  roads  and 
given  10  days'  storage.  The  roads,  however,  charge  y^  cent  per 
bushel  for  unloading  and  the  storage  is  inctdenlnl  to  llmi.  Tt 
does  not  appear  from  the  evidence  whether  or  not  facilities  for 
storage,  or  the  necessity  therefor,  exist  at  interior  points  to  the 
same  extent  as  ut  terminal  seaports  like  Philadelphia,  New  York 
and  Baltimore.  Inasmuch  as  all  but  a  email  percentage  of  these 
commodities  shipped  to  Philadelphia  have  to  be  sold  or  disposed 
of  after  arrival,  while  the  reverse  is  the  case  at  interior  pointn, 
the  presumption  is,  that  the  necessity  for  storape  does  not  exiet 
to  the  same  extmi  in  the  interior  as  at  Philadelphia. 

By  section  1  of  the  law,  storage  is  named  aa  a  "service  in  con- 
nection" with  transportation,  and  the  charges  thorcfor  are  re- 
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quired  to  be  '*reasonablo  and  just."     In  American  Wankamh 
mcn\s  Asso.  v.  Illinois  C.  li.  Co.  7  I.  C.  C.  Rep.  591,  we  hM 
tbut  the  schedules  of  rates  required  by  section  G  of  the  law  to  hi 
printed,  post^'d,  und   tiled   with   the   ComuiLisiony  sboald  ttatt 
among  other  terminal  charges  the  rules  and  regulations,  if  aaj. 
of  the  carrier  in  relation  to  storage;  and  the  Commbaion, 
ary  ^,  lb\)^y  issued  a  general  order  directing  ^*thmt  mil 
subject  to  the  Act  shall  plainly  indicate  upon  the  achedulci  pa^ 
lish(*d  and  tiled  with  the  Commission  under  the  proviAionf  of  tkt 
sixth  section     .     .     .     what  storage  in  stations,  warchouMi  or 
cars  will  Ik*  {KTmitted,  stating  the  length  of  time,  the 
of  the  storagt',^the  service  rendered  in  connection  tkercwiUi, 
all  the  terms  and  conditions  u])on  which  the  same  will  be  grant- 
ed/*    This  onh'r  In^came  elTective  April  1,  1MI8,  and  at  thai  dalr 
the  carriers  issued  a  general  C  ircular  providing  that  "prupeitjtu- 
loaded  in  the  railroad  stations  or  warehouses  must  be  remofvd 
within  l'1  hours  after  arrival  and  if  not  so  n*moved  will,  at  the 
4>ption  of  the  carri(T«  (*ither  In;  n'moved  and  stortnl   at  a  pahlk 
warehouse  at  owner's  citst  and  risk,  and  there  held  subject  to  lien 
for  freiizht  and  charge^,  or  will  Ije  n^tained  in  carrier's  station  or 
warehousi*  under  the  same  (Conditions  and  subject  to  likechaipf 
for  storap*  as  prevail  at  public  warehouses,  except  as  may  be 
vidrd  hi/  Inral  rrtiuhifinnn  ni  tit'siination  as  made  by  public 
honsrs  iir  dciivfrin;:  carrier.**     In  the  sclunlule  of  rates  of  the 
carriers  tiliil  witii  flit>  < 'oiiimission  under  Miction  i\  we  find  ivf 
rn-iuT  In  thi*«  tri'iHTuI  <'ireular  allowing  24  houn*  stAirage  after 
arrival.     A  :^]H'i'i:iI  allowance  at  Philadelphia  of  10  days'  atotage 
on  ^raiii  and  tloiir  is  ni»t  mt^ntioned  either  in  the  gi*nenl  Circular 
or  in  the  •ichcdiiirs  fit*  ratr><  nf  the  defendants.     If  such  ston^ 
is  ^rivfii.  fhr  ••nicr  of  the  ( 'ontmission  has  nut  in  this  reApect 
Complied  wiih  and  the  carriers  are  liabh>  to  1m>  proceeded 
un«ler  r-«M'ti»in  \*\  *»{  the  law  for  "negh»i'ting  to  obey  or  perfi 
lawlul  ••nlir  ••!'  the  < 'nnimi*^sion.** 

In  Attn  rlriiti  W  an  hnu<rin9'9i'fi  Asxn,  v.  Illinou  f.  R,  Co.  7  I. 
(*.  r.  K<|>.  Ti'.M.  sufiit,  \vv  held,  iiii  till*  authority  of  the 
of  tin-  SupPine   ( 'nnrt  in    Intrrstatr  Commerce  Con 

Dffmif,  h\  //.  a  .V.  /;.  Co,  ir,7  r.  S.  6:J3,  42  L  ed.  306, 17  Bmp. 

Ct.  Kep.  *.»*'<'•,  that  the   ( 'itmniission  had  authoritj  to 
onhr  in  qut  >tiiin.     7  I.  (.'.  i\  llep.  p.  M2, 
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TIOOIES  k  CXJMPAXY 

V. 

SorTIIKKX  RAILWAY  COMPANY;  Mkmphis  A:  Charlks- 
Tox  Kailkoad  Company  and  Ciias.  M.  McGitee  axdHexry 

FiXK,  liKCElVKKS   THEREOF;   KaXSAS   CiTY^  MeMPIIIS  &  BlB- 
AIIXdlfAM    IvAlLKOAI)    COMPAXY  ;    KaXSAS    CiTY\    FoKT    ScOTT 

cV  Memphis  Raieroad   Compaxy;   Missouri  Pacific  Rail- 
way Company,  and  Ieeixols  Central  Railroad  Company'. 


Decided  Xovrmher  13,  J 900. 


L  A  coiiiplainant  is  entitled  to  an  order  for  reparation  in  an  amount  equal 
to  that  by  which  the  rates  exadled  and  paid  exceed  reasonable  rates,  but 
tlie  burden  of  sliowing  tlie  unreasonableness  and  the  amount  is  upon  the 
complainant. 

•J.  Tile  continuance  of  a  given  rate  is  not  conclusive  evidence  of  the  rea- 
sonableness of  that  rate;  but  when  a  railway  company  advances  a  rate 
which  has  been  for  some  time  in  force,  the  fact  of  its  continuance  is  in 
the  nature  of  an  admission  against  that  company  which  tends  to  show 
the  unreasonableness  of  the  advance;  and  the  force  of  this  admission 
becomes  great  in  view  of  the  general  decline  in  the  average  of  railway 
rates  and  the  lessened  cost  of  service. 

:J.  The  action  of  a  railway  company  in  reducing  a  rate  upon  complaint  of 
a  sliipper  is  not  conclusive  evidence  that  the  rate  was  unreasonable  be- 
fore the  reduction,  but  when  the  traffic  manager  of  that  company,  after 
a  careful  examination  of  the  facts,  makes  the  reduction,  that,  too,  is  in 
the  nature  of  an  admission  against  the  reasonableness  of  the  obnoxious 
rate  at  the  time  of  the  reduction. 

4.  A  railway  com]iany  may  from  considerations  of  policy  grant  a  reduction 
in  its  rates  which  this  Commission  could  not  order  as  a  matter  of  right 
under  tlic  Act  to  Regulate  Commerce. 

r>.  Kates  on  barrel  material  from  the  West  to  Hawkinsville,  Ga.,  were 
hiirher  than  tliose  to  Macon,  Ga.,  from  February  10,  1896,  to  January 
22,  1807.  At  times  prior  to  the  date  first  mentioned,  and  uniformly 
since  the  date  last  mentioned^  the  rates  to  Hawkinsville    and    Macon 
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have  been  the  same.  Kates  on  other  commodities  are,  as  a  rule,  higher 
to  Hawkinsville  than  to  Macon.  The  distance  is  greater  to  Hawkins- 
ville,  which  is  located  on  a  branch  line,  and  competition  is  less  active 
there  than  at  Macon.  Held,  that  complainant  failed  to  show  that  the 
rate  on  barrel  material  under  the  Act  to  Regulate  Commerce  ought 
from  February  10,  1896,  to  January  22,  1897,  to  have  been  the  same  to 
Hawkintivillc  as  to  Macon,  and  that  the  complaint  should  be  dismissed. 

B.  Holmes  for  the  complainant. 
Ed.  Baxter  for  the  defendants. 

Report  and  Opinion  ov  the  Commission. 
Pkouty,  Commissioner: 

The  purpose  of  this  proceeding  is  to  recover  certain  alleged 
excessiv(i  freight  charges  on  cooperage  stock. 

The  complainant  is  a  copartnership  composed  of  B.  Holmes. 
J.  S.  Orem  and  ]M.  T.  Hodge,  and  is  engaged  in  the  manufacture 
of  barrels  at  Hawkinsville,  Ga. 

Th(i  heads  and  stav(»s  for  the  manufacturing  of  these  barrels 
are  mostly  purchased  in  Wvnne  and  Joneslwiro,  Ark.,  Paducah^ 
Ky.,  and  ^Memphis,  Tenn.  Th<'  d(»fen<hints  are  all  engaged  in 
interstate  transportation,  are  subject  to  the  provisions  of  the 
Act  to  U(»gulat(»  ComnuTce,  an<l  ])artieipate  in  various  degrees 
in  th(»  cavriii^e  of  this  l)arri'l  mat(»rial  from  the  above  points  of 
origin  to  Hawkinsville. 

The  St.  Louis,  Iron  Mountain  A:  Southern  11a ihvay  transport 
this  inrrchandisr  t'roni  Wynne  to  Memj)his.  The  rate  is  6  cent» 
p<T  hun<InMl,  ;ind  is  the  sann*  irn»sp<'rtiv<*  of  the  destination  be- 
vond  Mnnplii-;.  Whni  the  throutcli  i'at«'  from  Wvnne  to  Haw- 
kinsvillr  was  Viiricd,  as  herriiuifter  stated,  the  division  of  this 
rarricr  was  not  rhang^'d. 

Tlu'  Kansas  ('it V,  Fort    Scott    A:    M<*mi)his  Railwav  extend;! 

It 

from  Joiicsi)oro  to  Mnnphis.  Its  charire  is  Ix^tweeu  those  points* 
also  <;  rrnis  per  huiidrrd,  and  that  ehargr  is  uniform  irrespective 
of  drstinatinii  Ik-voihI  Mi-mphis,  and  was  not  varied  when  the 
throun;b  ratr  from  .loncslHiro  was  chan^tMl. 

The  Illinois  Crntral  Kailwav  extends  from  Paduoah,  Ky.. 
to  Mi-iiiplii-,  Trnii.,  and  carries  merchandise*  <lestined  for  Haw- 
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kinsville  froiii  Paducah  to  Memphis.  It  does  not  appear  what 
the  rate  from  Paducah  to  Memphis  is,  nor  whether  that  rate 
would  ]>.\  variLvlacc'ordiug  to  the  destination  Ixnond  Memphis. 
Only  une  shipment  of  those  involved  was  made  by  this  route.  In 
that  instance  the  rate  from  Paducah  to  llawkinsville  was  28 
cents,  and  it  does  not  appear  that  up  to  the  time  of  this  shipment 
anv  lower  rate  had  ever  been  in  effect.  The  Macon  rate  was 
then  '2'}  cents,  and  on  January  5,  1S97,  the  llawkinsville  rate 
was  reduced  to  the  same,  and  has  continued  to  be  the  same  ever 
.•^ince. 

This  material  went  from  ^lemphis  to  llawkinsville  by  one  of 
two  routes,  namely,  by  the  Kansas  City,  Memphis  &  Birming- 
liani  Kailroad  to  Birmingham,  and  thence  by  the  Southern  to 
Jlawkinsville,  or  by  the  Memphis  &  Charleston  Railroad  to  Chat- 
tanooga, and  from  thence  by  the  Southern  to  Llawkinsville.  In 
all  cases  the  Southern  was  the  delivering  road  at  llawkinsville. 
and  in  all  cases  the  transportation  was  through  INIacon  to  Ilaw- 
kinsvill(\ 

The  Southern  Bailwav  extends  from  Macon  to  Brunswick. 
llawkinsville  lies  between  these  two  cities,  but  is  not  on  the  main 
line  of  the  Southern  Bail  way,  being  reached  by  a  branch  some 
10  miles  in  leniith  leavinc;  the  main  line  at  Cochran.  The  dis- 
tance  from  .Macon  to  Cochran  is  39  miles,  and  from  Macon  to 
Brunswick  190  miles. 

The  line  of  railway  from  Chattanooga  to  Brunswick,  through 
Atlanta  and  ]Macon,  was  formerlv  known  as  the  East  Tennes- 
see,  Virginia  i:  (Jcorgia  Bailway,  but  became  in  August,  1894. 
a  part  of  the  Southern  Uailwav  Svstem. 

llawkinsville  is  situated  upon  the  Ocmulgee  River.  That 
river  is  navigabh*  from  Brunswick  to  llawkinsville,  and  at  cer- 
tain times  and  bv  certain  craft  from  llawkinsville  to  Macon. 
This  ease  w;i<  heard  with  the  case  Holmes  &  Co,  v.  Southern 
Ralhrdi/  Compdni/  and  Others,  inmiediately  following,  and,  put- 
ting the  testimony  in  these  two  cases  together,  it  appears  that 
there  is  no  direct  freight  crmnection  by  river  between  Brunswick 
and  llawkin>ville,  but  that  merchandise  for  llawkinsville  comes 
to  l^rnnswiek,  is  taken  bv  rail  from  Brunswick  to  Abbeville  and 
by  water  from  Abbeville  to  llawkinsville,  a  distance  of  some  75 
miles.      Thei-e  is  one  boat  a  week  between  Abbeville  and  Haw- 
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kinsville  from  Paducah  to  !Meiuphis.  It  does  not  appear  wlia; 
the  rate  from  Paducah  to  ilemphis  is,  nor  whether  that  rate 
would  be,  variedacconlin^  to  the  destination  beyond  Meitiphie. 
Only  one  shipment  of  those  involved  was  made  by  this  route.  In 
that  instance  the  rate  from  Paducah  to  Hawkinaville  was  28 
cents,  and  it  does  not  appear  that  up  to  the  time  of  this  shipment 
any  lower  rate  had  ever  been  in  effect.  The  Macon  rate  was 
then  23  cents,  and  on  January  5,  1897,  the  Hawkinaville  rate 
was  reduced  to  the  same,  and  has  continued  to  be  the  same  ever 
since. 

This  material  Virvnt  from  llemphis  to  Hawkinsville  by  one  of 
two  routes,  namely,  by  the  Kansas  City,  Memphis  &  Bimiing- 
ham  Kailroad  to  Jiirniingham,  and  thence  bj  the  Southern  to 
Hawkinsville,  or  by  ihc  ilemphis  &  Charleston  Kailroad  to  Chat- 
tanooga, and  from  thence  by  the  Southern  to  Hawkinaville.  In 
all  cases  the  Soutlii'm  was  the  delivering  road  nt  Hawkinsville. 
and  in  all  cases  the  transportation  was  through  Macon  to  Haw- 
kinsville. 

The  Southern  Kailway  extends  from  Macon  to  Urunswick. 
Hawkinsville  lies  between  these  two  cities,  but  is  not  on  the  main 
line  of  the  Southern  Railway,  being  reached  by  a  branch  some 
10  miles  in  length  leaving  the  main  line  at  Cochran.  The  dis- 
tance from  Macon  to  Cochran  is  39  miles,  and  from  Macon  to 
Brunswick  190  miles. 

The  line  of  railway  from  Chattanooga  to  Brunswick,  thronglt 
Atlanta  and  Maam,  was  formerly  kno^vn  as  the  East  Tennes- 
see, Virginia  &  G^-orgia  Railway,  but  became  in  August,  1894. 
a  part  of  the  SouOiern  Railway  System. 

Hawkinsville  is  riituatetl  upon  the  Ocmulgee  River.  That 
river  is  navigable  from  Bnmswick  to  Hawkinsville,  and  at  cer- 
tain times  and  by  certain  craft  from  Hawkinsville  to  Mauon. 
This  case  was  heard  with  the  case  Holmes  £  Co.  v.  Soufhrm 
RaHivaij  Company  and  Others,  immediately  following,  and,  put- 
ting the  testimony  in  these  two  cases  together,  it  appears  that 
there  is  no  direct  freight  connection  by  rirer  between  Brunswick 
and  Hawkinsville,  imf  that  merchandise  for  Hawkinsville  comes 
to  Brunswick,  is  tiikcn  by  rail  from  Brunswick  to  Abbeville  and 
by  water  from  Abbeville  to  Hawkinsville,  a  distance  of  some  75 
miles.     There  is  one  boat  a  week  between  Abbeville  and  Haw- 
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kinsville.  U'here  is  also  some  little  transportation  by  water  be- 
tween llawkinsville  and  Macon.  The  only  witness  introduced 
by  the  complainant  testified  that  when  the  water  was  good  there 
was  a  boat  every  two  or  three  weeks  between  these  points.  Some 
kinds  of  merchandise  are  brought  to  llawkinsville  by  water,  but 
none  of  the  material  involved  in  this  case  has  ever  been  so  trans- 
ported. 

The  Wrightsville  &  Tennille  llailroad  extends  from  Hawkins- 
ville  to  Tennille,  where  it  connects  with  the  Central  of  Greorgia 
Railway.  It  did  not  appear  to  what  extent  this  line  was  or 
might  be  a  competitor  for  the  traffic  in  question,  or  for  any  other 
traffic. 

The  rate  to  jMacon  and  Brunswick  is  now,  and  for  most  of 
the  time  since  18SS  has  been,  the  same.  For  the  purpose  of  show- 
ing the  relative  rates  to  ]\Iacon  and  llawkinsville,  oral  testimony 
was  introduced  both  by  the  complainant  and  by  the  defendant, 
and  the  files  of  this  Commission  were  also  referred  to  and  made 
a  part  of  the  case  so  far  as  they  indicated  the  published  rate. 
I'here  seems  to  he  some  difference  between  the  oral  testimony 
and  the  rates  as  filed,  but,  inasmuch  as  the  law  requires  the  pub- 
lication and  maintenance  of  these  rates,  we  assume  that  the  rates 
on  file  were  those  actuallv  collected,  and  thcv  are  here  ffivcn  as 
the  ones  in  force. 

As  alreadv  said,  the  tariff  from  Jont^slxjro  and  Wvnne  to 
Memphis  is  fixed  irn»sjMrtive  of  the  destination  beyond  Mem- 
phis. It  is  tlierefore  onlv  necessarv  to  consider  variations  in 
I  •  • 

the  :Memphis  rate.  From  April  2,  1SS8,  to  March  10,  1900. 

the  rate  on  this  nierclijindise  from  M<'mphis  to  Mai^n  was  uni- 
formly 10  cents  per  hundred  i)ounds.  Until  November  1. 
lSi»2,  the  rate  to  llawkinsville  was  uniformly  higher,  but 
not  alwavs  bv  the  same  an»ount,  than  to  Macon,  but 
on  the  last-named  date  a  through  rate  of  10  cents  was  put 
in  effect  from  ^Iemj)his  to  llawkinsville.  This  continued 
in  force  until  Aupist  1,  l.s04,  when  the  irawkinsville  rate 
was  advanced  5  cents  ])er  hundred  pounds.  December  20, 1895. 
it  was  a^ain  reduce<l  to  10  cents.  February  10,  1896,  the 
llawkinsville  rat4*  was  advanced  to  24  cents  and  continued  at 
that  figure  until  January  22,  181»7,  when  it  was  once  more  re- 
duced to  10  cents.     Since  then  the  rate  to  Macon  and  Hawkins- 
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villc  has  been  the  same  on  thiR  material.  Hates  on  most  other 
commodities  have  been,  and  still  are,  higher  to  Hawkinsville 
than  to  Macon. 

The  complainant  insists  that  the  advance  of  the  Hawkin§- 
,  viile  rate  on  February  10,  1896,  and  the  maintenance  of  thai 
advance  nntil  January  22,  1897,  was  in  ^nolation  of  the  Act  to 
Regulate  Commerce,  and  asks  an  order  for  reparation,  claiming 
by  way  of  damages  the  difference  between  the  amount  actually 
paid  and  what  would  have  been  paid  had  the  rate  to  Hawkins- 
ville  been  the  same  as  the  Macon  rate. 

The  complainant  paid  the  increased  freight  chargea  under 
protest,  and  notififd  the  Southern  Railway  that  proceedings 
would  he  begun  foi'  the  recovery  of  the  alleged  illegal  overcharge. 

The  defendant  introduced  the  depositions  of  two  ■witnesses, 
W.  D.  Htilbiirt,  General  Freight  Agent  of  the  Illinois  Central 
Railway  Company,  uud  J.  M.  Culp,  Traffic  Manager  of  the 
Southern  Railway  Company.  Both  these  witnesses  testified 
that  in  their  opinion  the  higher  rate  to  Hawkinsville  was  just, 
for  the  reason  that  tlie  di.'^tanee  to  Hawkinsville  was  greater  than 
to  Macon,  that  Hawkinsville  was  on  a  branch  line  and  was  a 
smaller  town  with  less  competition  than  Macon.  The  Bruns- 
wick rate  was  sai'J  io  bo  forced  by  ocean  competition, 

Mr.  Culp  gave  liis  reasons  for  the  advance  and  subsequent  re- 
duction of  the  Hiiwkinsville  rate  as  follows:  While  the  East 
Tennessee,  Virginia  &  Georgia  Railway  was  operated  as  an  in- 
dependent line  that  road  carried,  of  necessity,  all  this  Vtarrel 
material  which  was  used  at  Hawkinsville,  whereas  it  carried  only 
a  small  part  of  that  used  at  Macon.  For  the  purpose  of  stimu- 
lating the  manufacture  of  barrels  at  Hawkinsville  as  against 
Macon,  it  therefore  made  the  Hawkinsville  rate  the  same  as  the 
Macon  rate,  '\Vh<'n  this  rnad  was  absorbed  by  the  Southern 
Railway  that  company  found  in  effect  the  same  rates  to  Macon 
and  Hawkinsville.  It  soon  began  to  receive  upplicotione  from 
lines  serving  interior  points  like  Cordele,  Oa.,  where  barrela 
were  manufactured,  and  to  ivhich  rates  were  higher  on  cooper- 
age stock  than  to  Hnwkin.iville,  asking  that  rates  be  reduced  to 
the  Ilawkinsville  ratf.  Thereupon,  he,  Culp,  took  this  matter 
under  advisement,  ascertained  Ihaf  barrels  were  not  then  manu- 
factured at  Macon,  und  that  there  was  no  town  in  the  vicinitv  of 


i  f«'ri(iiii:;  a  in«-criii:r  ••f  tli«*  liii«-i  luiinf*!.  ai  St.  I^iuis^,  Mo.,  lota 

it  lip  witli  fhriii." 

Pnrriii:;  tin*  ri*-Ti)ii<>iiy  :iiiii  Ii-tti-r  **{  Mr.  ( *iilp  tofpptlierv  ^ 
<*<'iM')u<li'  aiiil  tiii'i  tliiir  lit-  1ni-;iiiic  •■•»nvini*<*il  that  thp  mmpU 
:iiir  \v<*ii|il  niii'ivi-  it-  t':ii-T<>r\  t'piiii  Ilawkin^villo  tn  some  odi 
)H.iii?  uiiI«—«  II:iukiii-\  !ll<-  •'••11 1*  I  )•«•  ::ivi-ii  tin*  Man  in  rate  obom 
i-rjL'-'  -T<H*k.  :iii«I  rli:ir  in-  •!•  r*-riiiiiii->l  !••.  aiiil  <iid  sulvM>qii<^tlT, p 
ill  tlii-   rati-   fur  that   r«a«--ii. 

S<>!iii-  i|ii«-«Ti>>ii   Ii:i«  ii«-«'M  iiia«ii-  ill  tlii«  cdf^*  a»  to  whetbcT  t 

:(«-ri<>ii  ••!*  t}ii-  iiiP'^  ill  .i«l\  ;iii<-iii::  .mil  n^f'>riiiir  tboi*^  mtfS  v 

I  \-'iiiiit;ir\  i-r  \v;i-  i-"iiTr"lltil  l'\  t1i»-  S«iiiTlh-ni  Stattf-s*  Frpi|cht  J 

'  ^•H-i:if  ii.ii.      All  •  \.iiiiiiiari<'ii  ••!*  Mi**  arTii*l«\«  nf  i  ^reemeiit  ud 
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tiot,  nor  can  any  one  line  under  our  agreement,  take  independent 
action  in  the  making  or  changing  of  rates  to  Hawkinsville.  This 
can  only  be  done  through  the  Southern  States  Freight  Associa- 
tion. 

The  total  amount  paid  by  the  complainants  over  and  above 
what  would  have  been  paid  at  the  Macon  rate  was  $326.93. 

Conclusions. 

'J'hc  complainant  is  entitled  to  an  order  for  reparation  in  an 
amount  equaT  to  that  by  w-hich  the  rates  exacted  and  paid  ex- 
ceed reasonable  rates ;  and  the  burden  of  showing  the  unreason- 
ableness and  the  amount  is  upon  the  complainant. 

The  complainant  insists  that  the  rate  to  Hawkinsville  should 
not  Ix^  hie:her  than  that  to  Macon,  and  seeks  to  recover  what  he 
has  been  compelled  to  pay  over  and  above  the  Macon  rate.  In 
>iipj)ort  of  this  contention  he  refers  to  the  Brunswick  rate, 
iir<iin<>'  that  the  rate  to  Hawkinsville  should  not  be  higher  than 
that  to  Brunswick,  since  the  distance  from  Macon  to  Hawkins- 
ville is  much  less  than  to  Brunswick.  But  Hawkinsville  is  not 
upon  tlie  lin(^  between  Macon  and  Brunswick,  and  the  case  is 
not,  tlierefore,  within  the  4th  section.  If  it  were,  Brunswick 
is  an  ocean  port  whose  rates,  as  is  w^ell  kno\vn,  are  controlled  by 
ocean  competition. 

The  existence  of  water  competition  at  Hawkinsville  is  also 
siiiiuested  as  a  reason  why  that  city  should  be  accorded  as  low  a 
rate  as  ilacon.  But  an  examination  of  the  facts  discloses  that 
there  is  vvvy  little  carriage  or  possibility  of  carriage  by  water 
to  Hawkinsville,  and  that  what  there  is  comes  either  through 
Macon  or  Brunswick,  and  could  not,  therefore,  be  expected  to 
iiive  Hawkinsville  the  same  rate  with  these  towns. 

The  only  testimony  in  this  record  which  seriously  supports 
the  claim  of  tlie  complainant  is  to  be  found  in  the  conduct  of  the 
defendants  tliemselves.  It  appears  that  for  a  considerable  time 
|)revious  to  February  10,  1896,  Haw^kinsville  had  been  accorded 
the  ]\Ia(T»n  rate  upon  this  merchandise,  and  that  since  January 
22,  1^97,  tliis  has  been  the  imiforra  rule.  Now,  if  these  defend- 
ants, both  before  and  after  the  period  in  question,  accorded 
Hawkinsville  the  ^facon  rate,  does  not  that  show  that  thev 
should  also  have  done  so  during  this  period? 
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The  continuance  of  a  given  rate  isnotconclusiveevidenceof  the 
reasonableness  of  that  rate,  but  when  a  railway  company  advances 
a  rate  which  has  been  for  some  time  in  force,  the  fact  of  its  con- 
tinuance is  in  the  nature  of  an  admission  against  that  company, 
which  tends  to  show  the  unreasonableness  of  the  advance ;  and 
the  force  of  tliis  admission  l>ecome8  great  in  view  of  the  general  de- 
cline in  the  average  of  railway  mtes  and  the  lessened  cost  of  8er\'- 
ice.  The  action  of  a  railway  company  in  reducing  a  rate  upon 
complaint  of  a  shipper  is  not  conclusive  evidence  that  the  rate 
was  unreasonable  before  the  reduction,  but  when  the  traffic  man- 
ager of  that  company,  after  a  careful  examination  of  the  facts. 
makes  t\w  reduction,  that,  too,  is  in  the  nature  of  an  admission 
against  the  reasonableness  of  tlu*  obnoxious  rate  at  the  time  of 
the  reduction.^ 

We  should  find  in  the  conduct  of  these  defendants  which  have 
had  to  do  with  the  making  of  the  rates  complained  of,  ample 
evidence  to  warrant  a  conclusion  that  these  rates  from  Februarv 
10,  189G,  to  January  22,  1897,  were  unreasonable  to  the  extent 

thev  exceeded  the  !Macon  rate,  unless  that  testimonv  was  satis- 

t-  • 

factorily  rebutted  or  (explained. 

The  defendants  scM^k  to  do  awav  with  the  eflFect  of  their  con- 
duct  by  showing,  first,  that  from  its  location  a  higher  rate  may 
projMTly  1k^  (»harg(Ml  to  llawkinsvillt*  than  to  Macon,  and,  sec- 
ondly, by  stating  the  ^Mrcumstaiices  under  which  the  same  rate 
was  originally  accorded  to  both  points  and  latterly  restored. 

The  distance  from  the  points  of  origin  to  Ilawkinsville  is 
greater  in  all  cas(»s  than  to  Macon.  Ilawkinsville  is  situateil 
upon  a  branch  line  of  the  Southern  Kailway,  and  it  is  doubtless 
true  that  c(nnp<'titiou  is  much  less  active*  there  than  at  Macon. 
Th(\*i('  facts  strongly  indicate  that  a  higher  rate  might  with  pro- 
priety 1k»  chargc<l  to  Ilawkinsville  than  to  Macon. 

Rut  wliv,  if  this  Ik*  s(>,  was  tlu»  same  rate  for  a  considerablt* 

■ 

time  giv<*n  to  both  these  places,  and  why,  after  a  year's  trial  of 
the  c<>ntrarv  conrs<',  wns  tin*  Ilawkinsville  rate  finallv  reduced 
to  tlu»  ^lacon  ba-^i^^  Th<»  Southern  Ifailway  explains  this  by 
saying  tluit  Ilawkinsville  ]m\<  been  ac'corded  the  Macnm  rate  on 
this  nint<*riaK  not  as  a  matter  of  justice,  l)nt  as  a  matter  of  pel- 
icv.  And  tlii<  explanation  seems  reasonable.  A  railway  niav 
from  consideration^   of   poliev   grant    a    nMliiction  in  its  rates. 
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which  this  Commissiori  coiild  not  order  as  n  matter  of  right  un- 
der the  Act  to  Rpgulate  Commerce.  Kates  on  other  commodi- 
ties to  Hawkinsville  are,  as  a  rule,  higher  than  to  Macon.  Equal- 
ity of  rates  in  this  particular  instance  is  the  exception.  While 
the  defendants  at  times  previous  to  February  10,  189*i,  con- 
ceded Hawkinsville  the  Jlacon  rate,  their  action  in  this  respect 
was  not  uniform,  hiiiI  cannot  be  said  to  indicate  a  conWetion 
that  the  rates  shi.nilJ  he  the  same.  Since  January  32,  1897, 
these  rates  have  heen  uniformly  identical,  but  we  do  not  feel 
that,  when  the  Traffic  ilanager  of  the  Southern  Railway  gave 
these  shippers  the  ilacon  rate  to  prevent  the  removal  of  their 
factory  from  its  line,  he  thereby  admitted  the  un reason ableuesH 
of  the  higher  rate.  The  complainants  did  not  thereby  acquire 
the  right  to  demtind  back  from  that  company  whatever  had  been 
paid  in  excess  of  the  redivced  rate.  Such  a  rule  would  neither 
conduce  to  the  gi-ueral  beneht  of  the  shipping  public  nor  be  just 
to  the  carriers. 

On  the  whole,  therefore,  we  are  of  the  opinion  that  the  com- 
plainant has  faih.'il  to  make  out  that  the  rate  on  barrel  material 
under  the  Act  to  Uegnlate  Commerce  ought,  during  the  period 
in  question,  to  have  been  the  same  to  Hawkinsville  as  to  Macon. 
It  would  not  necessarily  follow  that  the  Hawkinsville  rate  was 
reasonable  for  that  time.  Granting  that  it  might  be  somewhat 
above  Macon,  the  tariff  actually  in  force  may  have  been  too 
much  above.  This  aspect  of  the  case,  however,  has  not  been  pre- 
sented nor  consifhred.  The  claim  of  the  plaintiff  was,  and  his 
testimony  merely  teru.h'd  to  show,  that  rates  to  these  point* 
should  be  the  same. 

The  complaint  is  diamissod. 
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SOUTIIERX  KAILWAY  COMPANY;  Cincinnati,  New 
Orleans  &  Texas  Pacific  Kailway  Company;  Columbus, 
Hocking  Valley  &  Toledo  Railway  Company,  and  Penn- 
sylvania Railroad  Company. 

Upon  the  conclusions  announced  in  the  preceding  case.  Holmes  d  Company 
V.  Southern  Railway  Company  ct  al.  (8  I.  C.  (.'.  Rep.  501)  the  com- 
plaint  in  this  case  Khould  be  disnii8H(.>d. 


Decided  Sovembcr  13:  1900. 


Prouty^  Commissioner: 

This  case  is  like  the  preceding,  except  that  the  kind  of  barrel 
material  involved  was  h(X)p-iron,  the  points  of  origin  from  which 
shipments  were  made  Pomeroy,  Ohio,  and  Pittsburg,  Pa.,  and 
that  diiferent  railway  lines  participated  with  the  Southern  Rail- 
way in  the  transportation. 

Rates  on  this  material  from  IMttsburg  to  Hawkinsviile  were 
nniformly  high<'r  than  to  .Macon  until  May  27,  1805,  when  the 
•^anie  rate  was  ])ut  in  eifc'ct.  This  rate  was  continued  until  Feb- 
rnarv  1,  \s\)i\,  when  the  Hawkinsviile  rat<»  was  advanced  and 
('(mtiniied  with  snnu*  variations  above  the  .Macon  rate  until  Jan- 
iiarv  !<►,  ISDT.  On  that  date  it  was  reduced  to  the  Macon  rate. 
ami  has  since  been  th<*  same.  Kates  from  Pom(»rov,  Ohio,  were 
nniformlv  hi<^lH'r  on  this  material  to  Hawkinsviile  than  to 
Macon  until  Januarv  ."»,  l^l»T.     Th<'    rale    was   then  made  the 

I 

same,  and  has  since  tlien  continued  to  Ik*  the  sanu'.  The  total 
amonnt  claimed  hy  the  comphiinant,  when  computed  upon  the 
basis  of  the  publislied  rate,  is  .$12r).Sl. 

Upon  the  ln)ldinir  in  the  foregoing  case  tins  complaint  is  dis- 
missed. 


lIlCttN    R.    CO. 


CITY  OF  DAXVILLE  AND  OTHEnS 
SOnTlIEEN  RAILWAY  COMPANY  AND  OTHEKS. 


I   foi*   Keliuaring   Ulemiisetl. 


Fairfax  Harrison  for  petitioner,  the  Southern  Railway  Co. 
Berritnan  Green  and  W.  T.  Harris  for  City  of  Daurille. 


Report  and  Opision  of  the  Commission. 


I'routy,  Com 

In  dispijsinf^  of  this  case  originally,  no  order  was  made  hy  the 
Commission,  but  the  basis  upon  which,  in  its  opinion,  rates  to 
ihe  complainant  city  should  be  readjusted,  was  stated  and  the  de- 
fendant Southern  Railway  was  given  until  May  lat,  1900,  to 
make  these  readjustments.  On  April  27th  that  defendant  filed 
a  petition  for  rehearing  based  upon  a  computation  as  to  what 
would  be  the  effect  upon  its  revenues  of  the  reductions  pro- 
posed if  applied  to  the  traffic  actually  handled  during  the  cal- 
endar year  ending  December  31,  1899.  It  is  claimed  that,  had 
the  Southern  Railway  applied  the  rates  suggested  hy  the  Com- 
mission lo  its  actual  traffic  for  that  year,  there  would  have  been 
a  reduction  in  its  revenues  at  the  city  of  Danville  of  $26,352.30, 
and  that  tiie  reduction  upon  its  entire  system,  owing  to  changes 
in  rates  mcessilaled  by  the  proposed  changes  in  the  Danville 
rate,  wonld  have  amounted  in  all  to  $433,594.36. 
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The  petition  furtlier  set  forth  that  the  capital  stock  of  that 
company  was  $180,000,000,  of  which  $60,000,000  was  a  pre- 
ferred 5  per  cent  stock;  that  the  earnings  in  said  year  1899  were 
not  sufiieient  to  pay  the  5  per  cent  dividend  upon  this  preferi'ed 
stock,  and  gave  nothing  at  all  to  the  common  stock ;  and  that  the 
order  of  tlie  Commission,  by  working  the  reductions  above  stated 
in  tlie  revenues  of  that  company,  would  necessarily  reduce  the 
amount  applicable  to  stock  dividends  by  15.3  per  cent. 

The  Commission  stated  in  its  original  opinion  that  in  reach- 
ing its  conclusions  it  had  endeavored  to  take  into  account  the 
efftH't  up<ni  all  parties  of  the  })roposed  Danville  rates.  It  cer- 
tainly did  n<>t  contemplate  any  such  reduction  in  revenue  as  the 
petition  and  testimony  of  this  defendant  tend  to  indicate; 
and  if  the  etftH't  of  the  changes  suggested  would  be  any- 
thine:  like  what  is  claimed,  that  cf'rtainly  would  afford  a  substan- 
tial reason  whv  we  should  further  consider  this  matter  before  in- 
sisting  upon  a  compliance  with  our  original  recommendation. 
It  is  important,  tluTefore,  to  carefully  examine  the  claims  of  the 
Southern  Railway  in  this  respect. 

The  alleged  reductions  in  revenue  may  be  thrown  into  two 
classes:  lirst,  those  oceasitaied  by  reductions  at  Danville  itself; 
second,  those  <M.*casioned  by  redu<'tions  at  otlu'r  points  made  nec- 
essary l)v  the  ehanires  at  Danville.  TlieM*  two  classes  will  b<*  ox- 
jimined  in  reverse  order. 

Tlie  defendant  bv  its  testimonv  >lio\vs  the  nMluction  at  Dan- 
ville  ainl  aK«»  \]u'  reduction  at  all  points,  inchnling  Dainville. 
Taking  the  tornier  sum  from  the  lattc'r  we  Hnd  that  the  reduction 
alleiicd  to  be  necessitated  at  other  ]>oints  than  Danville  is  $407,- 
.*51J.(M;.  Tliis  is  sai<l  to  be  due  to  changes  in  rates  at  other 
points  which  would  be  made*  necessary  by  the  proposed  reduc- 
tions at  Danville,  and  the  testimonv  >h<»\v«-  that  there  are  S12 
such  p(unts. 

Let  u<  iiKiuire  what  these  reductions  are  and  whv  thev  follow 
as  a  nece>«iarv  -eipience  upon  the  reduction  of  the  rate  to  Dan- 
ville. 

It  will  Iw  remembered  that  three  cla-se-  of  rates  were  attacked 
by  the  complaint ;  those  from  the  ea<t  Ut  Danville,  tliose  from 
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Ix>uisiana  points  to  Danville,  and  those  between  Danville  and 
the  west. 

Consider,  tirst,  rates  from  eastern  cities,  of  whicli  New  York 
may  be  taken  as  a  type.  By  referring  to  the  map  published 
with  the  original  opinion  it  will  be  seen  that  such  merchandise 
moves  ordinarily  by  water  from  New  York  to  Norfolk  and  by 
rail  from  Norfolk  to  Danville,  the  Southern  Railway  owning 
■and  operating  the  line  between  the  two  last-named  points. 
There  are  anany  intei-raediate  stations  between  Norfolk  and 
Danville,  and  to  most  of  these  stations  at  the  present  time  the 
rate  is  higher  than  to  Danville,  although  the  distance  is  less. 
Now,  the  Southern  Railway  asserts  that  if  the  Danville  rate  is 
reduced  as  proposed  every  intermediate  rate  between  Norfolk 
and  Danville  must  also  be  reduced  to  a  level  with  the  Danville 
rate.  Thus,  Milton  is  a  station  between  Norfolk  and  Danville, 
14  miles  east  of  Danville.  The  present  first-class  rate  from 
New  York  to  Danville  is  66  cents,  to  Milton  74  cents.  If  the 
Danville  rate  is  modified  in  accordance  with  our  suggestion  it 
would  be  r&duc*d  from  C6  to  59  cents,  and  the  Traffic  Manager 
of  the  Southern  Railway  insists  that  in  such  case  the  Milton 
rate  must  also  be  reduced  to  59  cent*,  and  that  every  other  inter- 
mediate rate  Iwtweeu  Xorfolk  and  DanviUe  must  be  brought 
down  to  the  same  level. 

He  further  insists  that  this  reduction  must  not  only  I)e  made 
at  points  upon  the  dii-ect  line  between  Danville  and  Norfolk,  but 
also  at  outlying  points.  For  example,  Greeuslwro  ia  upon  the 
main  line  of  the  Soulhem  Railway,  alwut  50  miles  south  of 
Danville,  and  the  Southern  operates  a  line  between  Greensbopo 
and  Norfolk.  Kastcm  traffic  might  pass  by  this  circmtoiis 
route  throufrli  (ireensboro  and  so  north  to  Danville,  but  the  dis- 
tance would  Ix'  317  miles  as  against  206  miles  by  the  direct  line. 
and  in  point  of  fact  such  traffic  does  not  under  any  ordinary  con- 
ditions go  liy  this  route.  Goldsboro  is  a  station  upon  this  line 
between  Grcrnslwro  and  Norfolk.  At  the  present  time  rates  to 
Goldsboro,  Greensboro  and  all  similar  stations  are  much  higher 
than  to  Danville,  the  rate,  first  class,  to  Goldsboro  being  84  cents 
as  against  fifl  cents  to  Danville;  but  Mr.  Culp  says  that  if  the 
Danville  rale  is  reduced,  in  accordance  with  the  direction  nf  the 
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Commission,  to  59  cents,  every  other  rate  upon  this  roundabout 
line  must  come  down  to  the  same  level  of  59  cents. 

His  position  is  the  same  respecting  traiRc  from  Louisiana 
points  and  the  west.  At  the  present  time,  rates  to  all  inter- 
mediate points  are  higher  than  to  Danville,  but  it  is  claimed 
that  if  the  Danville  rate  is  reduced  then  the  rates  to  all  these 
intermediate  points  must  not  be  higher  than  to  Danville. 
For  example,  the  present  rate,  first  class,  from  Chicago 
to  Hickory,  North  Carolina,  is  $1.5G,  to  Danville  $1.08.  The 
proposed  rate  from  Chicago  to  J3anville  would  be  83  cents,  and 
it  is  said  that  if  this  reduction  is  made  the  rate  to  Hickory  must 
be  reduced  from  $1.5G  to  83  cent5,  and  that  the  same  rule  must 
be  ai)plied  to  all  inteniiediate  stations.  It  is  upon  this  assum]v 
tion  that  312  points  are  found  whose;  rates  would  be  necessarily 
affected  by  the  proposed  changes  at  Danville,  and  ui)Ou  which 
the  enormous  lot's  in  rt-vrnue  to  the  Southern  Itailway  is  com- 
puted. 

Assuming  that  the  computations  are  correct,  if  the  basis  upon 
which  thvy  arc  made  is  correct  (in  some  r<*s|HHrts  they  are  mis- 
leading at  least  j,  why  does  the  proposed  (»hange  at  Danville 
necessitate  these  changes  testified  to  l»y  ^Ir.  Culp  ?  Why,  if 
higher  rates  than  to  Danville;  an;  now  maintained  at  all  these 
jxiints,  does  it  necessarily  follow  that  a  reduction  at  Danvilh.» 
coni])els  tlier<*at'ter  the  charging  of  no  higher  rate  at  intermedi- 
ate i)oints  i  If  points  between  Norfolk  and  Danville  may  prop- 
erly lH*ar  to-elav  a  rate  alMjve  Danville,  whv  not  after  the  Dan- 
ville  rate  is  reduced  (  It'  the  tirst-class  rate  to  (loldsboro  is  ti>- 
day  pr(»])erly  is  ce'nts  alwjve  that  t<»  Danville,  for  wluit  reason 
il<M's  a  redu<'tion  nt*  7  <'ents  in  the  Danville  rate  necessitate  a  ro- 
du<'ti(»n  ot'  iTi  cents  in  the  (ioMslnirr)  rate;  and  st»  of  intenncdi- 
ate  j)oints  between  the  west  and  Danville^ 

Mr.  Culp,  Tratlic  Manai-er  nf  the  Snuthe'rn  Kailway,  who  tes- 
titied  tliat  tin*  rat(>  at  these  :I12  ]M»ints  w«»uld  neevssarily  be  si» 
affectCMJ,  was  a-ked  this  (piestinn  several  times.  II i.^  claim  may 
be  best  -tated  in  his  own  words: — Qn<'sti(»n:  'Must  explain 
why — the  pn-ent  rate  t*)  .Miltnn  being  s  events  higher  than  to 
Danville  -  whm  ynu  nduce  the  Danville  rate  7  cents,  first  class. 
Von  think  vnii  nni-t    n'dnce    Milton    !."»    rents    to  the    Danvillo- 
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basis  f '  -Mr.  Culp :  "The  Southern  Kailway  claims  to  be  able 
to  show,  when  it  makes  a  rate  to  a  more  distant  point  less  than 
to  an  intermediate  point,  just  why  it  makes  that  rate  less,  what 
th(;  competition  is  that  makes  it,  or  what  the  circumstances  are 
that  make  it,  and  if  it  cannot  show  competition,  or  competition 
in  a  ditTerent  degree,  it  does  not  attempt  to  hold  the  lower  rate 
to  the  farther  distance;  and  any  such  case  as  that  if  brought  ta 
its  attention  would  be  changed,  the  intermediate  rate  would  be 
reduced  or  the  farther  distant  rate  would  be  advanced.  Now, 
if  the  theory  upon  which  many  of  our  rates  are  based  is  justified, 
if  that  theory  is  correct,  and  we  reduce  our  rates  to  Danville  be- 
low  a  })oint  wliich  circumstances  do  not  justify,  then  I  say,  fol- 
lowing out  our  understanding  of  the  law,  we  would  feel  ourselves 
compelled  to  reduce  intermediate  points;  and  if  we  did  not  re- 
duce rates  to  intermediate  points  when  such  points  as  Danville 
were  reduced  I  would  not  be  able  to  come  before  this  Commis- 
sion at  any  time  as  a  witness,  and  give  any  good  reason  why  rates 
to  intermediate  ])oints  were  higher  than  to  Danville." 

Again,  lie  was  asked  in  reference  to  rates  from  the  west: — 
(Question:  "Why,  when  you  reduce  the  Danville  rate  to  83 
cents,  must  vou  also  reduce  the  intermediate  rates  to  83  cents?" 
Mr.  Culp:  "Because  we  feel  that  we  have  reduced  the  Dan- 
ville rate  below  the  point  where  competition  justifies,  by  an  arbi- 
trai-y  re(hiction,  inid  the  difference  in  conditions  would  not  jus- 
tit'v  the  higher  rate  to  the  intermediate  points." 

i  he  ]>osition  of  ^Ir.  Culp,  as  gathered  from  the  above  extracts 
and  from  his  other  testimony,  seems  to  be  this:  There  are  cer- 
tain competitive*  conditions  at  Lynchburg  which  justify  the  mak- 
ing of  the  ])res(mt  rate  at  Danville,  and  which  also  justify  higher 
lates  at  intermediate  points  east,  south  and  west  of  Danville. 
These  conditions  do  not  justify  the  rate  proposed  by  the  Com- 
mission. So  long  as  the  Southern  Railway  gives  Danville  the 
late  which  conditions  justify  and  require,  that  company  can  alsa 
justify  a  higher  rate  to  other  intermediate  points,  but  if  it  puts 
in  at  Danville  a  rate  not  justified  by  conditions,  then  it  has  no 
excuse  for  maintaining  an  intermediate  rate  above  the  Danville 
rate.  'Hiese  conditions  do  not  justify  the  rate  proposed  by  the 
( 'ommission,  and  the  Southern  Railway  could  not,  therefore,  ex- 
<-nse  its  hiii'her  intermediate  rates. 
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Assuming  this  theory  to  be  correct,  the  sole  question  is,  Do  the 
<*ircumstances  and  conditions  obtaining  at  Danville  justify  the 
proposed  rate  ?  If  they  do,  then  Mr.  Gulp  can  justify  his  higher 
intermediate  rates,  and  the  change  at  Danville  would  not  necea* 
sitate  the  other  changes  testified  to  by  him. 

Mr.  Gulp  relies  upon  railway  competition  at  Lynchburg  as  a 
justification  for  the  Danville  rate.  Such  competition  does 
exist.  But  what  effect  is  to  be  given  it  in  the  making  of  the 
Danville  rate,  and  who  is  to  measure  that  effect  ?  Railway  men 
are  inclined  to  assume  practically,  if  not  theoretically,  that  rail- 
way competition  is  the  only  factor  which  enters  into  the  justifi- 
ablenoss  of  these  rates,  and  that  thev  alone  are  to  determine  the 
weight  of  this  competition  in  the  making  of  those  rates.  Such 
is  not  the  holding  of  the  United  States  Supreme  Court.  That 
tribimal  declares  that  such  competition  is  a  single  factor,  to  be 
considered  along  with  other  factors  in  determining  whether  the 
rates  in  question  are  in  violation  of  the  Act  to  Regulate  Com- 
merce. Not  merely  the  competition  l)etwoen  railways,  not 
alone  the  inten^st  of  this  Southern  Railway  Company,  but  the 
interest  of  the  communities  affected,  as  well,  must  be  considered 
in  detennining  whether  these  rates  are  right  or  wrong. 

Xor  is  it  true*  that  ^Ir.  Gulp  is  the  sole  judge  of  what  the  ef- 
fect of  this  eomjM^tition  should  Ih\  lie  must  determine  in  the 
first  instance,  hut  fnmi  his  determination  an  appeal  lies  to  this 
Gomniissiou  an<l  afterwards  to  the  courts.  When  this  Commis- 
sion, upon  a  hearing  of  the  whole  ease  and  upon  a  balancing  of 
the  int<'n\sts  of  all  j)arties  eoncenied,  d(»t(Tmine8  that  a  particu- 
lar rat(»  is  just,  that  a  given  effect  should  be  allowed  these  com- 
])etitive  conditions,  that  rate  is  prima  facie  right.  It  may  turn 
out  upon  n'visi(»n  by  the  courts  to  b<»  wrong,  but  in  the  first  in- 
stance it  must  Im^  assunuKl  to  l>e  correct.  If,  therefore,  Mr. 
<^nlp  ])uts  in  force  the  rates  suggested  by  this  Commission,  he 
does  not  name  an  arbitrary  rate  unjustified  by  conditions,  but 
upon  the  contrary  a  rate  exaetly  justified  by  conditions  as  inter- 
preted by  the  tribunal  expressly  created  for  the  decision  of  that 
ijuesti(m. 

We  do  not  wish  to  l>o  understood  as  saying  that  no  other  than 
Danvilh'  rates  wouM  l>e  affected,  for  it  is  probable  that  certain 
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others  would  b(\,  but  the  changes  would  be  quite  insignificant. 
both  in  number  and  in  amount,  in  comparison  w^ith  those  sug- 
gested by  the  petitioner.  If  it  shoidd  turn  out  in  actual  trial 
that  the  prinei}>le  of  these  reductions  at  Danville  carried  to  its 
h)«>ical  conclusion  would  seriously  diminish  the  revenue  of  the 
Southern  Com  pan  v,  this  Commission  could  at  anv  time  so  mod- 
ify  its  <4)inion  as  to  give  that  company  proper  relief.  For  the 
present  we  see  nothing  in  the  showing  made  as  to  necessary  re- 
ductions at  points  other  than  Danville  wdiich  leads  us  to  recon- 
si(l(M-  our  original  opinion. 

The  sliowing  made  as  to  Danville  itself  stands  somewhat  dif- 
ferently. The  statement  here  is  not  of  theoretical,  but  of  actual, 
I'csults.  Certain  reductions  in  rates  to  and  from  that  point  have 
been  pi-o])ose(b  and  the  defendant  asserts  that  the  application  of 
such  reduced  rates  "to  the  traffic  actually  handled  by  it  during  the 
year  ISDD  woubl  have  cost  it  in  net  revenue  $26,252.30.  This 
amount  is  somewliat  larger  than  had  been  anticipated,  and  for 
the  purpose  of  determining  the  accuracy  of  that  statement,  as 
well  as  the  bearing  which  it  ought  to  have  upon  the  final  disposi- 
tion of  this  case,  we  requested  from  the  Southern  Railway  a 
further  statement  showing'  the  kinds  of  merchandise  transported 
to  and  from  Danville,  the  quantity  of  each  kind,  the  amount 
actually  earned  in  the  year  1890,  and  the  reduction  w^hich  would 
have  followed  had  the  proposed  rates  been  applied.  If  the  state- 
ment of  the  gro<s  result  was  surprising,  that  furnished  in  detail 
is  both  astoiuiding  and  bewildering. 

One  item  of  complaint' related  to  rates  on  sugar,  molasses,  cof- 
fee iuid  rice  from  Louisiana  points  to  Danville.  The  Commis- 
sion roconimond(»d  that  the  Danville  rate  on  these  commodities 
should  not  exceed  In'  more  than  10  per  cent  the  Lynchburg  rate. 
The  Southern  Koad  objects  that  it  cannot  comply  with  this 
iccnnuMeTidation,  owing  to  the  serious  depletion  in  its  revenues 
thereby  occa^i<med.  The  detailed  statement  shows  that  during 
the  year  in  <juestion  the  Southern  Railway  transported  of  these 
couinKHlities  to  Danville  a  total  of  6,230  pounds,  from  which  it 
if'ccivcd  a  total  revenue  of  $23.23.  Had  the  rates  proposed 
been  actually  in  force  that  revenue  would  have  been  reduced  by 
$4.S2. 
S  IxTKRs.  Com.  37 
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It  is  possible,  of  course,  that  the  revenues  of  the  Southern 
Itailway  might  have  been  somewhat  affected  beyond  the  loss  of 
this  $4.^2.  Such  merchandise  is  now  brought  to  Danville  from 
some  other  quarter,  and  the  Soutliern  Kailway,  since  it  controls 
every  aveuu<?  of  ingress,  necessarily  transjjorts  it.  If  brought 
from  Louisiana,  that  company  would  lose  the  present  transpor- 
tation, but  this  could  not  entail  any  serious  loss,  since  from 
Louisiana  points  the  Southern  has  the  long  haul  and  the  larger 
tlivision,  while  from  eastern  i)oints  it  has  the  short  haul  and  pre- 
sumablv  the  snuiller  division.  The  merchants  of  Danville  ask 
that  thes«e  rates  be  modified  so  that  they  may  go  into  the  markets 
of  Louisiana  and  purchase  these  commodities.  There  is  noth- 
ing, certainly,  in  this  showing  by  the  Southern  Kailway  upon  it:^ 
j)etition  for  rehearing  which  indicates  that  the  rates  suggested 
by  the  Commission  should  not  l>e  ])ut  in  effect.. 

The  ('ommissi(>n  recommended  that  rates  from  Cincinnati, 
Ohio,  and  Louisville,  Ky.,  to  Danville  should  not  exceed  those 
to  Lynchburg  by  more  than  l.">  per  cent.  The  Oiticial  Classifi- 
cation ai)])lies  in  case  of  Lynchburg  and  the  Southern  in  case  of 
Danville,  so  that  it  is  impossiUe  to  mak<'  an  (»xact  comparison 
by  classes  of  the  c'xistiiig  and  propos<Hl  rates.  Disregarding  the 
h'ttered  class<*s  in  the  Southern  Classilieation,  they  would  be  ap- 
proximately us  follows: 

Kxistinp  naten 

■I  4  5  it  jrrain        flour       p.  h.  ji. 

4.')  ;j:j  'is  21  21  22  22 

Kiftrni  \wr  iTiit   al»ovo  Lyhchhiirjj. 

•J  4  'y  (i  ^rain        flour       p.  h.  p. 

47  .'{2  2(1  21  18}  18}  26 

It  will  be  serii  that  in  several  eases  tlu*  pn»sent  rate  is  lower 
than  the  propo>e<l  basis,  and  that  in  no  ease  is  the  reduction  con- 
siderable. 

Turiiinii  now  to  tlir  <]etailed  statem<*nt  furnislied  bv  the 
Southern  ijoad,  wr  lind  that  that  eomimnv  in  the  vear  1899 
transported  fmni  Louisville  to  Danville,  <»r  i>arti<Mpated  in  that 
transportatinii,  .">,  l.'iJ^TTi^  poiind<:  that  it  earned  from  thift 
source  $r»,  lnl.:;i  ;  that  had  the  j)roposed  rat<»s  In^en  a])plied  there 
would  ha\e  been  a  reduction  in  it<  revenues  from  this  source  of 
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^T,336.40;  in  otliir  wurds,  liad  (he  Southern  Cooipany  applied' 
to  the  traffic  actually  handled  bv  it.  from  Louisville  in  the  year 
1899  the  propoaetj  rates  it  would,  according  to  this  statement, 
have  received  notliiiij;  whatever  for  its  norvices,  and  would  have 
paid  $1^2.09  for  the  privilege  of  trausai:ting  the  bueineaa, 

That  is  the  gmnd  total  of  all  freight  handled  from  that  point- 
Let  us  consider  some  particular  items.  The  amount  of  grain: 
transported  was  3,781,436  pounds,  and  the  revenue  earned  $3.- 
459.91.  An  application  of  the  pi-oposed  rates  would'  have 
worked  a  reduction  of  $4,924.96.  The  rate  in  force  on  grain 
was  21  cents,  I'he  proposed  rate  would  have  been  18^  cent«,- 
a  reduction  of  21-^  cents  per  hundred  pounds.  The  multi- 
plicand remaios  the  s«me,  the  multiplier  is  reduced  from  31  lo 
ISl^,  the  product  is  not  only  obliterated  altogether,  but  convert- 
ed into  a  minus  (juantity. 

Take  packinghouse  products.  The  yuantity  transported  was 
690,840  pounds,  and  the  revenue  earned  $1,012.68..  An  appli- 
cation of  the  pro])osed  rates  would  have  worked  a  reduction  iui 
revenue  o£  $1,210.91.  Now,  the  suggestion  of  the  Commission) 
would  have  required  no  reduction  in  the  rate  on  this  commodity^ 
and  yet,  by  some  ^urt  of  sympathetic  action  probably,  it  is  said, 
in  this  statement  ihat  the  earnings  of  the  Southern  Railway 
would  have  been  reduced  to  $198,33  less  tlian  nothing.  The 
rates  above  stated  were  those  in  force  in  February,  1900,  when 
the  original  report  was  published.  Those  in  1899  may  have 
been  somewhat  (iilferent.  If  ao,  this  would  affect  the  amount, 
not  the  principle. 

The  statement  exliibils  the  same  general  idiosyncrasies  in 
dealing  with  tral^^ic  from  Cincinnati,  Chicago  and  all  western 
points.  To  an  extent  that  absurdity  is  apparent  in  the  redue- 
tione  given  l)et^vcen  eastern  cities  and  Danville,  although  to 
nothing  like  the  same  extent. 

This  statement  was  furnished  by  the  defendant  after  tho  close 
of  the  testimony,  and  no  opportunity  has  bifu  afforded  for  ex- 
amining the  officials  of  the  Southern  Railway  as  to  thi?  manner 
in  which  the  tablrs  j-iven  were  compiled.  No  intelligent  opin- 
ion can  be  formed,  therefore,  as  to  the  exact  species  of  traffic  or 


1 


580  INTKK.STATE    COMMERCE    ItEPUUTS. 

mathematical  legerdemain  which  has  been  resorted   to  for   the 
purpose  of  reaching  these  astonishing  conclusions. 

It  did  appear  from  the  testimony  offered  upon  the  motion  for 
a  new  trial  that  the  computations  there  presented  were  based 
ui)on  the  theory  that  the  entire  reduction  was  borne  by  the  South- 
ern Railway,  and  none  of  it  bv  its  connections  in  most  instances. 
It  seems  that  business  between  Louisville  and  Danville  at  the 
l)resent  time  moves  largely  via  Lynchburg.  The  Southern  trans- 
[)orts  it  only  from  Lynchburg  to  Danville,  a  distance  of  66  miles. 
I  f  in  case  of  this  business  the  entire  shrinkage  were  to  be  deducted 
from  the  amount  now  received  by  that  company  for  this  short 
haul,  it  is  j)ossible  that  thr  earnings  of  that  company  would  be 
more  than  obliterat(»d,  for  the  entire  reduction  might  amount  to 
more  than  the  Soutlu'ru  Company  now  rewMves  for  that  haul. 
This  couhl  hanlly  happen  in  ease  of  business  actually  originat- 
ing at  Louisville  or  Cincinnati,  but  might  in  ease*  of  that  orig- 
inating north  of  tin*  Ohio  or  west  of  th<»  Mississippi  and  coming 
through  thos<'  gat<*ways. 

Hilt  while  such  a  result  might  have  followed  if  the  business 
had  UKJved  via  Lynchburg,  and  if  the  connections  of  the  Soutli- 
<*rn  Kailwav  had  all  received  the  divisions  which  thev  actually 
did  receive,  it  couhl  not  in  fact  have  followed  from  the  putting  in 
of  tlu'se  rediKH'd  rate<.  Th<*  Southern  Railway  has  its  own  iron 
from  both  Louisville  and  ('in<Mnnati  to  Danville.  It  could  hav© 
transjxu-ttMJ  eviTv  pnund  of  \\\\<  merchandis<'  ov<»r  its  own  line. 
It  allowed  it  to  come  ////  Lvnchburi>:  lwM*ause,  i)resumably,  it  was 
tlioiiglit  nioiM'  protitiible  io  receive  th<»  <^xtravai;ant  division  which 
it  obijiineii  for  the  short  IimuI  from  Lvnchhur^:  down  to  Danville 
thiin  to  have  the  Innu  linnl  over  its  own  line  at  the  rate  in  force. 
The  carriers  b»'t\vei'n  < 'incinnati  and  Lvnchbunx  ^r  Louisville 
and  Lvnchbiirjr  are  iiitirelv  :it  the  mercv  of  the  Southern  in  the 
matter  nf  these  divi^iiju^,  and  that  c<»mpany  wonld  not  fail  to  use 
th(»  advuiitaiie  wi  pn^itinn  which  it  pos-<'-.ses  to  j)rotect  itself.  Xo 
such  dire  cnij<i(ji!(iice<  to  it-  revenue*  a**  an*  indicated  in  these 
tal)h*-i  c<»uld  ])n-"iil»ly  h:ip|)en  a**  a  practical  matter. 

Moreover,  w«-  |»hiinly  >aid  at  the  coTtclusion  of  the  original 
opinion  that,  while  drjilinir  with  the  Southern  alone,  that  eom- 
])any  wnnid  nut  be  recpiin-d  to  bear  np»re  than  its  fair  propor- 
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tionate  shai'e  of  ihese  proposed  rediictiona ;  tliat  if  its  connec- 
tions refused  to  participate  in  the  modifietl  rates  we  would  en- 
deavor to  find  some  way  of  conipeliing  them  to  do  so. 

The  reduction  in  rates  from  Louisville  and  Cincinnati  to 
Dani'ille  as  proposed  is  very  slight,  often  no  reduction  whatever. 
The  reduction  from  Chicago  to  Danville  is  very  considerable. 
One  reason  why  it  ie  so  much  more  in  the  case  of  Chicago  than  in 
the  case  of  Louisville  and  Cincinnati  is,  as  stated  in  the  original 
report,  that  carriers  from  Chicago  to  the  Ohio  River  exact  a 
much  greater  charge  where  merchandise  is  delivered  to  the 
Southern  Company  for  Danville  than  when  the  same  mer- 
chandise is  delivered  to  it  for  Lynchburg.  We  stated  then, 
and  repeat  here,  that  there  is  no  apparent  reason  why 
these  carriers  north  of  the  Ohio  liiver  should  not  bring  Dan- 
ville merchandise  to  that  river  for  substantially  the  same  price 
at  which  they  carry  Lyncliburg  merchandise ;  cfrtainly  for  a  pro- 
portionate share  of  the  total  rat«  in  both  cases. 

We  have  some  reason  to  suppose  that  carriers  north  of  the 
Ohio  River  would  not  refuse  to  join  with  this  defendant  in 
through  rates  to  Danville  which  would  yield  to  such  carriers  sub- 
stantially the  same  division  as  they  receive  upon  Lynchburg 
business,  or  tlie  same  percentage  of  the  through  rate.  If  it 
should  turn  out  otherwise,  and  if  no  way  could  be  found  to  com- 
pel reasonable  action  upon  the  part  of  those  carriers,  the  South- 
em  Railway  would  not  certainly }«  required  to  pay  those  arbitra- 
ries  out  of  its  earnings.  It  was  not  intended  to  propose  "any 
changes  in  rate  extravagant  in  themselves,  or  which  would  seri- 
ously impair  the  revenues  of  the  Southern  Company.  As  we 
compare  now  the  rates  proposed  with  those  in  force,  and  note 
the  slight  reductions  which  would  be  required,  we  still  think 
that  the  changes  siiggested  were  not  extravagant,  and  we  find 
nothing  in  the  testimony  presented  by  the  Southern  Rail- 
way upon  its  motion  for  a  rehearing  which  convinces  us  that  a 
proper  readjustment  upon  the  basis  suggested  would  seriously 
diminish  the  revenues  of  that  company.  Its  claim  of  reductions 
at  points  other  than  Danville  ia  mostly  fanciful,  and  that  at  Dan- 
ville very  greatly  exaggerated. 

As  applied  to  business  which  would  move  under  the  present 


5B3 


INTERSTATE    COUMUKCK    1 


rate,  these  reduced  ratea  would  of  course  lessen  to  a  decree  the 
revrnue  of  the  Southern  Company  at  Danville ;  but  it  is  verjr 
doubtful  whether  in  a  temi  of  yeara  ihe  net  revenues  of  that  com- 
pany would  nut  be  actually  increased  by  the  proposed  course. 
The  SoutheiT]  Railway  controls  every  pound  of  tratlic  in  and  out 
of  the  city  of  Danville,  and  must  in  all  probability  continue  to 
do  BO  in  the  future.  That  traffic  comes  to  it  without  cost  of  solic- 
itation. Not  so  at  Ljiicbhurg,  where  only  a  part  of  the  businesB 
goes  to  the  Southern,  and  where  all  of  it  is  subject  to  tierce  com- 
petition. We  believe  that  the  increase  of  trafhc  at  Banville  under 
the  lower  rates  and  resulting  therefrom  would  in  the  long  run 
more  than  make  good  the  immediate  loss.  Ordinarily,  whether 
a  railway  company  shall  or  shall  not  reduce  a  rate  for  the  pur- 
poGO  of  stimulating  traffic  is  not  for  this  Commission,  hut  when, 
as  in  this  ease,  it  becomes  our  duty  to  consider  the  effect  of  the  re- 
duction upon  all  parties  concerned,  then  we  are  bound  lo  take 
into  account  not  only  the  immediate,  but  also  the  ultimate,  reaulL 

The  Southern  Railway  in  its  petition  for  a  rehearing  and  by 
its  testimony  produced  upon  the  hearing  of  that  petition  shows 
that  the  tonnage  of  alt  traffic  at  Danville  has  somewhat  increased 
in  the  last  four  years,  and  inferentially  asks  a  reronsideralion  of 
onr  finding  as  to  the  effect  of  this  discriynination  upon  Danvilb-. 

While  the  statement  furnished  by  the  Southern  Company  aa 
to  reductions  in  its  revenue  at  Danville  is  of  little  value  aa 
indicating  what  the  actual  effect  of  these  proposed  rates  would 
be  upon  the  revenues  of  that  cumpony,  it  does  probably  indicate 
the  amount  which  the  citizens  of  that  community  pay  to  the 
Southern  Road  and  its  connections  above  what  ought  to  be  paid. 
It  is  likely  true  that  Danville  paid  in  the  year  Iftftft.  $2H,- 
2.'i2.30  more  than  was  just  and  lawful  for  trans)>ortation 
charges.  When  it  is  remembered  that  the  basin  upon  which  thin 
e.veesa  was  computed  is  from  10  to  15  per  cent  higher  than 
Lynchburg,  it  will  I>e  seen  that  Danville  is  now  paying  not  lew 
than  ^r.O.OflO  a  year  more  than  would  be  paid  if  ae  low  rates 
were  accorded  to  it  as  to  Lynchburg.  There  is  imposed  by  these 
transportation  ehaif:e«  upon  Ihe  business  interests  of  that  oom- 
niunity  a  tax  of  SSO.OOO  a  year  more  than  ia  irapose<l  upon  oor- 
respandiog  tntemts  at  Lynchbu^.     It  u  kUe  to  auppoae  that 
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Danville  can  long  continue  the  active  competitor  of  L_jncliburg 
under  these  eireumstancea,  Enterpriaea  already  established 
there  may  continue  for  a  time ;  special  conditions  like  its  water 
power  may  give  to  it  permanently  special  lines  of  business,  but, 
as  a  whole,  Danville  must  cease  to  be  a  competitor  of  Lynchburg. 

The  Southern  Railway  shows  that  in  the  year  1899  it  eametP. 
nothing  upon  its  $120,000,000  of  common  stock,  and  urges  that 
any  order  of  this  Commission  which  depletes   the   revenues  of 
that  company  depri\'es  the  owners  of  this  stock  of  their  property 
without  due  process  of  law. 

This  common  stock  was  issued  as  a  part  of  a  reorganization 
scheme  under  which  the  Southern  Railway  Company  came  into 
existence.  It  does  not  appear  that  the  persons  to  whom  this  stock 
was  originally  issued  ever  paid  one  dollar  in  actual  value  for  it. 
It  simply  apjioars  that  the  stock  is  outstanding.  This  is  not 
enough.  Somethiug  more  is  needed  when  a  claim  of  this  kind 
is  set  up  than  lln'  mei-e  fact  of  the  existence  and  amount  of  capi- 
talization. It  does  not  rest  in  the  whim  of  a  reorganization 
committee  in  Wall  Street  to  impose  a  perpetual  tax  upon  that 
whole  southern  country.  In  the  year  1S99  the  Southenj  Rail- 
way earned  net  about  4  per  cent  on  $40,000  a  mile  of  the  mileagi: 
of  its  entire  system.  That  system  extends,  as  a  rule,  through 
sparsely  populated  territories;  no  difficult  and  expensive!  en- 
gineering feats  were  involved  in  its  construction,  nor  has  it  in 
proportion  to  its  extent  many  expensive  t«rmiiiala.  It  will 
hardly  be  claimed  that  the  coat  of  reproducing  that  property  in 
its  present  state  would  equal  $40,000  a  mile. 

The  Southern  Railway  is  of  great  heneiit  to  the  territory 
which  it  serves,  and  the  money  invested  in  that  ent«rpriao  is  en- 
titled to  the  most  careful  protection;  but  the  property  of  the 
citizens  of  Danville  is  just  as  sacred  as  are  the  securities  of 
that  company.  No  order  should  be  made  by  this  Commission 
which  will  deprive  it  of  a  dollar  in  rcvenne  to  which  it  is  justly 
<'ntitled,  but  we  find  nothing  in  its  financial  condition,  as  shown 
by  the  testimony,  to  prohibit  a  clinnge  of  rat^e  which  will  reduce 
to  a  limited  extent  its  receipts. 

This  is  not  a  (piestion  of  revenue  altogether.  It  is  a  question. 
to  an  extent,  of  right  and  wrong.     The  beggar  upon  the  street 
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has  no  right  to  steal  merely  because  he  is  hungry ;  nor  has  the 
Southern  Railway  a  right  to  do  an  unlawful  act  simply  because 
it  needs  revenue.  The  state  of  its  revenues  has  a  bearing  upon 
the  lawfulness  of  the  act,  but  is  not  conclusive. 

Railway  managers  are  prone  to  assume  that,  in  the  adjust- 
ment of  their  rates,  only  the  interest  of  their  own  properties 
must  be  considei'cd.  Mr.  Gulp  was  asked  what  weight  he  gave 
to  the  interest  of  the  city  of  Danville,  to  its  proximity  to  Lynch- 
burg, to  the  fact  that  it  was  a  competitor  of  Lynchburg,  and  his 
reply  in  effect  was,  none.  This  is  neither  just  nor  Ia^vful. 
Railways  are  public  ser\'ants  and  subject  to  public  control.  In 
the  exercise  of  that  control  the  public  has  enacted  that  they  shall 
not  unduly  discriminate  in  favor  of  one  locality  against  another, 
and  that  they  shall  not  charge  more  for  the  short  than  for  the 
long  haul  under  sin\ilar  circumstances  and  conditions.  The 
Supreme  Court  has  declared  that  in  determining  what  are  sim- 
ilar circumstances  and  conditions,  and  what  is  undue  discrimi- 
nation, reference*  must  be  lia<l  to  the  interest  of  all  parties,  not 
ijierelv  the  raihvav.  After  considering  all  the  circumstances 
and  conditions  in  the  j)resent  case  we  have  sustained  the  com- 
plaint of  the  city  of  Danville,  and  have  indicated  in  a  general 
way  those  changes  in  rates  whi<*h  should  l)e  made.  If  upon  an 
actual  trial,  in  p:ood  faith,  the  effect  of  those  changes  upon  the 
revenue*  of  the  Southern  Kailway  should  prove  to  Ik*  more  seri- 
ous than  anticii)ated,  we  iiii«j:ht  modify  the  opinion  already  ox- 
press(»d,  but  there  is  n(»tliing  in  tlie  testimony  i)r(wnted  upoii 
this  motion  ftn*  relif*arin^  which  leads  us  to  do  so  now,  and  the 
motion  is  denied. 

Xo  order  will  ho  inad<'  until  Deci^mlMT  ol,  1900.  If  the 
Southern  Railway  siirnities  by  that  tinu*  it<  dis|X)sition  to  en- 
deavor to  inak<'  this  n»adjustinent,  surli  further  time  will  be  al- 
lowed ai5  niav  Iw  reasonablv  noces<arv.  Otherwise  an  order  wiU 
iIh'U  is.-ur  in  tlie  ])reini<(»s. 


KK    AI.LEtWiD    I'.VLAWFUL     rllAHDES. 

Lx  The  JIatti.k  uf  ALLEGED  UNLAWFUL  CHARGES 
^    FOR  TKANHPORTATIOX  OF  VEGETABLES  Fr 
f    SHiPPi.\ti  PoixTs  IS  Fi.ouiuA  TO  New  Yokk  and  Other 

North  EASTEKs  Foists, 

BY 

iVANNAlL  FLORIDA  &  WESTERN  RAILW'AY  COM- 
PANY ;   Biiu.vswKK  &  W'estekn   Railroad  Company; 

ClIAKl,K«TOS  &    SaVASXAH     RaILWAY    CoMPASY  ;     SiLVEK 

Sprisuw,  Ocala  A;  Gulf  Railway  Company;  SAi\FOKi> 
&  St.  Peteksbcbg  Railboad  Company;  Florida  South- 
ERx  Railway  Company;  Florida  Centbal  &  Peni.\bc- 
i^B  Railroad  Compaxv;  Soutueek  Railway  Company; 
Northeasters  Railhoai*  Company  of  Soutu  C-ujolimaj 
Norfolk  &  Cabolina  I^ailroad  Company;  Wii.ml\gtos, 
CoLriiRiA  k,  Ai'Gi'STA  Railroad  Company;  W'ilminoton 
&   Weldon   Railroad   Company;   Richmond  &  Petees- 

BURO  R,^ILKOAD  COMPANY  ;  pETERSBL'BO  Ra1IJ(OAD  COM- 
PANY ;  RiCUMOSI),  FREDERIUK8DURO&  PoTOMAC  RilLKOAD 

Company;  New  York,  Philadelphia  &  Norfolk  Rail- 
road Company;  Pennsylvania  Railroad  Comp.iny; 
New  Yobk,  New  Haven  &  . Hartford  Railroad  Com- 
pany; Xew  Engi^nd  Railroad  Cosipany;  Ocii.\N 
Steamship  Company  of  Savannah;  Clyde  STEAMsntP 
Company;  New  York  &  Texas  Steamship  C'ompany; 
Old  Dominion  Steamship  Company;  Merchants  St 
^Miners  Traxsportation  Company;  ani>  Bai.timube, 
Chesapeake  &  Rkhmond  Steamkoat  Comivvnv. 


Diciilnl  DnrmiKf  ij,  I'.IOO. 


1.  Alkgatioii^  (.f  iiiiifB-oiiHblfl  rales  on  vegetoblps  from  pmnri.  in  Klortila  li> 
New  York  mid  othtr  northeastern  dcstioiitiuiiB  vivrv  iiivt-stignti'd  bj-  tlie 
ComniUBJon  in  a  proccMling  in«titute<]  upon  Jti  own  niotioii.  but.  the 
pvidenee  presented  was  loo  uncertain  and  inconcluiiivt!  to  euulile  the 
Conniission  to  make  the  neceawry  <>citnparisnns  or  itrrivo  at  any  drllnlt« 

2.  J'ublished  larilts  eppeitjing  tnU'S  prr  »tiiiuUrd  crate  on  rt^etahles 
shipped  fttim  Florida  to  northern  or  nnrt)if.i>it«m  points  should  state 
plainly  tlic  «i-i(;ln  or  liiinennious  of  the  trnlp  to  wliieh  the  role?  npplf. 
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A.  St.  Claire  Abrams,  for  the  complainauts. 

J.  W.  Brady  J  for  certain  vegetable  growers. 

Ed  Baxter,  for  E.  F.  &  P.,  S.  F.  &  W.,  C.  &  S.,  B.  &  W.,  NE. 
of  S.  v.,  W.  C.  &  A.,  \V.  &  W.,  K.  &  P.,  P.  R.  K.,  and  O.  D.  St. 
Co.  ' 

i''.  6'.  Du  Bi(jnon,  for  tlie  S.  F.  &  W.,  and  the  C.  S.  and  the  B. 
&  W. 

F.  C.  Cunningham,  Jr,,  for  the  Old  Dominion  Steamship  Co. 

Jamcb  A,  Lo(jan,  for  the  Pennsylvania  K.  K. 

Kepout  and  OriMOX  oi'  the  Commission. 

Y EO M A X s,  Co m  m  issiou r.  r : 

This  investigation  was  made  hv  the*  (  ommission  n|)on  its  own 
motion,  after  n»ading  th(»  informal  <'om plaints  of  Alfred  Aver, 
of  Mclntosli,  Flori<la,  and  ('.  A.  Tolclongh,  of  Gainesville,  Flor- 
ida, tlie  hitter  in  his  own  Ix'half  an<l  also  as  Secretary  of  the 
VegctaM(»  (Irowers  Associati(m  of  Alachua  County,  Florida. 

It  was  alleg<'(l  tliat  tli<*  rates  p(»r  100  pounds,  then  in  effect 
an<I  charged  ]»y  tli(»  (h'fcmhints  for  tli(»  trans]>ortation  of  vope- 
lal)lcs  from  tlic  two  Florichi  p(»ints  named  to  Xew  York  and 
other  northeastern  citii*s,  weiv  nnri»aMinal)U»  and  unjust  in 
th(»mselves,  and  rehitively  so  as  compare<l  with  rates  in  force  on 
veg<*tahles  from  tliose  points  to  ('hi<'ago,  and  that  they  were 
liiglier  a!  tliat  tiuM*  than  iliose  in  <'tT(M't  for  like  transportation 
from  i)oiiits  in  Florida  nine  or  ten  years  hefore,  notwithstand- 
ing the  valu<'  or  market  ]n*ie<'  of  vegetal»le!^  had  greatly  dimin- 
ishe<|  and  tlie  volume  <»f  tratlic  increascMl  nniny  times  during  that 
period;  and,  further,  that  the  rat<s  jier  100  |)ounds  by  rail  and 
water  from  (]ain<'sville  to  Xew  Ytirk  w<Te  certain  differentials 
low<'r  than  all-rail  ratts :  that  rates  from  l>oth  Gainesville  and 
Mi'Intosh  to  I>oston,  Philadelphia,  I>altimore,  Washinprton  and 
other  northeastern  cities  wen*  adjusted  with  n»ferenee  to  those 
in  effect  \i\  Xew  ^'ork. 

It  ap|M*ars  that  rate>  for  the  tr}in>] Mutation  of  vegvtahleii 
from  Floritia  jM.iTits  to  Xew  York  auil  other  northeastern  cities 
are  nunle  l.)y  tixin^r  rates  thereim    from  certain  so-ealled  basing 
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points  in  Ik-rida  for  sliipnu'Ute  tht'iffrom  and  un  i^hipmonts 
from  points  beyond  (^ which  said  r«les  nt  some  of  the  points  Are 
the  same  for  both  kinds  of  ahipinenls),  mid  adding  tlieroto  cer- 
tain arbitrarv  or  loe^l  rate*  fi-om  other  iihippin^  puiiiti'  iii  Klor- 
ids  to  make  the  total  through  rate  from  said  last-named  siiip- 
ping  points  to  New  York  or  other  northeasteni  cities;  that 
'Jainesville  is  a  ao-called  basing  point,  and  the  rates  fmni  Mo- 
Intosh  are  made  by  adding  a  local  or  arbitrnry  char^  therefrom 
to  the  rate  established  from  Gainesville;  that  milwtantially  all 
rates  for  the  transportation  of  vegetables  finnj  all  jmiiits  in 
Florida  to  northeastern  cities  are  made  as  aforesaid,  notwith- 
standing the  faet  that  shipments  are  carried  over  continuous 
lines  from  point  of  shipment  through  thi;  said  so-called  basing 
points;  that  the  Savannah,  Florida  &  Weatf^rn  Railway  and  af- 
filiated comiinniea  in  the  Plant  System,  and  the  Florida  Central 
&  Peninsular  Kailroad  Company,  operating  the  two  lines  of 
railway  in  Florida,  carry  traflic  oyer  their  own  resptXitivc  ryade 
to  Atlantic  poi1s  and  raihvay-j\mction  [toints  outride  the  State 
of  Florida;  and  that  what  is  set  forth  and  alleged  in  relation  to 
rates  on  veiretables  from  Gainesville  and  Ifelntosh  applies 
largely,  if  not  with  equal  force,  to  rates  on  vegetables  from  all 
points  in  Florida  to  Xew  York  and  other  northeastern  cities. 

The  answers  tiled  deny  that  the  rates  to  northern  and  north- 
eastern points  set  forth  in  the  complaint  as  rates  per  lOO  pounda 
arc  sneh  in  fact,  and  allege  that  thoy  are  rates  per  package  of  dif- 
ferent weights.  For  example,  the  joint  amwcr  of  the  North- 
eastern Railroad  Company  of  South  Carolina,  the  Norfolk  & 
Carolina  Ruilrojid  Company,  the  Wilmington,  Oolnndiia  &  Au- 
gusta Railroad  Conjpany,  the  Wilmington  &  Weldon  Railroad 
Company,  tlic  liiehmond  &  Pet<>rsbnrg  Railroad  Company  and 
the  Petersburg  Railroad  Company  c'>nlaing  the  following  state- 
ment : 

"Reaponil''iits  respectively  submit  that  from  Gainesville, 
Florida,  to  New  York  Oity  the  prespnt  rates  all-rail  on  onions, 
s<]uash,  cymbling  and  egg-plant  are  $1.07  f)er  barrel,  and  im 
beans,  peas  iirid  eui'imibers  are  Sl.Ofi'^  [jor  barret,  and  on  kale 
and  spinach  $1.07  i>er  barrel,  and  on  potatoes  tl.Ol  per  borrel. 
and  on  cal>bii ;;(■■'.  carload,  01  ci-nts  per  barrel  or  borrel-eratf,  and 
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cabbages  less  than  carload,  t$1.01  per  barrel  or  barrel-crate,  and 
that  they  are  not  the  rates  per  100  pounds  as  stated  in  the  said 
order;  that  the  estimated  weight  jier  liarrel  for  onions,  squaali, 
cymbling,  egg-plant  and  potatoes,  and  per  barrel  or  per  barrel- 
crate  for  cabbages  is  1 80  pounds ;  for  beans,  peas  and  cucumbers 
150  pounds,  and  for  kale  and  spinach  GO  pounds;  and  resi)ond- 
ents  therefore  deny  that  the  rates  per  100  pounds  between 
Gainesville,  Florida,  and  New  York  City  are  as  stated  on  page2 
of  the  said  Order." 

All  of  tiie  answering  defendants  naming  any  weight  per  pack- 
age (»stimat(»  that  of  the  barrel  or  barrel-crate  package  of  onions, 
squash,  cynihling,  egg-plant,  potatoes  and  cabbage  at  180 
pounds;  kale  and  spinach  at  GO  pounds,  and  peas  and  l)eans  at 
150  pounds.  Cucumbers  are  estimated  variously  to  weigh  50, 
75  and  150  pounds  jx^r  i>ackage. 

The  (h'f(»n(lant,  the  Florida  Central  &  Peninsular  Railroad 
Co^npany,  submits  a  table  of  'Hhe  rates  in  effect  in  1S88  |>er 
package  at  an  estimated  wiMght  of  100  pounds  compared  with 
the  present  rat(»s,  and  standard  (estimated  weights  being  reduced 
to  cents  ]ivv  1()0  p(»uii(ls  for  comparis(m"  as  follows: 

18HS  18»7 

Oiiioii^.  si|U!i>^li.  cvinljlin;:.  <'jzj;-plant,  any  quantity tirt         .oft 

II^'an^<  iind  pra**.  any  <niautity (W  1.07 

( 'u<MirnlM'i>.  any  ipiaritily ..<W         .7!§ 

I'otatorji,  carloads  anil    Irsrt 08  .otfl 

ral)l»ji;:i\   Irs^   than   (.•arlt)ails t»8  .iilil 

<  aljliauM',  niiloa.ls 08         .50J 

The  dft'ciHJants  avor  that  tli(»  ralis  on  vegetables  from  Mcln- 
tosli  :ir«'  made  or  hu<vA  un  tli(»  loral  rates  or  chargtfs  from  ^Icln- 
tosli  to  (iaiii('svill(»  a < bird  to  the  rates  applicable  from  Gainos- 
villr  Mil  siii])infnt»-  fmiii  ]>niTits  boyond. 

it  i-  rliiimcd  ]»y  (IctVndaut-  that  the  principle  upon  which  the 
lalr-^  in  «|n«-linu  art*  made  is  in  all  ri's|M'cls  lawful. 

I'\\<  TS. 

Clrow<M--  and  -liippiT-  fmui  -•ctioiic  otlipr  than  those  nlroadv 
mentioned  :ij>j)«'ar«<l  atid  tr-titipil  at  th«"»  liparinir.  and  a  i^roat  deal 


BE     ALLKGJiD     L'.VLAWI>-UL    CUAUU1£H. 


of  testimony  was  introduced  relating  to  tlie  Jitlereiit  (juestiona 
involved.  For  reasons,  Lowever,  which  will  hereafter  appear, 
the  facts  adduced  will  be  contined  largely  to  the  testimony  bear- 
ing upon  the  amount  in  weight  which  growers  are  allowed  to 
ship  under  the  rates  questioned,  and  such  other  testimony  as 
tends  to  show  what  relation  tlie  sen'ice  rendered  bears  to  the  al- 
leged excessive  rates  charged. 

There  is  nothing  in  the  tariffs,  and  little  in  the  testimony- 
showing  that  the  standard  crate  for  cabbage,  for  instance,  is  of 
any  particular  dimensions.  On  the  contrary,  one  witness 
speaks  of  "one  we  adopt  at  Gainesville,"  which  indicates  that  the 
size  is  to  some  extent  determined  by  the  shipper. 

The  tarifFs  make  no  mention  of  a  standard  weight  of  each  it 
erate,  but  the  testimony  tends  to  show  that  180  pounds  may,  per 
haps,  be  shipped  under  the  rate  complained  of  as  a  rate  per  100 
poimds.  That  the  rate  charged  is  not  actually  per  100 
pounds  is  very  clearly  established  by  the  testimony  of  witnesses 
on  both  sides. 

One  witness,  a  shipper,  in  reply  to  the  question,  "Can  you 
state  about  what  the  average  weight  of  a  erato  of  cabbage  at  this 
time  is?" — said,  "I  think  about  125  pounds.  The  heaviest 
crate  I  ever  weighed  was  140  pounds  and  the  lightest  115."  An- 
other shipper  said,  "I  shipped  cabbage  to-day;  it  is  billed  at  80 
many  crates.  If  I  had  50  pounds  in  it  they  bill  it  full  weight. 
If  it  is  150  pound?  it  is  billed  full  weight, — ^no  more,  no  leas." 
Still  another  grower  says:  "Now,  perhaps  it  is  not  entirely 
clear  up  to  this  point  as  to  the  siae  or  capacity  of  the  crates  nsed 
at  present  as  compared  with  those  of  1888  and  along  to  1800. 
The  difference  ia  scarcely  appreciable  at  all.  I  think  there  is 
about  60  cubic  inches  difference  Ixitwcen  a  crate  of  1888  and 
1897,  which  would  perhaps  be  equal  to  an  ordinary  cabbage. 
If  it  is  4  inches  through  in  every  direction  it  would  lie  64  inches 
cube:  I  believe  that  ia  the  proper  calculation.  Besideg  that,  the 
crates  are  different  size,  owing  to  the  mills  where  they  have  been 
cut.  That  was  so  in  1^88,  and  it  is  so  still.  They  are  not  uni- 
formly cut,  but  they  were  all  the  same  size,  almost  exactly.  The 
Mcintosh  erate  is  12x20x36.  We  had  a  standard  crate  in 
1889  12x18x36,  and  another  size  11x20x39,  so  that  the  differ- 


500  INTERSTATE    COMMEKCK    KEPOKTS. 

encc  in  crates  is  scarcely  appreciable  at  all.  I  would  state  that 
the  average  crate — and  I  have  vveit^hed  a^cMxl  many — the  heaviei«T 
1  ever  weighed,  and  1  packed  it  with  care  and  regarded  the  cab- 
bage as  Hin"  as  any  1  ever  saw,  last  season,  I  packed  that  crate 
and  it  weighed  141  or  142  ponnds,  and  it  wa8  an  extra 
crate.  IMany  of  my  own  cabbage  1  put  up  myself,  but  I  think 
the  average  crat<*  weigiis  about  125  ])ounds.  That  is  the  average 
crate  and  has  been  for  a  number  of  years.  !Now,  unless  thev 
weigh  125  pounds,  taking  off  the  crat4»,  in  certain  markets  they 
will  not  be  received,  and  they  have  lxM*n  reported  back  to  us  in 
some  instances  as  U'ing  less  than  100  pounds  of  cabbage,  taking 
off  the  crate.  Again,  if  ihey  weigh  more  than  100  pounds  in 
shipping  beyond  the  river  to  the  west  an<l  oth(»r  points  we  are 
charged  extra  freight,  additional  freight.  We  have  boon  s^o 
cliarge(l  t(>  ('hi(*ag(>,  and  that  accounts  for  the  snniU  shipments 
we  have  made.  l*erhaps  that  is  all  that  1  need  statt»  in  ivgard  to 
the  cabbagi*  <'rat<'s/' 

An  oilicial  ol'  one  of  the  defendant  compani(*s  testitied  that 
the  estiiiijiteij  weight  of  a  crate  oi  cabbage  was  180  [Kninds; 
and  in  reply  to  I  lie  (pu'^tiou,  "Would  yon  allow  the  vegetable 
growir*^  to  ship  a  larger  crate  than  that  if  that  did  not  weigh 
isO^  Suppos<'  a  man  >hips  a  gn*at  big  crat<*,  enough  to  weigh 
1^0  pounds,  would  you  let  him  do  it  f'      The  witness  said,  **0h, 

V(*S. 

The  te^timouv  doe<  not  contradict  the  >tatements  made  in  tlie 
answers  as  to  the  weight  per  package*  of  (»nions,  potatoes,  squash. 
cynii)lings  and  egg-jdant>  being  ISO  pounds,  whih*  that  i*onc<?ni- 
ing  the  weight  ol"  ^hwh^  otln'r  vegetable^  per  package  sheds  but  lit- 
tle, ii'  any,  i:ion-  light  uptm  the  «|ue>tion  than  that  ecmceming 
tlu'  w<'iidit  ol'  the  cabbage  crate  or  package.  It  is  diflieidt,  if  n«»t 
impossible.  t«»  determine  what  the  actual  rates  per  100  {)ounds 
are,  Iwcau-e  of  the  l'a<*t-  aln-adv  stated.  ^Vs  an  example,  take 
the  rate  nn  cabbaiii-  per  barrel-crate  «»r  package.  At  tlie  date 
this  pn»r((diiig  wa*-  in>titmed,  rate-  all-rail  in  eff(H't  from 
(lainr^villr  and  M<'liito<li  were  re>pectively  $1.01  and  $1.06  to 
.Vew  York  (  ity.  i'lie-c  were  uniler^tnnd  to  be  the  rates  ]>«»r  lOO 
p(nind>.  and  wm-  -o  alleged.  I'pou  investigation  it  would  ap- 
pc-ar  that  tin-  rati-  wa-  per  par-kage  of  jioisildy  ISO  {)Ounds,  which. 
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would  make  the  rates  ivom  the  points  uauied  to  New  Vork  City 
respectively  56.1  and  58.6  cents  per  100  pounds.  The  present 
rate  from  Gaineaville  is  $1.06  per  crate  or  package,  which  on  the 
above  basis  of  180  pounds  would  moke  the  rate  58.8  cents  pei 
100  pounds.  There  has  been  no  change  in  the  rate  from  Mcin- 
tosh. It  was  neither  proved  nor  disproved  that  a  cabbage  ci-ate 
weighing  180  pounds  was  ever  carried  by  the  defendants,  but  it 
is  shown  by  the  tisiimony  of  one  witness,  and  that,  witness  a 
shipper,  that  a  jiarkage  weighing  142  pounds  had  been  so 
shipped  under  the  rate  per  barrel  or  barrel-crate. 

From  advices  received  from  one  of  those  who  appeared  against 
the  defendants  at  the  hearing,  and  complained  of  the  rates, 
charged  from  Manatee  Kiver  points,  and  also  from  the  tariffs  on 
tile  with  our  Auditor,  it  appears  that,  subsequent  to  the  hearing,. 
rates  from  those  points  were  reduced  12  cents  on  small  crates 
iind  24  cents  on  barrel -crates  or  packages. 

While  it  is  shown  that  the  rates  to  northern  and  northea.<)teni 
]}oinls  are  per  packiigc,  and  not  per  100  pounds,  the  testimony 
shows  conclusively  that  those  in  eHect  to  Chicago  and  northwest- 
t-rn  points  are  strictly  rates  per  100  pounds. 

It  was  alleged  that  the  rates  in  effect  in  1897,  the  year  in 
which  this  proceeding  was  Instituted,  were  greatly  in  excdsa  of 
those  in  effect  in  the  year  1888. 

It  is  shown,  as  alleged,  that  the  rates  were  in  1897  and  are 
now  higher  than  those  in  effect  in  1888,  but  it  also  appears  that 
tlie  weights  upon  which  those  rates  are  based  have  also  increased 
in  many  cases,  and  the  method  of  boxing  or  packing  vegetables 
lias  also  changed  within  that  period. 

It  is  estimateii  that  of  the  vegetables  grown  in  Florida  about 
73  per  cent  are  ahip[)ed  north  and  east  and  22  per  cent  west.  Of 
those  going  to  the  northeastern  markets  about  50  per  cent  are 
shipped  all  rail,  and  the  balance  are  sent  by  rail  to  Savannah 
and  transported  from  thence  by  steamer  to  New  York  or  other 
northern  ports. 

Quick  and  efficient  service  in  collecting  shipments,  and  rapid 
transit  in  their  dciiverv,  are  items  of  the  utmost  importance  to 
the  complainants  and  others  engaged  in  shipping  vegetables 
from  Florida   to    the  northern    markets.     The    defendants, 
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would  appear,  have  not  been  unmindful  of  these  particular 
needs.  They  have  increased  their  facilities  for  gathering  and 
transferring  the  crop,  and  decreased  the  time  in  transit.  To 
bett^T  enable  the  growers  to  deliver  their  products  to  the  rail- 
roads promptly  and  without  the  expense  of  hauling  great  dia- 
tances  to  the  regularly  established  stations,  the  defendant  car- 
riers in  Florida,  as  a  rule,  allow  the  growers  to  erect  platforms 
convenient  to  their  farms,  where  they  can  carry  their  crops  for 
shipment,  and  carriers  gather  them  up  and  carry  them  to  the  bas- 
ing points  on  trains  run  for  that  purpose.  The  platforms  are 
placed  in  some  cases  but  a  fraction  of  a  mile  apart.  For  exam- 
ple, on  one  branch  road  8  miles  in  length  there  are  it  is  said  "ten 
or  fifteen"  such  stations.  In  other  cases  the  distances  are 
greater,  but  the  testimony  indicated  that  in  this  respect  certain- 
ly th(»  carri(^rs  have  consulted  the  nee<ls  of  the  shippers  rather 
than  their  own  convenience.  There  is  little  or  no  complaint  of 
the  train  S(M*vice  ])rovi(le(l  by  defendants.  The  demands  upon 
the  service  are  greater  during  the  vegetable  season,  and  are  fur- 
ther increased  at  c(»rtain  periods  of  the  season,  particularly  dur- 
ing the  gathering  and  transportatirm  of  the  cabbage  crop.  In 
the  vear  1807  the  train  service  of  the  Plant  Svstem  was  further 
augmented ;  a  special  fast  freight  train  was  added  whose  run- 
ning time  is  determined  bv  the  timt?  the  stt'amships  sail  from  Sa- 
vannah, wliich  time  is  in  turn  affected  bv  the  tide.  Steamers 
sail  from  tlint  ])oint  to  Boston,  Xew  York,  Philadelphia,  and 
Baltimore,  and  usually  have  different  <layR  for  sailing.  Occa- 
sionally, however,  two  or  more  ships  sailing  for  different  desti- 
nations will  leave  on  the  same  day.  Those  for  Baltimore,  it  ap- 
])ears.  sail  from  a  diff<M-ent  wharf  from  the  others.  In  order  to 
iret  to  Savanuali  in  sufli<'i<»nt  time  to  unload  from  the  cars  and 
reload  into  the  ships,  tli<'  effort  is  miulo  to  have  the  special  trains 
pick  up  the  >hipinents  at  the  various  stations  and  platforms  as 
late  as  ]Mwsil>le  in  the  day  to  (»nable  the  shippers  to  send  all  of 
the  day's  ])ii'kiiig.  The  >hipments  are  carried  to  the  basing 
point,  (iainesvilli',  for  exam]>le,  an<I  froni  there  to  Savannah  and 
the  north.  The  carriers  aim  to  load  tlie  all-rail  shipments  and 
the  <K'ean  steamship  business  in  separate  ears,  to  avoid,  as  much 
as  possible,  delays  in  the  transfer  at  Savannah.     This,  however, 
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is  not  always  practicable.  Shipments,  for  instance,  are  con- 
signed by  water  from  Savannah  to  Baltimore  and  Philadelphia 
on  steamers  sailing  the  same  day.  The  steamers  to  those  cities 
<ail  from  different  wharves.  The  short  time  allowed  for  trans- 
fer, therefore,  would  necessitate  the  loading  in  different  cars  to 
go  to  the  different  wharves.  Again,  on  shipments  all-rail  the 
tlirougli  fast  train  to  Xew  York  is  run  on  an  agreed  schedule  of 
about  25  miles  an  hour  after  leaving  Savannah.  It  does  no 
local  business  whatever.  The  freight  is  consolidated  and  the 
train  stops  only  at  junction  points.  Shipments  for  Richmond, 
Washiuiiton,  lialtimore,  Philadelphia,  and  New  York  each  are 
loaded  in  separate  cars.  To  keep  up  the  schedule  agreed  upon 
by  the  lines  the  train  only  stops  to  set  off  a  car;  if  one  "runs  hot" 
and  is  likely  to  delay  the  train  it  may  be  set  off  at  any  point. 

If,  for  example,  shipments  are  consigned  to  points  between 
Itoc-ky  Blount  and  Richmond,  and  loaded  in  one  car,  the  car  is 
set  off  at  liocky  Blount  and  handled  by  a  local  train  between 
tlicre  and  Richmond.  Under  such  a  system  of  fast  freight  serv- 
ice, the  carriers  are  often  compelled  to  forward  partially  loaded 
<ars,  with  onlv  sufficient  time  to  switch  a  car  off  at  the  various 
destinations  named;  the  shipments  consigned  to  the  different 
cities  are  sent  in  separate  cars  whether  they  contain  50  crates,  or, 
ii>  a  witness  said,  ''if  there  were  onlv  10  crat<^.'' 

The  preponderance  of  evidence  shows  that  the  time  in  transit 
to  northeastern  markets  has  been  materially  lessened  since  the 
year  ISS.s,  when  it  appears  the  first  through  connection  was 
made  for  the  transportation  of  vegetables  to  those  markets. 
The  throui;li  service,  presumably  to  New  York  City,  was,  accord- 
inu  to  one  witness  about  5  days,  and  according  to  another  about 
4  da  vs.  The  time  all  rail  from  Jacksonville  and  Gainesville  to 
New  York  in  1S«S9  w^as  about  82  hours,  or  less  than  4  days,  and 
in  l^On  it  was  about  67  or  6S  hours,  or  less  than  3  days. 

Tli(»  fastest  steamer,  it  appears,  makes  the  trip  from  Savan- 
nah to  New  York  in  52  hours,  and  from  Jacksonville  or  Gaines- 
ville tlie  lournev  bv  rail  consumes  about  12  or  13  hours.  If  or- 
diiiarily  close  connections  are  made  with  steamers  sailing  from 
Savannah,  tlu^  trip  via  rail  and  water  to  New  York  is  made  in 
less  than  4  davs. 
^  Jxri:ijs.  (\)M.  38 
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The  great  pecuniary  advantage  of  a  quick  service  is  conceded 
by  all  tlic  complaining  witnesses,  and  is  admittedly  a  necessity 
in  the  transportation  and  sale  of  perishable  vegetables. 

It  is  of  the  utmost  importance  to  the  shippers  to  New  York  that 
their  vegetables  should  reach  there  in  the  very  early  hours  of  the 
morning.  In  order  to  accomplish  this  the  Pennsylvania  road 
inaugurated  an  additional  service  in  the  year  1896,  whereby  all 
vegetables  arriving  at  Jersey  City  up  to  the  hour  of  midnight 
are  loaded  on  barges  and  carried  across  to  New  York,  where  they 
arc  sold  off  the  pier.  This  is  done  because  the  market  in  New 
York  is  an  early  one.  Sliipmonts  reaching  Jersey  City  after 
the  hour  of  midnight  must  wait  until  the  next  day's  market. 
The  express  fast  freight  already  mentioned  is  scheduled  to  reach 
there  on  the  evening  of  the  third  day  for  the  fourth  day's  market. 

The  testimony  tends  to  show,   where  vegetables   shipped  via 
ilie  rail  and  water  route  arrive  in  New  York  Citv  in  an  unsal- 
able  or  totallv  worthless  condition,  thev  are  thrown  overboard 
and  the  charges  for  the  transportation  are  abandoned  by  the  car- 
riers unless  such  shipments   are  accompanied   by   other  salable 
l)ro(lucts,  in  which  case  '"the  go«Kl/'  as  one  witness  stated,  '*is  sold 
to  redc(»m  tlie  bad."     Wh(M*(»  all  the  freight  is  thrown  overboard 
for  the  reason  assign<Ml,    rh(»    fnMirht    charges    are    abandoned, 
'lliis  has  IxH'n  tlic  pra^'ticc  of  late  years.      Shi])|)ers  are  not  com- 
jwlled  t(»  i>n'pay  frciirht  except  when  the  markets  have  l>ecome 
**ii:luttcd/'  in  which  case  the  Kloricla  lines  arc  notitied  bv  the 
northern  conneeti<>n<  <>f  this  cinicjition,  and  the  pre|)ayment  or 
trnaranty  of  freiirht  is  d(»inand<'<l,  not,  however,  until  after  the 
<xpiration  <»f  live  <hiys  frnm  the  date  of  rect»ipt  of  einnilar  mak- 
ing that  annonn(MMnent  is  rec(Mved.      'I'his  plan  was  adopted  in 
lM'l)rnarv,  ls!»7.      It  is  not  shown  that  the  Florida  lines  ever  re- 
(|j»in'd  ilie  ])repaynient  of  freight  unless  advised  so  to  do  by  tlie 
coniH'eTinu  <*arrier>.      Pri(»r  to  the  ado])tion  of  the  method  just 
nienti(nied  th<'  P<'nnsylvania  n»ad  retpiired  consignees — commis- 
sion mercliants  -  t<»  pay  freiirlit    nn    all  shipments    arriving  in 
New  York  reirardh'ss  of  the  condition  of  product.     Out  of  this 
i:rew  the  ])ractiee,  so-ealle<K  of   l)la<*klisting   merchants  who  re- 
fused tf»  ]>ay  tin'  freiirlit  on  >hii>nients  wliich,  l>eeause  of  delays 
or  otiier  reason-,  were  unsalable.      In  such  eases  the  Pennsvlva- 
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nia  road  would  notify  the  Florida  lines  that  freight  would  have 
to  be  prepaid  when  shipped  to  those  consignees.  This  practice 
was  discontinued  when  that  of  notice,  already  mentioned,  was 
adopted. 

The  prices  received  for  vegetables,  it  appears,  are  lower  than 
I  hey  were,  say  ten  or  twelve  years  ago.  The  production  of  vege- 
tables has  increased  and  the  price  decreased  within  the  period 
named. 

It  would  appear  that  the  vegetable-growing  industry  in  Flor- 
ida has  not  of  late  years  been  as  profitable  as  formerly.  The 
overproduction  of  vegetables,  the  "glutting"  of  northern  markets 
ns  the  result  of  overproduction,  the  carrying  over  of  cabbages 
'ieft  over  in  the  northern  markets,"  and  the  destruction  of  crops 
l>y  severe  cold  or  "freeze,"  as  it  is  termed  by  growers, — are  some 
of  the  reasons  outside  of  and  beyond  the  mere  question  of  rates 
iissigned  for  unprofitable  seasons. 

Conclusions. 

9 

The  facts  show  that  the  rates  complained  of,  together  with 
(Others  to  northern  and  northeastern  points  in  effect  in  1897  and 
made  the  basis  of  this  investigation,  were  not  rates  per  100 
pounds  as  alleged,  but  per  barrel,  barrel-crate  or  package  of 
various  weights. 

While  it  is  shown  that  there  has  been  an  increase  in  the  rates 
since  the  year  1888,  and  that  the  rates  in  effect  in  1897  were  con- 
siderably higher  than  those  in  the  year  first  named,  the  testimony 
tends  to  show  that  the  weights,  as  a  basis  upon  which  those  rates 
are  made,  have  also  changed  within  that  period,  and  in  some  in- 
stances at  least  been  materially  increased. 

We  have  not  deemed  it  necessary  to  set  forth  or  particularize 
the  rates  in  question ;  it  was  apparent,  for  the  reasons  mentioned 
in  the  statement  of  facts,  that  the  rates  in  effect  in  1897  and  at 
the  present  time  are  not  fairly  comparable  with  those  in  force  in 
1888. 

W^e  cannot  determine  how  much  more  in  weight  a  shipper  was 
permitted  to  ship  under  the  rates  in  effect  in  1897,  or  imder  pres- 
ent rates  for  that  matter,  than  under  those  of  1888.     Indeed,  the 
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position  in  which  we  find  ourselves  after  a  careful  study  of  the 
testimony  may  be  summed  up  in  the  answers  made  by  one  of  the 
witnesses  against  the  defendants,  a  grower  of  twenty-one  years' 
experience,  as  to  the  difference  in  the  weight  of  the  barrel  or  bar- 
rel-crate package  of  cabbages  in  1888  and  1897.  When  asked : 
'*Was  not  the  charge  in  1888  based  on  a  package  of  100 
pounds  ?" —  he  replied,  "It  might  possibly  have  been."  To  the 
question,  "Is  it  now  based  on  a  package  of  180  pounds  ?" — ^he 
further  replied,  "Well,  T  am  not  prepared  to  say.  The  package 
is  a  little  larger,  but  it  is  termed  a  barrel-crate  just  as  it  was 
termed  a  barrel-crate  in  1888."  This  same  uncertainty  is 
shown  throughout  the  testimony  wherever  it  bears  upon  the 
weight  per  package  of  vegetables  shipped  to  northern  and  north- 
eastern points. 

The  standard  weight  per  package  to  Chicago,  however,  is  100 
pounds  as  alleged,  and  all  excess  of  that  weight  is  charged  for. 

The  comphiints  upon  which  this  investigation  was  based  al- 
leged that  the  rates  from  Gainesville  and  Mcintosh  to  northern 
and  nortlioastern  points  were  unjust  and  unreasonable  in  them- 
selves and  \\'\wn  compared  with  rates  from  the  Florida  points 
named  to  (Miieiigo. 

The  rate  on  (rabbago,  for  instance,  from  Gainesville,  to  Chi- 
cago in  1807  was  $1.00  per  barrel  or  barrel-crate  of  100  pounds. 
The  rate  from  the  siinio  point  to  New  York  all  rail  was  $1.01 
per  barrel  or  barrel-crate,  possible  weight  perhaps  180  pounds. 
While  it  has  not  lx»on  shown  that  the  latter  weight  has  been  car- 
ried it  is  (•lainie<l  bv  tlcfrntlants  that  it  may  be  under  the  rate  per 
crate,  and  it  is  admitted  that  a  crate  weighing  141  or  142  pounds 
has  l>een  so  carried  ;  it  is  further  shown  bv  one  witness  that  "un- 
less  tlicy  wei^li  12'*  jnainds,  taking  <>fT  the  crate,  in  certain  mar- 
kets they  will  not  Ix*  received."  l'i>on  a  basis  of  125  pounds  to 
the  package  the  rate  per  100  pounds  would  be  al)OUt  81  cents,  or 
28  cents  less  pvr  100  pouiuls  than  the  rate  to  Chicago.  We  can- 
not b<*  certain  that  1 25  pounds  is  the  average  weight  per  package 
to  northeastern  points,  and  if  the  average  is  greater  the  rate  per 
100  pounds  would  l>e  correspondingly  decreased.  On  the  same 
basis  the  rate  per  100  pounds  where  the  crates  weigh  141  or  142 
pounds,  the  weight  shown  to  have  been  shipped  in  one  instance. 
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would  be  about  71  cents,  or  38  cents  less  than  that  to  Chicago. 
The  rates  via  Savannah  and  steamship  to  New  York  are  of 
course  lower  than  those  all-rail. 

From  the  testimony  before  us  and  Upon  the  basis  of  compari- 
Hon  just  made,  we  do  not  iind  that  the  rates  on  cabbages,  at  least 
relatively,  are  higher  to  Xew  York  or  other  northeastern  points 
than  to  Chicago.  The  uncertainty  as  to  the  weight  of  crates  or 
packages  of  other  vegetables  to  the  points  first  named  makes  im- 
j)()ssil)le  any  accurate  comparison  of  the  rates  to  those  points  with 
those  in  effect  to  Chicago.  The  same  inconclusiveness  in  the 
evidence,  taken  in  connection  with  facts  showing  the  increased 
facilities  furnished  by  the  defendants,  renders  inadvisable,  if  not 
imj)ossil)lc,  any  expression  of  opinion  as  to  the  relative  reason- 
ableness or  unreasonableness  of  rates  to  northern  or  northeastern 
points,  or  the  method  by  which  such  rates  are  made.  It  is  shown 
hevond  serious  doubt  that  rates  to  Xew  York  and  other  north- 
eastern  j)oints  are  not  made  upon  a  basis  of  100  pounds,  but  up- 
<»n  crates  of  standard  dimensions  or  estimated  weight  other  than 
100  p(Miii(ls.  If,  as  has  been  stated  by  one  of  the  defendants' 
witnesses,  a  j)ackage  weighing  ISO  pounds,  larger  and  heavier 
than  any  s1io\\ti  to  have  been  shipped,  would  be  carried  for  the 
same  rate  as  a  lighter  one,  it  would  appear  at  least  that  the  ship- 
p(*rs  are  ignorant  of  their  rights  under  present  schedules,  and 
that  this  is  due  to  failure  on  the  part  of  the  defendants  to  make 
their  tariffs  sufficiently  explicit,  rather  than  to  any  want  of  dili- 
irenc(»  on  the  part  of  shippers.  Whether  the  standard  for  the 
<*rates  u^ed  in  the  shipments  of  vegetables  to  northern  or  north- 
eastern points  be  one  of  weight  or  dimensions,  it  should  be  clear- 
ly set  forth  u])on  the  published  tariffs  of  rates  and  charges  ap- 
])lied  to  the  traffic  in  question ;  and  an  order  to  that  effect  will  be 
issued. 
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WAEREN-EHRET  COMPANY 

V. 

CENTRAL   RAILROAD   OF   NEW   JERSEY   and  New 
YoKK^  New  IIavex  &  Hartford  Railroad  Company. 


Decided  December  J  2,  WOO, 


1.  Wliilc  a  railroud  (•()ni])aiiy  operating  its  road  as  part  of  a  through  line 

in  connection  with  other  carriers  defendants  in  a  case  brought  to  test 
tlie  le^Iity  of  a  through  cliarge  over  sucli  line  is  a  proper  party,  it  is 
not  a  nof«'83ary  j)arty  to  the  proceeding. 

2.  Althoii^h  n  shipper  or  consignee  lias  no  direct  interest  in  the  way  a 
joint  rate  in  divided  between  the  carriers,  nor  in  the  amount  of  the 
division  rocfived  by  each  carrier,  he  is  entitled,  nevertheless,  to  inquire 
into  MI  el  I  division  when  ho  complains  that  the  joint  rate  is  unlawful, 
fitr  tlic  amount  received  by  the  difTeront  carriers  may  be  significant 
\i]ion  t)ie  reasonableness  of  the  aggregate  charge;  and  when  an  unlaw- 
fill  rate  result  A  from  Rome  arbitrary  sliare  or  division  exacted  by  one 
nf  the  eai tiers,  the  Commission  will  find  the  facts  and  state  its 
i«iiii'hi>ioiis  with  respect  t<)  siieh  sliare  or  division. 

3.  Tiic  rate  mi  roofing  slag,  carloads,  from  LeeHi)ort,  Pa.,  to  Harlem  River 

Station,  is  $:}.40  per  ton,  of  which  the  carriers  to  Communipaw,  N.  J., 
on  tlie  Hudson  Kiver.  receive  $1.30  ]>er  ton.  the  balance,  amounting  to 
.y2.lo  per  ton.  i:*m\*;  to  the  X.  Y.,  N.  II.  &  II.  R.  Co.  for  its  Bervice  in 
lavryini;  the  slag  by  its  car  floats  from  C(»inmunipaw  around  New  York 
(  ity  to  its  Uarleiii  Hiver  Station.  Such  through  rate  also  applies  as  a 
'_'iou|i  rate  to  niiiiifvous  stations  on  the  X.  Y..  X.  II.  &  H.  R.  in  what  in 
Known  :is  tin'  Ilarttonl  ;:i-oii]i.  ineluding  Wnterbury.  Conn.  The  freight 
« iiulil  he  trails  felled  by  an  independent  li^rhterage  company  from  Coni- 
iriHiiipiiw  to  Ilarleiii  fur  SO  rei)t<«  ]>er  ton,  and  railroads  terminating 
•  ■II  I  lie  X(  \v  .h-rsey  ?»linre  Lieneially  allow  t>0  eent<»  per  ton  for  lighterage 
ti»  imint-i  within  New  York  li;:htera«»e  limits.  Htid,  upon  all  the  facts, 
tiiat  the  thionir])  rate  of  .'*::>. 4u  to  Harlem  Kiver  is  grossly  unreasonable. 
.Hid  is  reihh'ietl  so  hv  tlic  »xees'^i\|.  share  of  .*2.10  to  the  X.  Y.,  N.  H.  ft 
H.  K.  To.  for  transfer  by  its  <"ar  floats  from  ("ommunipaw  to  Harlem 
llixir:  that  reasonable  eoinpen^ation  for  such  deliverv  bv  car  float 
j-hoiild  not  e\<-eed  $l.t)0  per  t<m.  and  thi«  added  to  the  share  of  $1.30 
reicived  by  tiie  <-Miineeting  earriers  eiMistitiites  a  reasonable  and  lawful 
r.iti  of  $2.30  per  ton.  which  the  defendant  earriers  are  recommended  to 
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|.ul  in  force;  that  the  complainant  is  entitled  to  reparation  on  a  ship- 
mvut  of  two  carloads  of  slag  to  the  extent  of  the  difference  between 
I  he  rate  charged  and  the  rate  found  reasonable.  The  propriety  of  the 
S3. 40  rale  per  ton  applied  as  a  group  rate  to  all  stations  in  the  Hart- 
ford '^roiip  is  not  passed  upon  in  this  proceeding. 

Jolin  0' Grady,  for  complainant. 

J!o'n  rt  \V,  DcForest,  for  Central  Kailroad  of  New  Jersey. 

.V.  A.  Willcox,  for  Xew  York,  New  Haven  &  Hartford  Itail- 

roih!  ( 'nmpany. 

ItEPORT  AND  OpLXIOX    OF    TILE    COMMISSION. 

'\' i;< ).\i A x>.  Commissioner: 

Til''  cunij)Iainant,  a  corporation  under  the  laws  of  Pennsyl- 
vania, and  engaged  in  the  sale  of  Ehret's  slag  roofing,  alleges 
that  the  defendants  charge  the  same  rate,  namely  17  cents  per 
10(1  pounds,  or  $3.40  per  ton,  on  roofing  slag  from  Leesport, 
Pa.,  to  the  Harlem  Eiver  station  of  the  defendant  company, 
the  New  York,  New  Haven  &  Hartford  Railroad,  a  distance  of 
about  liiS  miles,  as  to  Waterbnry,  Conn.,  another  point  on  the 
sauie  line,  a  <listance  of  about  255  miles;  that  the  said  rate  is 
divided  as  follows,  to  wit:  ^Y^  cents  per  100  pounds,  or  $1.30 
per  ton  to  the  Central  Railroad  of  New  Jersey  for  transporta- 
tion to  Jersey  City  or  Comnumipaw,  a  distance  of  155  miles, 
and  loio  cents  per  100  poimds,  or  $2.10  per  ton,  to  the  New 
Yr»rk,  New  Haven  &  Hartford  Railroad  Company  for  the  trans- 
])o]'tation  from  Jersey  Citv  by  water,  a  distance  of  13  miles,  to 
its  llaileni  Tiiver  station,  or  by  the  same  water  route  and  its 
rail  lin<'  through  the  said  station  to  Waterbury,  a  point  about 
«)7  miles  beyond;  that  the  transportation  to  either  point  is  un- 
der a  through  bill  of  lading;  that  the  cars  go  through  to  des- 
tination without  unloading  or  break  of  bulk,  and  are  placed  on 
tloat-  at  (  onimunipaw  or  Jersey  City,  and  lightered  to  the  said 
Ilarlcni  River  station,  and  that  the  transportation  is  under  sub- 
stantially similar  circumstances  and  conditions,  whether  the 
slaa  is  destined  to  the  said  station  or  to  Waterbury,  and  that  in 
eharging  the  same  rate  to  both  points  the  defendants  violate  sec- 
tion<  (»ne,  two,  three  and  four  of  the  Act.  The  complainant 
further  alleges  that  a  just  and  reasonable  rate  should  not  exceed 
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y  Vl>  cents  per  100  pounds,  or  $1.90  per  ton,  to  the  Harlem  River 
station,  and,  basing  its  claim  upon  that  as  a  lawful  charge  for  the 
service  rendered,  asks  reparation  for  the  sum  it  was  compelled 
to  pay  on  two  carloads  of  slag  from  Leesport  to  said  station,  in 
excess  of  such  *' reasonable  and  lawful  charge"  to  the  amount  of 
$59.85,  or  ^^such  other  sum  as  the  Commission  shall  determine 
was  illegally  charged  by  defendants.'' 

The  defendants  deny  each  and  every  material  allegation  ex- 
cept that  the  established  rate  for  roofing  slag  from  Leesport  to 
Waterbury  is  17  cents  per  100  pounds. 

The  Central  Railroad  of  ^Jew  Jersey  will  hereafter  be  known 
in  this  proceeding  as  the  Xew  Jersey  Koad,  or  Company;  the 
New  York,  !New  Haven  k  Hartford  Kailroad  as  the  New  Haven 
Road  or  Company,  and  the  latter  company's  station  on  the  Har- 
lem River  as  the  Harlem  Station. 

Leesport,  it  appears,  is  located  on  the  line  of  a  carrier  not 
named  in  this  proceeding,  the  Philadelphia  k  Reading  Rail- 
road, which  road  is  the  initial  carrier  in  shipments  of  slag  orig- 
inating at  that  point  and  consigned  to  the  points  named  herein. 

The  distances  from  Leesport  to  flersey  (*ity  or  Communipaw 
is  about  155  miles,  to  the  Harlem  River  station  about  168  miles, 
and  to  Waterhurv  about  !i55  miles. 

ft' 

Under  a  system  of  dividing  stations  along  the  lines  of  the  de- 
fendants and  the  Philadelphia  &:  Reading  road,  into  territorial 
groups,  we  find  that  Leespc^rt  is  in  what  is  known  as  the  Harris- 
burg  grouj),  with  perhaps  SO  to  100  other  stations,  and  Harlem 
and  Waterhurv,  with  probablv  about  the  same  numl»er  of  other 
stations,  are  in  the  Hartford  grouj).  The  same  through  rates 
from  all  points  in  the  Harrisburg  grou|)  i)n»vail  to  all  points 
in  the  Hartford  group;  that  is  to  say,  the  rate  for  the  shortest 
distance  between  two  points  in  th(Mr  respective  groups  would  be 
the  same  as  that  between  stations  in  the  same  two  groups  most 
distant  from  each  other.  For  this  reason  the  rate  is  the  same 
to  Harlem  Station,  the  shorter  distance  as  to  Waterhurv,  the 
longer  distance,  as  allege<l.  Jersey  City,  or  Communipaw,  is 
the  flividing  line  iM'tween  the  Hartford  group  and  the  group 
west. 

The  rate  to  Jersey  City  is  $1.30  per  ton.  This  is  also  the 
proportion  of  the  through  rate  of  $.3.40  per  ton  received  by  the 
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New  Jersey  and  the  Philadelphia  &  Eeading  roads  for  the  trans- 
portation to  that  point,  whether  the  shipment  is  consigned  to 
the  Harlem  Station,  Waterbury,  or  any  other  station  w^ithin 
the  Hartford  group,  and  the  New^  Haven  road  receives  $2.10 
per  ton  as  its  proportion  whether  the  slag  is  carried  to  the  Har- 
lem Station  only,  or  to  Waterbury,  the  more  distant  point.  In 
shipments  to  either  of  the  points  the  transportation  is  the  same 
to  the  llarlem  Station.  The  Xew  Haven  Company's  local  rate 
from  Ihiriem  Station  to  Waterbury,  as  shown  by  tariffs  on  file 
with  the  Connnission  is  $1.60  per  ton  (6th  class),  or  50  cents 
less  per  ton  than  its  proportion  of  the  through  rate  for  the  car- 
i-iage  fi'oni  ( 'ommunipaw  to  either  Harlem  Station  or  Water- 
bury. The  service  of  the  New  Jersey  road  terminates  at  Com- 
munipaw ;  it  neither  owns  nor  operates  lighters  beyond;  nor,  for 
that  matter,  ha<  tlie  Xew  Haven  Company  any  lighters  engaged 
in  the  ucneral  lighterage  business,  but  where  roofing  slag  in  car- 
loads is  eonsiiiued  to  points  on  its  road,  the  cars  are  transferred 
from  the  tra*^*ks  at  Communipaw  to  its  car  floats,  and  to\ved 
ai^anid  Xew  York  (  ity  to  its  station  on  the  Harlem  River,  and 
|)lace<l  oil  the  tracks  in  its  yards  at  that  point.  This  is  the  serv- 
ice, whether  the  slag*  is  billed  to  and  stopped  at  the  Harlem  Sta- 
tioii  as  its  destination,  or  is  consigned  through  to  Waterbury; 
and  there  is  no  unloadin*;"  of  the  commoditv  from  the  car  into  a 
liiihter,  in  any  instance,  in  connection  with  through  shipments 
to  j)oiiits  on  the  Xew  Haven  road.  The  barges  or  car  floats  op- 
erated bv  that  line  are  used  only  to  make  a  continuous  service 
between  that  r<»a(l  and  the  roads  on  the  Xew  Jersey  side,  so  that 
traflie  may  o-o  thi'ouiih  without  breaking  bulk. 

Tn  ^lareh,  1S!)6,  the  complainant  shipped  two  cars  of  roofing 
<\\\v:  over  the  route  named  from  Leesport  to  Harlem  Station,  on 
the  j)nblished  rate*  of  17  cents  per  100  pounds,  or  $3.40  per  ton. 
The  total  wei<iht  of  the  cars  was  79,800  poimds,  and  the  total 
amount  j)ai(l  thereon  $135.66.  On  a  division  of  the  through 
rate  of  17  cents,  on  a  basis  of  6I/2  cents  to  the  carriers  hauling 
1 ."».')  miles  to  Communipaw  and  lO^/o  to  the  Xew  Haven  road  for 
liiihteriii::  to  llarlem  Station,  the  carriers  to  Commimipaw  re- 
eeiv(Ml  $;)I.s7  jind  the  Xew  IFaven  road  $83.79. 

WheiT  the  roofino-  slag  is  not  carried  beyond  the  Harlem 
Kiver.  the  eomplainant  is  not  compelled  to  ship  it  v/m  the  through 
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roiiti*  ti)  Ilarlfiu  Station,  hut  ran  onipKiv  anv  of  tbe 
en«ramMl  in  the  regular  liirlitt'rapc  Imsim-ss,  to  carry  it  froiu  i\ 
mil ni paw  to  any  private  wharves  along  the  river. 

A  ?*hipper,  therefore,  has  his  ehoiee  of  riiiitc^.  ami  may  el«f 
to  p't  his  material  to  the  IIarh»m  Kiver  in  either  of  two  vavK 
He  ran  ship  on  the  through  rate  in  question,  whieh  appears. 
however,  to  Im>  pnu-tiraily  ]>rohii)itive  to  e«>niplainiiiit,  ami  bare 
tin*  eai*^  phiee*!  on  the  traeks  in  the  yanls  of  the  Xew  Harm 
Company,  nsin^  the  terminal  faeililies  then*  offennl,  trhirk 
>ervice,  it  i**  ehiimi'«l,  is  greater  ainl  nion*  exi^n^ive  !•»  tbr 
roa«l  tlian  that  ineiirre<l  at  Waterhurv,  or  he  ran  have  il  r^m 
si^rn<  «l  lit  < '4»mmnni)iiiw  at  the  rate  of  )Fl.*S^>  |N-r  ton.  an<l  have 
it  li::ht('n'<l  from  there  to  llarlem  Itiver  in  the  manner  almdv 
in(li(*atei|.  In  i'm|>loyinir  tin*  hitter  mi*ans  tht*  !«hip]N'r,  if  kr 
eh<M»M's,  ran  havr  th«'  advantaire  i»f  the  exiM'rienif  of  the  a^rfit 
em)»l<i\ril  liv  the  New  Jer-^ev  p>a«l  t(»  as-*i.-t  its  pat  runs  in  fthiaiii' 
in;:  low  liirhliTaL'**  rate**. 

The  I'M^t  iif  ni)lM:i<lii)t>  >h\ir  fri»m  ears  to  li;;hters  an<l  Jeliv- 
eriiii:  il  a*  tlir  wharvo  i-  alHiiii  "^o  <M'ntj«  {nt  tun,  hnt  thai  tkif 
envrr-  all  «-li.iri:«-  iiH-lihlini:  wiiarfairi*  is  not  elearlv  shown.  Il 
i-*  riaiiiiiMl  1)\  II  wifiii-^-  I'mi-  th**  «l«*fen-e  that  siu*h  total  co*!  of 
iiii|(')Mii(|iiit  lii:lit(  r:ii:e  wi>nl«l  rxeeeil  $:3.1<>  {NT  t«in,  the  amount 
n*rri\i-.|  jiv  till-  N'rw  llavfii  <'<>mpanv  for  trnnsferrini!  liy  car 
tlt»at  t<»  ll:irl<iii  SiarjtMi  aii<l  \\iv  ux*^  of  its  faeilitic*s  at  that  |)i»iiiL 
It  appiar^  1p>iii  tin-  ri-^rinM>ii,\ .  at  any  rate,  that  thi*  eumplainanl. 
at  till-  •hiti'  iit*  <'>iiM plaint  iiii«l  t'i»r  twn  yrars  pn*vious  tht*n*to.  had 
a  lii'liti  ni::i'  rat*-  nf  ^m  «'«'nt«"  |M-r  ton  tn  any  |Hiint  in  Xi'W  Yi»rk 
llarlMir.  wliji-li  hail  iMt-ii  arraii!:*'*!  t*«»r  tliMuph  the  ac«*nt  of  ibr 

Ni'u  .!•  r^iv   ri.ii.j.      'Ill niplainant'**  a:;ent  in  s]M>akinp  i>f  ihi^ 

r:tf«\  -ai<l :  "ntlur  pi-nplr  havr  e«im<-  tti  me  ami  a^revNl  !•• 
]ii:litiT  !<•!'  |i -^ ;  liiit  ii-«  :t  niattiT  «»f  convenienei*  wi-  havi  hail 
tlii-  iiiiliNi'Miri-  ti.  Miiitiii^  |H»iiit-  in  New  Yi>rk  Ilartwir  fur  Ml 
enit-.'* 

Ati  a!l.«\\;MM»  "t*  .'I  ri-nt-  prr  I'Hi  poiniiU.  e^jnal  to  ftO  orau  prr 
f«»ii.  i-  in;(«l»-  \*\  ra  ill*  till  I-  ti-rmiiiat  iniT  "ii  tlw  Xi'W  JenM»%*  !»hon* 
ti<r  tIk-  !ii:liii  im::«-  '•«'  f]ip»ni:h  fn'iirht  di'^^tine^l  !•!  {loint*  in  ati«l 
ar.-iiM-l   \iu   ^'..iK  riT\,  within    what    an*   ealltNl  the  lifrhlrragr 
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imits,  and  llarlem  River  Station  appears  from  a  map  on  file  in 
his  office  to  be  within  such  limits. 

Conclusions. 

Tiie  defendants  object  to  this  proceeding  and  to  any  judgment 
n-  order  therein  on  the  ground  that  the  Philadelphia  &  Read- 
ing Railroad  Company,  the  initial  carrier  in  the  transportation 
fruui  Leesport  to  the  points  named,  and  its  receivers,  were  not 
made  parties  defendant.  This  road,  being  a  part  of  the  line 
between  the  points  named,  and  its  receivers,  would  have  been 
proper,  but  they  were  not  necessary,  parties  to  the  proceeding. 
'Texas  &  F,  R,  Co,  v.  Interstate  Commerce  Commission,  162  U. 
S.  205,  40  L.  ed.  942,  5  Inters.  Com.  Rep.  405, 16  Sup.  Ct.  Rep. 
C66. 

The  through  rate,  we  have  seen,  is  17  cents  per  100  pounds, 
vY  $o.4(>  per  ton,  which  is  divided  as  follows:  6Y2  cents  per 
100  pounds,  or  $1.30  per  ton,  to  the  carriers  between  Leesport 
and  Jersey  City  or  Communipaw,  and  10^/^  cents  per  100 
])ouiids,  or  $2.10  per  ton,  to  the  Hartford  road  for  the  carriage 
from  Communipaw.  The  amount  paid  by  complainant  for  the 
two  ears  of  slag  shipped  to  Harlem  Station  in  March,  1896,  was 
$i;]5.()(;,  which  sum  was  divided  on  the  basis  above  set  forth,  as 
follows:  $51.87  to  the  carriers  from  Leesport  to  Communi- 
})aw,  a  distance  of  about  155  miles,  and  $83.79  to  the  New 
Haven  Company  for  carrjung  the  cars  in  its  car  float  from  the 
last-naincd  ])oiiit  to  Harlem  Station,  a  distance  of  about  13 
miles. 

Ir  is  iKlmittc^d,  and  so  stated  in  the  facts,  that  the  complain- 
ant has  choice  of  routes,  but  this  is  subject  to  an  important  qual- 
ification wliich  the  testimony  raises,  that  complainant  is  imder 
the  necessity  of  shipping  by  the  cheaper,  but  more  burdensome 
method,  the  other  being  prohibitive  by  reason  of  the  higher 
throuijh  rate. 

Still  another  point  raised  by  the  defendants  at  the  hearing 
was  that  tli(^  Xew  Haven  Company  has  no  general  lighterage  de- 
partment, but  has  '"a  line  of  floats,  to  make  continuous  service 
from  the  roads  on  the  Jersev  side  to  connect  us  so  that  the 
trattic  can  go  through  without  break  of  bulk."  The  lighterage 
ser\ice  from  Conununipaw  cannot  be  regarded  as  a  part  of  the 
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through  transportation  to  more  distant  points,  and  not  to  Har- 
lem station,  an  intermediate  point,  the  carriage  to  both  places 
l>eing  through  and  continuous.  The  mere  fact  that  the  water 
transjmrtation  terminates  at  Harlem  Station,  and  that  it  is  the 
tirsi  j)oint  in  a  socalled  group  of  stations,  must  not  militate 
against  a  shipper  to  that  point,  who  is  as  justly  entitled  to  have 
his  shipments  go  through  without  hreaking  bulk  and  with  as 
little  delay  as  a  shipper  to  any  point  beyond. 

The  detVndants  insist  that  the  charge  com]>lained  of  is  a  joint 
through  rate  made  by  connecting  carri(Ts,  and  how  these  carriers 
divide*  that  rate  is  a  matter  of  no  concern  to  the  shipper  or  con- 
signee, and  is  not  material  to  the  disposition  of  this  case.  It 
is  true  that  the  shi]»j)er  or  consigiu»e  has  no  direct  interest  in 
the  way  a  joint  rate  is  divided  between  the  carriers,  nor  in  the 
amount  of  the  division  received  bv  each  carrier,  but  he  is  en- 
tith'd  to  iutpiire  into  such  division  when  he  complains  that  the 
ioint  rate  is  iinliiwful,  for  the  amount  so  received  l)v  the  diifer- 
<nt  cMniers  may  be  significant  upon  the  reasonaldeness  or  jus- 
tice of  the  aggregate*  charge.  Parkhursi  v.  Penn^sj/lvania  R,  ( 'o.  2 
I.  ('.  ( *.  licj).  lol,  2  Inters.  Com.  liej>.  7-"^;  Haifroad  i'ommis' 
sloH  V.  Sfirn/ninh,  F,  d-  IT.  /■/.  Co,  .")  I.  ('.  ('.  Rep.  l.*J,  3  Inter>. 
(^^m.  Kej).  r,s.s;  Tmnuiirll  v.  Cliftlr  S,  S,  Co.  :»  I.  (\  (\  Kep. 
.*>24,  4  Inters.  Com.  Itep.  X'l^K  Whe^n  an  uidawful  rate  n»sults 
Iroui  sonu*  arl)itrarv  share  or  division  exacted  bv  one  of  the  ear- 
riers,  the  (.*ommi>'ii<>n  will  tind  the  facts  an<l  state  its  conclusion.^ 
with  respect  to  such  >hare  or  division.  Cafflr  lialscrs*  Ai^so.  v. 
Fori  W'nrfl,  a-  P.  Citij  IL  Co,  7  I.  ('.  (\  IJep.  :a;\\  Savannah 
Ihtrrau  of  Frrinht  d*  TrtinsiHn hiflnn  v.  Ijouiarille  d*  JN'.  R.  Co, 
^  I.  (\  ('.  Kt]).  .*i77.  These  authorities  apply  in  this  ease*. 
While  the  complaint  is  directed  against  tlie  total  charge,  tho 
wrong,  if  any.  arise--^  from  the  arbitrary  share  of  $2.10  per  ton 
out  of  the  rate  of  $.'>.H>  per  t<»n,  which  is  dennmded  and  ob- 
tained by  the  Xew  Haven  Conipany  for  transportation  fn^u 
Conniiunipaw  to  Harlem  Station. 

The  defendants  assert  tliat  tlitf  rates  charced  bv  the  two 
methods  of  traiwfer  to  Harlem  IJiver,  the  railroad-i-ar  float  and 
the  indepcMideiit  lighter,  are  not  the  only  things  to  be  compared, 
and  contend  in  substance  that  the  services  rendered  for  the  re- 
S|>ective  rates  must    also  be   taken  into  account.     It  is  claimed 
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that  the  use  of  the  railroad  terminal  at  Harlem  Station  is  valu- 
able to  the  sliipper  and  is  included  in  the  rate  complained  of, 
while,  in  addition  to  the  cost  of  independent  lighterage,  a  wharf- 
age cliar^re  is  to  Ix?  paid.  One  witness  for  the  defense  testified 
that  the  total  cost  of  lightering  by  this  independent  service  and 
the  use  of  the  dock  at  Harlem  Kiver  exceeds  $2.10  per  ton,  the 
amount  charged  by  the  New  Haven  Company  for  transfer  by 
car  float  and  use  of  its  delivering  terminal  at  Harlem  Station. 
On  the  other  hand,  the  complainant's  witness  testified  that  the 
complaining  company  had  a  rate  of  80  cents  per  ton  by  independ- 
ent lightering  for  the  preceding  two  years,  and  this  is  not  de- 
nied bv  anv  testimonv  for  the  defense.  It  was  further  inti- 
nuited  bv  the  same  witness  that  the  80  cents  covered  the  whole 
cost,  including  the  wharfage,  but  this  does  not  clearly  appear. 
If  the  dock  j)rivilege  at  Harlem  River  does  constitute  an  item 
<»f  expanse  in  addition  to  the  cost  of  transfer  by  independent 
liiilitcr  coinpany,  it  is  evident  that  such  expense  must  be  small 
in  coin])arison  with  the  difference  of  $1.30  per  ton  between  the 
$2.10  rcccivcMl  ])y  the  railroad  and  the  80  cents  charged  by  the 
liiilitcr. 

rnd<»ul>to(lly  tli(»  railroad  float  service  is  much  more  expedi- 
tioTis.  and  serves,  as  part  of  the  through  service,  to  relieve  the 
sliipjx'r  or  consignee  of  the  burden  of  arranging  for  lighterage 
from  the  Xcnv  JcM'sev  shore,  but  deliverv  in  the  railroad  vard  at 
llarlriii  Station  niav  not  alwavs  be  as  convenient  to  the  con- 
siiiucc  of  rooting  slag  as  a  dock  or  other  delivering  point  nearer 
the  l»Tiilding  in  whi(*h  the  slag  is  to  be  used.  It  seems  probable, 
however,  that,  with  ccjual  or  not  greatly  higher  charges  by  the 
rMJlrond  float  service,  shippers  would  prefer  this  through  service 
when  I'jracticable. 

The  railroad  com])any  is  entitled  to  exact  reasonable  compen- 
sation for  its  servic(\  and,  as  bearing  upon  the  amount  that 
wonM  ]>('  nnisonable,  the  complainant  shows  that  it  has  been  able 
to  secure  transfer  by  independent  lighter  for  a  sum  much  less 
than  the  charp*  insisted  upon  by  the  Xew  Haven  Company.  It 
claims  that  the  amcaint  so  paid  for  independent  lighterage  is 
persuasive  in  considering  what  rate  is  a  reasonable  charge  for 
the  Xew  Haven  Company  to  make.  The  counsel  for  complain- 
ant says  in  his  brief  that,  if  the  slag  can  be  carried  by  the  inde- 
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pendent  lighter  for  80  cents  per  ton,  it  should  be  transported  by 
the  railroad  float  for  at  least  one-quarter  less, — 60  oents  per  ton, 
— ^making  the  total  through  charge  from  Leesport,  Pa.,  by  rail- 
road to  Comiuunipaw,  and  thence  by  the  !New  Haven  car  float 
to  Harlem  Station,  $1.90  instead  of  $3.40  per  ton.  Such  is  the 
complainant's  contention. 

Tlie  facts  in  this  case  indicate  that  the  present  rate  of  $3.40 
•  per  ton  prohibits  the  movement  of  slag  by  the  defendant's  line 
from  Leesport,  Pa.,  to  Harlem  Station,  N.  Y. ;  that  shipments 
have  been  profitably  made  under  the  $1.30  rate  to  Jersey  City 
and  the  80-cent  independent  lighterage  charge  to  Harlem  River; 
and  that  the  compensation  exacted  by  the  New  Haven  Company 
for  its  service  in  carrying  slag  from  Jersey  City  (Communipaw) 
to  Harlem  by  its  established  floats,  amounting  to  $2.10  per  100 
pounds,  and  u])ou  the  cars  in  question  within  a  fraction  of  $42 
per  car,  is  grossly  unreasonable.  The  complainant  cannot  af- 
ford to  pay  the  present  rate,  and  the  carrier  directly  involved 
can  afford  to  perform  its  service  for  less  than  it  has  been  exact- 
ing. It  is  diflicult  to  conceive  of  a  clearer  demonstration  of  an 
extortionate  charge. 

We  refrain  from  passing  upon  the  propriety  of  applying  this 
total  rat(»  of  $»*3.40  per  ton  as  a  group  rate  to  stations  in  the  Hart- 
ford group,  incbiding  Harlem  and  Waterbury,  though  much 
might  be  said  upon  that  feature  of  the  case,  and  base  our  con- 
clusit>n  ujxm  the  facts  jxTtaining  to  the  transportation  to  Har- 
lem. 

The  (jucstion  remains.  What  was  and  what  would  be  a  proper 
rate  on  rooting  slag  in  carhmds  from  Ix?esport,  Pa.,  via  this 
route  U*  Ifarlem  IJiver  Station^  Railroad  companies  delivering 
frei^Hit  at  points  within  thr  lighterage  limits  of  New  York  Har- 
bor allow  .'J  ci^nts  per  100  i)f»unds  for  lighterage  service,  equal 
tn  ♦)()  (M'lits  per  ton,  and  this  without  regard  to  the  number  of  cars 
shipjxHl  or  tho  drstinntion  within  such  limits.  Tn  this  case  the 
floats  of  the  Xcw  Haven  r«>mpanv  ply  between  designated 
points,  and  the  conipany  can  doubtless  usually  arrange  that  the 
floats  shall  arrive  full  or  with  reasonable  loads  at  Harlem  River. 
Besides  this,  we  have  the  evidence  that  independent  lighterage 
for  th(»  slag  can  lx»  secured  at  the  rate  of  80  cents  per  ton.  Poe- 
sibly  something  should  be  allowed  for  any  necessary  switching 
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by  the  New  Haven  yard  engine  at  Harlem  Biver  from  the  float 
track  to  the  siding  for  unloading  at  that  point  AflflHTning  that 
the  two  cars  of  slag  in  this* case  had  40,000  poimdfi  to  the  oar,. 
or  80,000  pounds  in  all  (the  shipments  actually  amoonted  to 
79,800  pounds),  the  60  cents  per  ton  lighterage  charge  allowed 
generally  by  railroads  around  New  York  would  amount  ta 
$12.00  per  car,  and  the  independent  lighterage  charge  of  80 
cents  per  ton  would  result  in  an  aggregate  rate  per  car  of  $16.00. 
We  think  the  railroad  company  operating  this  estaUiahed  float 
service  for  through  shipments  coming  over  connecting  railroads 
like  the  Central  of  Kew  Jersey  would  have  received  ample  oomr 
pensation  for  its  service  in  delivering  complainant's  roofing  dag 
by  such  floats  at  Harlem  under  a  rate  of  5  cents  per  100  po9nd% 
amounting  to  $1.00  per  ton,  and  $20.00  upon  each  car,  and  that . 
$1.00  per  ton  is  now  a  reasonable  charge  for  such  service. 

This  $1.00  per  ton,  added  to  $1.80,  the  present  rate  or  share 
of  the  Central  of  New  Jersey  and  Philadelphia  &  Beading  roada^ 
indicates  $2.30  per  ton  as  the  proper  rate  to  be  hereafter  ap- 
plied on  shipments  of  roofing  slag  from  Leeaport  to  Harlem 
Kiver,  and  we  recommend  the  carriers  to  adopt  and  put  that 
rate  in  effect. 

For  the  reasons  above  stated,  we  hold  that  the  through  o 
of  $3.40  complained  of  in  this  case  was  and  is  unr  le 

unjust  and  therefore  unlawful;  that  such  ;        is  ren 
lawful  by  the  excessive  compensation  Ki 

Compan/  for  its  service  from  Communi         to  flar      l 
and  that  the  New  Haven  Company  shou  '  the  c 

as  reparation  for  the  excessive  rate  or  d         >  a      led 
cars  of  roofing  slag  involved  in  this  <  sum  d     ^ 

interest  thereon  from  the  date  wl       the  f      j 
lected,  such  amount  being  the  difierence  b  i      .10 

received  upon  such  cars  of  slag  by  the  New  Havea  U 
$1.00  per  ton,  herein  found  just  and  reasonable  : 
rendered  by  that  company. 

A  suitable  order  will  be  entered  in  conformily 
conclusions.  & 
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GEORGE  J..  KIXDEL  AM)  Dknvek  Cjiamhkk  ok  Commerce. 

v. 

ATCIIISO^^  TOPEKA  &  SANTA  EE   RAILWAY  COM- 
PANY and  Othkks. 


Decided  December  27 y  J 900. 


1.  A  railroad  i»  not  jiiHtified  in  discriminating^  ajntinrit  a  community  or 
nn  individual  by  tho  fact  that  tho  i>erHon  or  locality  ho  discriminated 
a<rainst  i»  not  directly  injureil.  The  law  declares  that  under  like  eir- 
ciniiHtances  and  conditionH  every  individual,  every  commodity  and  every 
couiiiiunity  shall  be  treatinl  alike,  and  the  fact  that  they  are  not  is  a 
violation  of  law.     The  denial  of  a  lef^al  right  is  itself  an  injury. 

2.  This  ]>nK*ce4ling  involves  the  legality  of  greater  freight  charges  to  Den* 
vcr  than  to  San  Francisi'o  from  Missouri  Hiver  and  points  east;  greater 
freight,  charges  from  Denver  than  from  Miss<mri  River  and  points 
«'ast  til  San  Francisco:  greater  freight  charg<»s  to  Denver  than  to  Mi«*- 
M»uri  River  an<l  ])oints  east  from  San  Francisco:  greater  freight 
charges  from  Denver  than  from  San  Francisco  to  Missouri  River  and 
j>ointH  east.  Pending  the  ccmtroversy,  numerous  concessions  in  rates 
in  favor  of  Denver  were  made  by  the  carriers,  among  which  are  changes 
making  wcst-lN>und  rat<'s  a]>]>areiitly  no  higher  to  or  from  Denver  than 
th()s<»  in  ctTct't  from  Missouri  Kiv«'r  or  points  east.  The  circumstances 
and  r<mditions  atrecting  the  trans|M>rtatinn,  including  the  eflfpct  of  wa- 
tcr  I'omjM'tition  in  IwMh  direct i<>n*i  iM'tween  the  Pacific  Coast  and  the 
Atlantic  Scabnard,  the  competition  of  markets,  the  ]diysieal  condition 
of  the  lines,  and  the  <'on<lition  of  the  carriers  thems4>lves.  considered, 
ami  upon  the  whole  situation. — //*■///.  That  the  rates  complained  of 
arc  in  ^io1ation  of  tlic  4th  an<l  'M\  scrtions  of  the  Act  to  Resfulate  Com- 
mcn-c.  and  that,  as  matti-r  of  general  a]>plication,  rates  at  IVnver  to 
or  from  the  i-ast.  or  to  or  from  the  Pacific  (\iast.  ought  not  to  be  higher 
than  tlioM*  lH»t\v«>en  San  Fran«isco  or  other  Pacific  Coast  terminals  and 
the  MisMiuri  IJiver  or  j»oints  ea>t.  While  there  are  perha|}s  instances 
in  Iwith  dire<'tions  where  higher  intermeiliate  rates  may  properly  be 
maintaine<l.  no  cxrrption  has  Ikm'u  claimeil  as  to  any  article  west -bound. 
In  <'ase  of  east-lsmnd  tralVK-.  defendants'  contention  that  the  rate  on 
sugar  might  l>e  higher  to  Dt*nver  than  to  Missouri  River  is  sustained. 
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it  being  found  (Imt  the  ciri'uiuBtiuices  aod  conditions  govi^rning  tho 
traffic  are  diSer^iit  wlieii  it  is  carried  to  Missouri  River  poiuts  than 
when  it  stops  at  Demer. 
3.  The  deciHioD  hert-Jn  i:  umlincil  to  the  general  situation,  but  tLe  de- 
fendants are  recom  it i ended  to  correct  the  injustice  apparently  resulting 
from  rates  on  otirtain  articles  mentioned  in  the  testimonj',  and  Uie 
Denver  Chamber  of  Commerce  or  any  person  interested  is  given  loivc 
to  bring  any  specitic  eomplaint  to  the  attention  of  tlie  Couimi8Bir)n- 

Wm.  B.  Harrison  and  G.  F.  Du7iklee,  for  complainants. 

Charles  H.  Tweed,  W.  F.  Hemn,  James  C.  Martin  and  J.  C. 
£tubbs,  for  So.  Pae.  Co. 

Brilton  &  Gray,  C.  E.  Gast,  R.  Dunlap  and  H.  A.  Dxibbs,  for 
A.  T.  &  S.  F.  Ky.  Co,  and  t-eceivera,  St.  L.  &  S.  F.  Ky.  Co.  and 
Southern  California  Ry.  Co. 

C.  F.  Manderson,  for  the)  Burlington  System. 

Brilton  &  Gray,  \V.  N.  Cromwell  and  W.  J.  Curtis,  for  Hov. 
Pac.  Ky.  Co.  and  receivers. 

Burton  Hanson,  for  C.  M.  &  St.  P.  Ry.  Co. 

T.  J.  Freeman,  for  Tex.  &  Pac.  Ry.  Co. 

W.  R.  Kelly.  J.  M.  Thurston  and  Teller  &  Orahpod.  tor  Un. 
Pae.  R.  R.  Co.  and  leceirera. 

James  Fentress,  for  III.  Cent.  R,  R,  Co. 

D.  W.  Lawler.  for  Chicago  0.  W.  Ry.  Co. 

M.  A.  Low  and  Robert  Mather,  for  0.  R.  I.  &  P.  Ry.  Co. 
Guernsey  £  Batly  for  Des  M.  &  Iv.  C.  Ry.  Co, 
R.  Harkness  and  D.  C.  Dodge,  for  R.  G.  W.  Ry.  Co. 
Wolcott  &  Vaile  and  H.  F.  May,  for  D.  &  R.  G.  R.  R.  Co. 
A.  G.  Cochran  and  J.  M.  Waldran,  for  Mo.  Pae.  Ry.  Co. 

E.  E.  Whitted  .-lud  Paltison.  Edsall  rf-  Hohaon.  for  IT.  p.  D. 
■&  G.  Ry,  Co.  and  reeeivers,  and  F.  W.  &  D.  C.  Ry.  Co. 

Wm.  Brown,  iar  Chicago  &  Alton  R.  R.  Co. 
L.  IP.  Bowers,  for  V.  &  N.  W.  Ry.  Co. 
ir.  H.  Blodgett.  for  Wabash  R,  R.  Co, 

Report  and  Otision  of  tiik  Commission, 

Prodty,  Commissioner: 

The  original  petition  in  this  matter  wan  filed  Manrh  10,  lfl95. 
The  complainant  was  George  J.  Kindel.  a  manufacturer  of  mat- 
a  IsTERs.  Com.  ;!it 
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tresses  and  spring  beds  at  Denver,  Colorado,  and  his  complaint 
was  that  rates,  both  upon  the  raw  material  to  Denver  and  iii>on 
the  manufactured  article  from  Denver,  were  too  high  in  them- 
selves and  discriminated  against  him  as  a  manufacturer  and 
against  Denver  as  a  manufacturing  locality. 

]n  addition  the  complaint  charged: 

First.  That  rates  from  the  Missouri  River  to  Denver  were 
higher  than  from  the  Missouri  River  and  points  east  to  San 
Francisco. 

Second.  That  rates  from  Denver  to  San  Francisco  were  high- 
er than  from  the  ^Missouri  River  and  points  east  to  San  Fran- 
cisco. 

Third.  That  rates  from  San  Francisco  to  Denver  were  higher 
than  from  San  Francisco  to  the  ^fissouri  River  and  points  east. 

Fourth.  That  rates  from  Denver  to  the  INfissouri  River  and 
])<>ints  east  were  higher  than  from  San  Francisco. 

Inasmuch  as  Denver  is  an  intermediate  point  l)etween  San 
Francis(M»  and  the  Missouri  River,  and  inasmuch  as  the  dis- 
tances to  and  from  Denver  are,  in  all  cases,  less  than  those  Ik*- 
twcen  th<'  oilier  ])oint3  named,  it  was  charged  that  these*  rates 
violated  the  od  and  4th  sections,  and,  further,  that  they  were  in 
an<l  of  thems(»lves  unreasonable. 

The  <lefen<lants  answenMl  generally  that  the  rates  to  and  from 
Denver  were  reasonable  in  thems(»lves ;  and  that  the  circumstan- 
ces and  conditions  inider  which  traffic  moved  In^tween  San  Fran- 
cisco and  the  Alissouri  River  w<'re  different  from  those  obtain- 
ing in  case  of  traflic*  tn  and  from  Denver,  th(»  main  factor  relied 
upon  jis  cM'cating  such  dissimilarity  of  cinMimstances  and  con- 
ditions being  water  cuiupetit ion  around  South  America  or  arrow 
ihe  Isthnuis  nf  Panama.  A  large  amount  of  testimony  was 
taken  at  Denver  in  .\])ril,  IslK"),  and  the  case  was  submitted  upon 
i»riefs  during  ilie  following  suninur. 

Fnr  various  reason^  it  wa-^  not  disposed  of,  and  on  January 
17.  ll'^H).  "Mr.  Harrison,  who  had  acted  as  attornev  for  the  com- 
piainant  in  ilir  original  ])roeeeding.  and  who  now  also  ap|)eared 
in  Iwhalf  of  the  Denver  Chamber  of  Commerce  and  Board  of 
Trade,  tiled  a  motion  with  the  C<inuni"^sion  askinir  that  it  make 
an  onlrr  in  <aid  case  directing  the  defendants  to  cease  from 
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violations  of  the  4th  section.     Notice  of  this  motion  was  served  j 
upon  the  various  defendants,  and  a  hearing  was  had. 

Upon  consideration  the  Commission  was  of  the  opiniwii  tliat, 
before  making  such  an  order,  opportunity  ehoulJ  be  given  all 
parties  for  the  introduction  of  further  testimony.  At  the  t" 
of  the  original  hearing  and  submission  of  the  case,  under  the 
construction  then  given  to  the  4th  section  by  the  Commission, 
only  controlling  competition  with  carriers  not  subject  to  the 
-Vet  to  Uegulatc  Commerce  could  be  shown  in  justification  of 
(he  greater  charge  for  the  shorter  haul,  but,  between  the  date  of 
ihe  submission  of  that  case  and  the  making  of  the  above  motion, 
the  Supreme  Court  of  the  United  States  had  decided  that  thia 
construction  of  the  Commission  was  wrong,  and  that  all  sorts 
of  competition,  that  between  carriers  subject  to  the  Act  as  well 
iis  the  competition  of  markets,  should  be  taken  into  account  in 
iletennining  whether  the  circumstances  and  conditions  under 
which  the  transportation  was  conduot«d  were  similar.  This 
more  extended  meaning  of  the  words  "similar  circumstaiiecB 
!ind  conditions"  might  entirely  change  the  issues  of  fact  in- 
^■olved,  and  for  this  reason  it  seemed  proper  that  the  parties 
should  be  allowed  to  meet  these  changed  issues  by  further  tes- 
timony, if  they  desired.  The  case  was  accordingly  reopened 
on  March  10,  1900,  and  further  testimony  was  taken  at  San 
Francisco  and  Denver,  and  the  case  again  argued  and  subniit- 
ted. 

At  the  last  heariug  for  the  taking  of  testimony  in  Denver,  on 
April  19,  1900,  conn'-^l  for  the  complainants  stated  that  the 
points  upon  which  the  opinion  of  the  Commission  was  ddsired 
were  the  following : 

First.  As  to  violations  of  the  4th  section  upon  both  west- 
bound and  east-bound  traffic. 

Second.  As  t-^  violations  of  the  3d  section  in  charging  from 
the  Missouri  Kiver  and  points  east  to  Denver  aa  mucli  as  or  more 
than  to  San  Francesco,  and  in  charging  from  Denver  t-o  San 
Francisco  as  much  as  or  more  than  from  Missouri  River  jKiintu 
and  j)oints  east. 

Third.  As  to  violations  of  the  same  section  in  charging  from 
San  Francisco  to  Denver  aa  much  ae  or  more  than  from  Ran 
Francisco  to  the  Missouri  Hiver  and  points  further  east,  and  in 
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charging  from  Ueiiver  to  the  Missouri  River  and  points  east  as 
much  as  or  more  than  charged  from  San  Francisco. 

t'oiinsel  also  stated  that  the  reasonableness  of  the  rates  in  and 
of  themselves  between  the  Missouri  River  and  Denver  and  Den- 
ver and  San  Francisco  waa  challenged,  but  no  testimony  waa 
introduced  upon  this  point  The  main  questions  presented  for 
consideration  are,  therefore, 

First.  la  the  4th  section  violated? 

Second.  Ought  rates  east  and  weat  to  and  from  Denver,  in 
consideration  of  the  fact  that  the  distance  is  shorter,  to  be  lesa 
than  rates  between  San  Francisco  and  the  Missouri  River  and 
points  further  east  ? 

TranBcontinental  tariffs  are  somewhat  confused  and  couipli- 
cat«d.  In  making  them,  certain  points  are  known  as  "Pacific 
Coast  terminals,"  of  which  San  Francisco  may  be  taken  as  a 
type.  Certain  other  points  are  known  as  "intermediate  points," 
and  these  appear  to  be  points  upon  the  direct  line  from  a  "ter- 
minal" east.  Any  station  upon  the  Central  Pacific  betweei. 
San  Francisco  and  Ogden  would  be  an  "intermediate  point." 
The  Western  Classification  governs. 

Considering  now  west-bound  business,  we  have,  first,  cla-su 
rates  to  "Pacific  Coast  terminals."  These  rates,  as  a  rule,  are 
the  same  from  the  Missouri  River  and  all  common  points  east 
of  that  River ;  thus,  the  first-class  rate  to  San  Francisco  ia  tlie 
same  from  New  Tork  and  common  points,  Pittaburg  and  com- 
mon points,  Cincinnati  and  common  points,  Chicago  and  com- 
mon points,  Mississippi  River  points,  and  Missouri  River 
points,  being  $3.00  per  100  pounds.  The  same  is  true  of  all 
classes  except  D  and  E ;  class  D  taking  a  rate  of  95  cents  from 
the  Missouri  River  and  $1.00  from  all  other  points,  while  class 
E  is  85  cents  from  the  Missouri  River,  00  from  the  Mississippi 
River  and  95  from  all  other  points. 

"Intermediate"  class  rates  are  thost-  from  eastern  territory 
to  "intermediate  points"  as  above  defined.  These  ratea  arc 
higher  in  all  cases  than  corresponding  "terminal"  class  rates, 
and  appear  in  be  in  all  cases  graded;  that  is,  the  rate  increases 
as  we  pass  from  the  Missouri  River  towards  the  East,  l>eing, 
first-class,  to  San  Francisco  $3.50  from  Missouri  River  common 
poi»'P     $3.70    from    Mississippi  River  common  points,  $3.00 
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from  Chicago  coiuuion  points,  $4.00  from  Pittsburg  common 
points,  and  $4.20  from  New  York  common  points,  Denver  is 
never  a  "terminal"  point.  It  appears  to  be,  in  some  instances 
but  not  all,  an  "intermediate"  point. 

In  addition  to  these  class  rates  we  have  "'terminal"  and  "in- 
termediate" commodity  rates.  "Intermediate"  commodity 
rates  are  those  from  the  east  to  "intermediate"  points.  These 
rates  are  generallj',  although  by  no  means  invariably,  the  same 
from  all  common  points  east  of  the  Missouri  River.  When  the 
rate  is  graded  it  grows  less  as  the  distance  from  the  Atlantic  sea- 
board increases,  being  lowest  at  the  Missouri  River  and  highest 
from  New  York.  "Terminal"  commodity  rates  are  those  to 
"Pacific  Coast  terminals,"  and  are  usually  the  same  from  all 
common  point  territory  east  of  the  Missouri  River.  They  are 
uniformly  lower  than  "intermediate"  commodity  rates  and  than 
either  "terminal"  or  "intermediate"  class  rates.  When  these 
rates  are  graded  they  always  increase  as  we  proceed  east  from 
the  Missouri  River, 

Rates  on  east-bound  business  are  made  in  substantially  the 
same  manner  as  those  upon  west-bound.  There  are  "terminal" 
class  rates,  "intermediate"  class  rates,  "terminal"  commodity 
rates,  and  "intermediate"  commodity  rates.  In  the  making  of 
these  rates  the  same  peculiarities  are  observable  as  witli  refer- 
ence to  west-hound  tariffs,  except  that  "terminal"  class  rates  ap- 
pear to  be  uniformly  graded,  being  lowest  at  the  Missouri 
River  and  gradually  increasing  at  Mississippi  and  Chicago  com- 
mon points. 

"Intermediate"  class  rates  are  uniformly  higher  than  '"'ter^ 
ininal"  class  rates,  and  "intermediate"  commodity  rates  than 
"terminal"  commodity  rates. 

There  are  in  effect  a  very  large  number  of  "terminal"  com- 
modity rates,  and  it  fairly  appears  that  the  great  hulk  of  traffic 
between  "terminal"  points  and  the  Missouri  River  and  points 
east  moves  upon  such  rates.  It  often  happens  that  there  is  no  cor- 
responding commodity  tariff  to  or  from  intermediate  points,  or 
between  points  west  of  the  Missouri  River  and  "Pacific  Coast 
terminals,"  In  this  case  merchandise  moving,  for  example, 
from  San  Francisco  to  Denver,  would  take  the  class  rate,  while 
the  same  merchandise  moving  from  San  Francisco  through  Den- 
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ver  to  the  Missouri  River  would  move  upon  a  commodity  rate. 
The  effect  is  that  while  the  class  rate  from  San  Francisco  to  the 
Missouri  River  may  be  higher  than  to  Denver,  the  actual  charge 
for  the  transportation  of  this  merchandise  is  more  to  Denver 
than  to  the  Missouri  River.  There  are  also  in  effect  upon  hoth 
east-bound  and  west-bound  business  a  considerable  number  of 
"special"  rates,  being  rates  upon  a  particular  article  from  a 
particular  point  to  a  particular  point,  or  group  of  points,  and 
these  rates  are  usually  lower  than  either  class  or  commodity 
rates. 

The  last  transcontinental  tariff  on  both  east-bound  and  west- 
bound business  became  effective  January  18,  1900.  Without 
undertaking  to  state  particular  rates  from  that  tariff,  it  may  be 
said  in  general  of  the  rates  under  which  merchandise  actually 
nK^vos^: 

Flr^it,  that  the  rate  between  "Pacific  Coast  terminals"  and 
the  [Missouri  River  and  points  east  is  usually  the  same,  and  that 
when  graded  it  grades  from  the  [Missouri  River  up  towards  the 
east.  Second,  that  rates  by  that  tariff  are  in  some  instances 
higher  from  points  east  of  the  Missouri  River  to  Denver  than  to 
San  Francisco,  and,  in  many  instances,  higher  from  Denver 
to  San  Francis(»o  than  from  the  [Missouri  River  and  points  east 
to  San  Francisco. 

Tliinl.  That  rates  from  San  Francisco  to  Denver  are,  in  many 
instances,  higher  than  from  San  Francisco  to  the  Missouri 
Rivei-  an<l  points  east,  and,  possibly,  in  some  instances,  higher 
from  Denver  to  ea-^tern  points  than  from  San  Francisco  to  cor- 
responding points. 

All  lines  connecting  ''Pacific  Coast  terminals"  with  Missouri 
liiver  |>oiiits  <ln  nut  pass  through  Denver,  but  some  actually  do, 
an<l.  >ince  the  mte  by  all  these  transcontinental  routes  must  ap- 
parently l)e  the  same  l)etwe<*n  San  Francisco  and  the  Missouri 
River,  Denver  may  1m»  treated  as  an  intermediate  point  within 
the  Jth  section. 

After  the  makinir  of  the  motion  on  Januarv  I7th  bv  Mr.  Har- 
ri>on,  that  the  Commission  order  the  defendants  to  desist  from 
violations  of  the  Ith  section,  and  in  the  discussions  touching  said 
motion,  the  defendants,  or  rather  the  Southern  Pacific  Company 
by  it-^  attorney,  said  that  Denver  shonld  be  accorded  Missouri 
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Eiver  rules  if  the  caeo  could  be  tliereby  ended  and  the  aimptaiiit 
satisfied.  It  was  understood  by  Mr.  Harrison  tliat  this  propoai- 
tion  referred  to  both  west-bound  and  east-bound  business,  and 
under  tbat  impression  the  proposition  was  accepted.  Further 
inquiry  disclosed  that  it  referred  only  to  westbound  business, 
and  thereupon  Mr.  Harrison  declined.  Nevertheless,  the  de- 
fendants did  by  amendment  to  the  tariff  of  January  18,  tak- 
ing effect  February  12,  l&OO,  apply  Kiasouri  Kiver  rates  as 
maxima  on  west-bound  business  at  Colorado  common  points,  in- 
cluding Denver,  It  was  stated  by  the  defendants  upon  the 
hearing  that  the  effect  of  this  amendment  was  to  give  Denver 
in  all  eases  upon  west-bound  business  as  low  a  rate  as  was  ac- 
corded the  Missouri  River  or  points  east,  and  if  this  be  true  the 
4th  section  is  in  no  case  violated  upon  traffic  in  tbat  direction. 
In  view,  however,  of  the  very  confused  and  complicated  state  of 
these  tariffs,  this  cannot  be  affirmed  with  certainty. 

The  defendants  then  declined  and  still  decline  to  modify  to 
the  same  extent  their  eaat-bound  tariffs,  but  by  amendment  ef- 
fective August  5,  1900,  they  did  apply  "intermediate"  cast- 
bound  rates  to  the  ilissouri  River  as  majcima  to  Colorado  com- 
mon points,  including  Denver.  Tins  gives  Denver  as  low  a.  rate 
from  every  '"intermediate"  point  as  is  enjoyed  by  the  Missouri 
River  or  points  east,  hut  since  "terminal"  commodity  rates  and 
"special"  commodity  rates  from  terminal  points  to  the  Missouri 
River  are  still  in  effect,  and  since  these  rates  apply  to  many  com- 
modities which  must  move  to  Denver  upon  the  class  rate,  it  fol- 
lows that  in  case  of  east-bound  business  the  rate  is,  in  many  in- 
stances, still  higher  to  Denver  than  to  the  Missouri  River  and 
points  east. 

The  distance  from  New  York  to  the  Missouri  River  at  Kan- 
sas City  by  the  short  line  is  1,342  miles,  from  Kansas  Citj-  lo 
Denver,  039  miles,  and  from  Denver  to  San  Francisco,  1,454 
miles. 

The  defendants  justify  the  higher  rates  at  Denver  by  water 
competition,  the  claim  being  that  this  competition  compels  a 
low  rate  between  Mis.wuri  River  and  eastern  territory  and  Pa- 
cific Coast  points,  and  tliat  the  rntti  to  arid  from  Denver  is  rea- 
sonable in  itself  and  not  affected  by  such  competition. 

It  is  well  known,  and  abundantly  appears  from  the  testimony 
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in  this  case  as  well  as  many  other  cases,  that  large  quantities  of 
merchandise  are  transported  by  water  between  the  Atlantic  sea- 
board and  the  Pacific  Coast,  passing  either  around  the  southern 
extremity  of  South  America  or  by  ocean  to  the  Isthmus  of 
Panama,  by  rail  across  that  Isthmus,  and  again  by  ocean  to  the 
western  destination.  This  transportation  is  extensive  iu  quan- 
tity and  embraces  almost  every  variety  of  merchandise,  although 
its  great  bulk  consists  of  the  heavier  and  coarser  commodities. 
While  manv  articles,  under  manv  conditions  lx)th  of  time  and 
otherwise,  do  now  and  always  must  require  transportation  by 
rail  between  these  points,  it  is  undoubtedly  true  that  water  com- 
petition with  reten»nce  to  all  classes  of  fr(»ight  determines  large- 
ly the  rate  which  can  prevail  between  the  eastern  seaboard  and 
the  Pacific  coast. 

The  legitimate  effect  of  this  competition,  considered  simply 
as  competiticai  in  the  rate  between  carriers,  would  not  stop  with 
the  Coast.  Alerchandise  could  Ik*  brought,  and  is  brought,  from 
interior  points  to  the  seaboard  and  thence  transported  by  water. 
It  (lo(»s  not  very  detinitely  appear  how  far  inland  the  effect  of 
this  coiiipetiti<ni  extends.  Shij)meiits  have  l>een  made  from 
Pittsburg  and  from  liuffalo  to  New  York,  and  thence  by  water- 
In  isolated  cases  thev  mav  have  irone  from  I)(»troit,  or  (»ven  from 
diicago,  by  that  mute,  but  practically  there  is  no  carriage  of 
merchandise*  by  ocean  from  points  wrst  of  Buffalo  and  Pitts- 
burg, and  comparatively  little  froin  these  points.  Commodities 
from  Chicago,  the  AIississi])pi  and  the  Missouri  Rivers  almost 
invariablv  reach  the  Pacitie  Coast  bv  the  all-rail  route.  While, 
th(M'(»fore,  water  competition  fixes  the  rate  upon  the  Atlantic 
s(»aboard,  and  for  a  eertaiti  <lisian<'e  inland  from  the  Atlantic 
seaboard,  the  direct  effect  of  that  conipetition  d<>es  not  extend 
either  to  the  Mississippi  or  the  Missouri  Kivers.  By  direet 
effect  we  mean  tluit  at  ('hica:r<»  a!id  territorv  west  the  ix*ean  car- 
rier  doe<  not  bid  airainst  the  all-rail  transc(»ntin(*ntal  carrier  for 
tlu'  carriaiie  of  nH'relian<Ii>e.  Such  comp<'titio»,  of  course, 
mitrht  exist,  and  there  may  be  peculiar  instances  where  a  com- 
modity oriuinate<  in  this  interior  territory  in  whi(»h  the  rate  19 
actuallv  deterniine«l  bv  it. 

Tf  this  water  eo!npetitit»n  a<-tua11y  fixed  the  rate  fii»m  the 
^Missouri  River  and  enrn'sponding  points  U\  San  Francisco,  that 
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rate  would  be  liigher  than  the  rate  from  Xew  York,  for  to  the 
ocean  rate  betwoci.  \ew  York  and  San  Francisco  must  be  added 
the  rail  rate  fn.mi  the  point  of  origin  to  New  York,  imleBS  this 
were  absorbed  hj  the  ocean  carrier,  and  such  is  not  claimed  to 
be  the  fact  to  any  considerable  extent.  Yet,  in  reality,  in  no 
case  does  the  rate  become  higher  as  we  recede  from  the  seaboard, 
but,  upon  the  contrary,  in  all  eases  where  it  grades  at  all  the 
amount  decreaacs  as  we  proceed  to  the  Missouri  River,  being 
lower  from  that  point  than  from  any  point  east.  But  while 
water  competition  does  not  directly  fix  the  rate  from  ilisaouri 
Kiver  and  similar  territory,  it  doea  indirectly,  in  connection 
with  other  forms  of  competition,  establish  that  rate.  We  may 
treat  New  Yorlt,  t'liicago,  and  San  Trancisco  as  standing  for  the 
Atlantic  seaboard,  the  Middle  West,  and  the  Pacitlc  Coast. 
Now,  both  New  York  and  Chicago  have  the  same  commodities 
for  sale  which  San  Francisco  desires  to  purchase.  If  these 
commodities  are  liought  in  New  York  they  probably  go,  or  may 
fjo,  by  the  water  route.  If  they  are  bought  in  Chicago  they  go 
by  the  rail  rout*.'.  We  have,  therefore,  upon  the  one  hand  the 
desire  of  the  water  carrier  to  transport  and  the  New  York  mer- 
chant to  sell,  and,  upon  the  other  hand,  the  desire  of  the  trans-.  . 
continental  rail  carrier  to  transport  and  the  Chicago  merchant 
to  sell.  It  is  this  conflict  of  interest,  this  combined  ef>mpeti- 
tion  of  markets  and  carriers,  which  has  carried  the  low  water 
rate  of  the  Atlantic  seaboard  to  the  Missouri  Kiver.  In  some 
instances  the  desire  of  the  Middle  West  to  do  business  upon  the 
Pacific  Coast  has  been  able  to  more  than  overcome  the  water 
competition  in  the  east,  and  has  forced  a  lower  rate  in  recogni- 
tion of  the  decreased  distance. 

Denver  is  a  city  of  about  135,000  people.  It  has  many  dif- 
ferent kinds  of  manufactures;  the  case  does  not  show  how 
many,  nor  is  any  means  at  hand  from  which  exact  infonnntion 
can  be  obtained  upon  this  point,  A  reference  to  the  Census  of 
1S0O  shows  that  millions  of  dollars  and  thousands  of  people  are 
so  employed.  In  some  instances  the  raw  material  is,  in  whole 
or  in  part,  produced  in  the  vicinity  of  Denver;  in  others  it  is 
brought  from  a  distance  either  from  the  east  or  the  west,  ordi- 
narily from  the  cast.  Denver  desires  to  sell  its  manufactnred 
product  in  surrounding  territory  and  upon  the  Pacific  Coant, 
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and  usually  comes  into  competition  with  the  Missouri  River 
xmd  territory  to  the  east.  It  iinds  itself  handicapped  by  llie 
freight  rate  both  upon  its  raw  material  and  its  manufactured 
])r()duct.  It  was  said  in  testimony  that  many  enterprises  had 
boon  forced  out  of  business  at  Denver  by  unfavorable  freight 
rates,  and  that  others  had  declined  to  locate  at  that  point  for  the 
same  general  reason. 

With  respect  to  west-bound  business  no  single  commodity  was 
called  to  our  attention  by  either  party  as  moving  under  such 
conditions  as  would  except  it  from  any  general  rule  which  might 
be  adopted,  and  only  one  in  respect  to  cast-bound  traffic.  Thie 
was  sugar,  of  whicli  large  quantities  are  transported  from  San 
Fnineisco  to  the  ^Missouri  River  and  territorv  west  of  that 
River.  Considerable  testimony  was  given  in  reference  to  the 
conditions  under  which  this  commodity  moves  to  these  points. 

The*  sugar  rat(»  from  San  Francisco  to  Denver  is  GO  cents  per 
100  pounds,  and  to  the  ilissouri  Kiver  50  cents.  For  a  long 
time  a  rate  of  75  cents  was  maintained  to  Denver,  but  the  pres- 
ent rate  hecaine  effect iv(»  DeeomlH^'  24,  11)00,  and  is  the  rate 
considcM'od  in  (lisp<King  of  this  ease.  This  sugar  is  grown  in 
the  Hawaiian  Islands;  and  from  there  it  is  brought  to  San 
Fninriseo  and  retinod.  The  refined  product  is  distributed  up 
and  down  the  PaeiHe  Coast  and  as  far  east  as  the  Missouri 
Kiver  valley.  Of  the  entire  <puintity  refined  at  San  Francisco 
alMMit  oO  per  eent  is  consumed  upon  the  Pacific  Coast.  A  con- 
sidiTiihle  pnrt  of  the  remainder  is  taken  to  the  Missouri  Kiver. 
It  was  said  in  testinionv  that  a^  much  as  70,000  tons  were  dis- 
irihnird  in  this  latter  region.  It  did  not  appear  how  much  was 
di-trihuted  in  territory  lying  west  of  the  ^lissouri  River  and 
<*ast  of  the  raeitic  Slope,  but  it  was  said  that  this  quantity  was 
sniJiUer  than  the  nniount  sent  to  the  Missouri  River. 

The  exj)ense  of  transporting  raw  sugar  from  Hawaii  to  San 
Fnincisro  is  aluMit  $o.00  per  ton,  and  it  can  Ixj  taken  to  New 
York  all  water  for  $,">.. "iO  per  tcm.  Adding  the  cost  of  insnr- 
anre  there  sfouis  to  1k'  a  difference*  of  from  20  to  25  cents  per 
hundroil  in  fjivi»r  of  San  Francisco  as  again.sr  New  York  in  tlic 
cost  of  transporting  the  raw  sugar.  The  expense  of  refining  is 
loss  in  the  Kast  than  in  San  Francisco.  Refiners  in  the  latter 
locality  pay  one  third  more  for  labor,  100  per  cent  more  for  fnol 
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and  70  per  cent  jiimt=  for  cooijerage.  It  was  estimated  that  Ac  \ 
total  cost  of  refilling  in  the  east  was  from  15  to  20  eents  per  lOO'  | 
pounds  less  th&ii  in  San  Francisco.  The  cost  of  the  refined 
product  would,  rbereforp,  be  approximately  the  same  at  San 
Francisco  and  Xew  York.  Tlie  rate  from  Kew  York  to  the 
Missouri  Kiver  varies  somewhat  at  different  times  and  by  differ- 
ent routes.     A  fair  average  is,  perhaps,  45  cents  per  100  pounds. 

It  was  the  testimony  of  both  railroad  men  and  sugar  refiners 
in  San  Francisco  that  a  higher  rat«  than  50  cents  to  the  Mis- 
souri Eiver  from  San  Francisco  would  divert  tlie  raw  sugar  from 
San  Francisco  to  Xew  York,  and  that  previously,  when  an  at- 
tempt was  made  to  maintain  a  rate  of  65  cents,  the  carriere  be- 
came satisfied  that  this  could  not  be  done.  At  the  present  time 
and  under  the  present  rate,  a  very  conaiderable  amount  of 
Hawaiian  sugar  seeks  the  Atlantic  seaboard.  Goveniment  sta- 
tistics show  that  in  the  year  ending  June  30.  1900,  there  were 
imported  into  the  United  States  from  Hawaii  a  total  of  50i,- 
713,105  pounds  of  raw  sugar,  and  that  of  this  305,656,989 
pounds  was  entered  at  New  York,  and  36,818,801  pounds  at 
Philadelphia. 

On  the  whole,  while  we  do  not  think  that  refined  sugar  can  be 
transported  by  ocean-and-rail  from  San  Francisco  to  the  Mis- 
souri Kiver  for  50  cents,  nor  that  an  all-rail  rate  of  50  cents  can 
be  fairly  said  to  be  forced  by  such  competition,  we  are  inclined 
to  think  that  the  pennauent  maintenance  of  a  higher  rate  than 
the  present  would  Ik*  likely  to  divert  the  raw  sugar  from  San 
Francisco  to  eastern  reflneriee.  The  distance  from  San  Fran- 
cisco to  Denver  by  the  Central  Pacific  and  Union  Pacific  Rail- 
roads is  1,454  miles,  and  the  rate  on  sugar  60  cents  per  100 
pounds.  The  distance  from  New  Orleans  to  Denver  via  Texas 
k  Pacific,  Fort  Worth  &  Denver  City,  and  Colorado  aoutheni 
roads  is  1,350  miles  and  the  rate  77  oentii. 

Several  factories  for  the  manufacture  of  beef  sugar  arp  lo- 
cated at  points  west  of  the  Missouri  River,  some  of  tlieae  being 
in  Colorado  and  others  in  Utah  and  Nebraska,  These  factories 
were  not  directly  heard,  but  one  of  the  railroad  witnesses  testi- 
fied that  they  were  complaining  that  the  rate  to  Denver  and  sim- 
ilar points  was  alreiidy  too  low.     It  did  not  appear  to  what  ex- 
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tent  their  product  was  sold  in  Denver  and  corresponding  terri- 
tory. 

While  the  attorney  for  the  complainant  stated  as  above  that 
only  questions  as  to  the  general  relation  of  rates  would  be  con- 
sidered, several  witnesses  were  in  point  of  fact  examined  who 
made  specific  complaint  as  to  particular  rates.  Of  these  the 
following  may  bt^  referred  to  as  illustrative : 

(a)  Alfred  S.  Procter,  President  of  the  Denver  Tent  &  Awn- 
ing Company,  said  that  the  carload  rate  on  ore  bags  from  St. 
Louis  to  Denver  was  58  cents,  and  on  the  raw  material  out  of 
which  those  bags  were  manufactured,  $1.02;  that  the  manufac- 
tured bags  were  mon*  valuable  than  the  raw  material,  and  that 
as  hirge  a  (luantity  could  be  transported  in  a  carload.  He  fur- 
ther said  that  he  had  applied  to  the  railroads  for  relief,  but  that 
they  had  declined  to  grant  it. 

(b)  .Fose[)h  Zigmond,  a  manufacturer  of  picture  frames, 
complained  that  th(»«  rate  on  picture  molding  and  the  tinished 
fram(»s  was  tin*  same.  Both  connnodities  are  sliipiH*d  in  crates, 
but  till*  manufactured  franu^  occui)y  al)out  three  times  as  much 
s[)ace  for  a  given  weight  as  does  the  molding,  and  are  of  con- 
siderably greater  value. 

(c)  A.  (\  Carter,  proprietor  of  Novelty  Works,  thought  that 
the  rate  on  untiuishod  seal  presses  was  too  high.  He  said  that 
one  hundred  <»f  tlu'sc  would  cost  $4^,  and  that  the  expense  of 
transporting  this  $4s  worth  of  presses  from  the  Missouri  River 
would  hr  as  much  as  the  (»xiH»nse  of  transporting  $5,000  wortli 
of  cutlery.  Tlusi*  presses  are  now  first -<*lass,  and  he  contended 
that  thev  sliouhl  be  classed  as  hanlwan'. 

« 

(d)  L.  X.  HoiTue,  a  manufacturer  of  solder,  babbitt,  and 
other  lead  articles,  testified  that  he  did  not  manufacture  at  Den- 
ver anil  distribute  from  there  lead  pipe  for  the  reason  that  the 
rixio  upon  the  ]uix  tin  <*ntering  into  the  (composition  of  that  ar- 
ticle was  J>I  eeiits  as  airaiust  a  rat<»  of  Oii  cents  upon  the  manu- 
factured pipe,  althouirh  the  ])ipe  occupied  al)out  five  times  a« 
much  spacf-  as  the  tin.  He  also  said  that  the  rate  upon  most  of 
the  raw  materials  <»ntering  into  babbitt  metal  was  higher  than 
upou  the  babbitt  metal  itself. 

When  !^^r.  Harrison  uuide  his  motion  on  Januarv  17,  he 
stated  that  he  was  acting  in  Iwhalf  of  the  Denver  Chamber  of 
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Commerce  and  Board  of  Trade,  but  do  formal  application  was 
made  by  that  organization  to  become  a  party.  At  Denver  on 
April  19  a  formal  motion  was  made  to  allow  this  body  to  in- 
tervene. Since  but  two  members  of  the  Commission  were  pres- 
ent at  the  time,  no  order  could  be  made,  but  the  motion  was  re- 
served for  consideration.  We  are  of  the  opinion  that  the  mo- 
tion should  be  granted,  and  that  the  Denver  Chamber  of  Com- 
merce and  Board  of  Trade  may  become  a  party  of  record. 

Conclusions. 

The  first  question  for  consideration  is,  May  Denver,  an  inter- 
mediate point,  be  charged  a  higher  rate  than  obtains  between 
Pacific  Coast  terminals  and  Missouri  River  common  points,  or 
do  the  carriers  by  maintaining  these  higher  rates  at  Denver  vio- 
late the  4tb  and  3rd  sections,  or  either  of  them  ? 

It  is  well  settled  that  in  cases  like  this  the  burden  of  making 
out  the  dissimilarity  of  circumstances  and  conditions  rests  upon 
the  carriers.  In  the  present  instance,  water  oompetition  is  re- 
lied upon  for  that  purpose. 

Treating  New  York  as  representing  the  eastern  seaboard  and 
San  Francisco  as  a  type  of  Pacific  Coast  terminals,  there  can  be- 
no  question  that  water  competition  does  tix  the  rate  between 
these  points.  Neither  can  it  be  questioned  that  the  effect  of 
this  competition  would  extend  for  a  certain  distance  from  the 
seaboard  into  the  interior  on  both  coasts.  But  it  cannot  for  a 
moment  be  conceded  that  this  competition  fixes  the  Missouri 
Eiver  rate  generally.  Two  facts  clearly  show  this.  First,  the 
water  rat«  must  increase  as  we  recede  from  the  seaboard.  If 
the  Missouri  River  rate  were  fixed  by  that  competition,  it  would 
be  higher  than  New  York,  whereas  in  fact  we  find  at  the  Mis- 
souri Kiver,  1,400  miles  inland,  a  rate  in  no  case  higher  and  in 
many  cases  lower  than  obtains  at  New  York.  Second,  competi- 
tion to  be  controlling  should  carry  some  portion  of  the  tratBc, 
but  no  traffic  moves  from  the  Missouri  River  to  Pacific  Coast 
terminals,  or  vice  rersa  by  sea. 

While,  however,  it  cannot  be  said  that  water  competition  alone 
or  in  connection  with  rail  carriers  fixes  the  Missouri  River  rate 
to  the  Pacific  Coast,  it  can  be  said  very  likely  that  sueh  compe- 
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tition  is  the  occasion  for  that  rate.  Water  competition  fixes  the 
rate  from  Xew  York.  The  desire  of  Chicago,  taking  that  as 
representative  of  the  middle  west,  to  do  business  in  competition 
with  New  York,  combined  with  the  desire  of  the  rail  carrier  to 
transport  the  commodity  to  the  Pacific  Coast,  operate  together 
to  give  Chicago  the  same  rate  as  !Xew  York,  and  it  is  this  com- 
bined competition  between  markets  and  between  carriers  which 
lias  given  to  most  territory  east  of  the  Missouri  River  a  rate  as 
good  or  better  than  the  water  rate  from  the  Atlantic  seaboard. 

Wo  express  no  opinion  as  to  what  might  be  proper  if  trans- 
contin(»ntal  rail  lines  simply  met  the  water  rate  between  Xew 
York  and  San  Francisco.     In  meeting  that  rate  such  carriers 
might  with  great  propriety  urge  that  they  were  not  voluntary 
ag(»nts,  that  they  simply  met  a  rate  made  by  carriers  not  subject 
to  the  Act  to  l{(»gulate  (.\>mmeree,  that  the  city  of  Xew  York 
was  merely  obtaining  the  rate  which  its  location  upon  the  sea- 
board gave  it.     Such    is   not   the  quc^stion  here.     The  carriers 
have,  in  pui'suance  of  their  own  interests,  of  course,  recognized 
the  desire  of  Chicago  to  transact  business  on  the  Pacific  Coast. 
For  tliat  reason  they  have  given  to  Chicago  the  same  rate,  or  a 
better  rate,  than   obtains    at    Xew  York.     Xow,  having  recog- 
nized tlu^  desin*  of  Chicago,  can  they  refus<»  to  recognize  that  of 
Denver?     Having  moved  this  line  1,400  miles  west  to  the  Mis- 
j^ouri  lliver,  can  they  stop  there  and  refuse  to  move  it  farther? 
W(»  think  not.      Denver  is  a  city  of  nearly  ir>0,000  people. 
Tt  supports  iiijuiufacturing  industries  of  nuuiy  kinds.     It  is  the 
center  of  a  region  of  the  most  variecl  production.     It  manifests 
great  mercantih*  activity.      It  asks  tlie  right  to  do  business  with 
the  rest  <»f  tlie  world  upon  the  same  terms  as  are  accorded  Chi- 
cago, St.  Louis  ami  Kansas  City,  and  we  tliink  its  request  must 
1h*  reirard<*d. 

The  carriers  insist  that  Denver  is  n(»t  injured  by  giving  Chi- 
cago the  \e\v  '^'ork  rate  and  refusing  that  rate  to  Denver,  for 
the  n*ason  that  San  Francisco  will  buy  in  Xew  York  if  it  does 
not  buy  in  ('hicag<»,  and  that  it  is  immaterial  to  the  people  of 
Denver  whether  they  me<'t  their  competition  from  the  Atlantic 
sealwiaril  or  from  the  middle  west. 

This  cannot  be  atlirmed  to  the  fullest  extent.  Competition 
I)etween  C'hicago  and  Xew  York  in  the  markets  of  San  Fran- 
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ciaco  undoulitedly  forces  down  the  price  at  the  latter  point;  iU 
has  in  soniu  instances  forced  down  the  nite  from  Cliicsgu  to  d 
point  below  tliat  from  Ne\v  York. 

But  if  it  could  be  affirmed  in  the  ooiiipletest  sense,  it  ia  uo 
answer  to  liit-  claim  of  Denver.  A  railroad  is  not  justified  in 
discriminating  against  a  commuDity  or  an  iudiridual  for  the 
reason  that  the  person  or  locality  so  discriminated  against  is  not 
directly  injured.  The  denial  of  a  legal  right  is  itself  an  injury. 
The  law  declares  that  under  like  circumstances  and  conditions 
every  individual,  every  commodity  and  every  community  shall 
be  treated  alike.  The  fact  that  they  are  not  so  treated  is  a  vio- 
lation of  law  unless  substantial  dissimilarity  of  eircumstancea 
and  conditions  can  be  shown.     Wo  find  none  in  this  case. 

Why  is  it  that  Chicago  obtains  the  New  York  rate  or  better  i 
Because  Cliicago  urges  that,  being  a  thousand  miles  nearer  San 
Francisco,  it  should  be  awarded  at  least  as  favorable  a  rale ;  be- 
cause the  tinnscontinental  carrier  from  Chicago  obtains  more 
revenue  if  the  merchandise  is  bought  in  that  city  than  if  it  be 
bought  in  Xew  York;  and  because,  again,  by  building  up  the 
city  of  Chicago  it  creates  other  business  which  is  indirectly 
profitable  to  it.  Now,  what  one  of  these  reasons  does  not  apply 
equally  to  the  city  of  Denver?  It  is  still  another  thousand 
miles  nearer  to  San  Francisco.  The  carrier  leading  from  it  to 
San  Francisc-o  obtains  much  more  profit  at  the  same  rate,  and  the 
building  up  of  the  city  of  Denver  directly  contributes  fo  the  rev- 
enues of  these  lines. 

We  have  endeavored  to  consider  this  matter  carefully,  and  we 
can  come  to  but  one  conclusion.  This  is  that,  under  all  the  cir- 
cumstances, if  these  railroads  have  carried  the  rate  which  water 
competition  fixes,  1,400  miles  from  the  Atlantic  seaboard,  they 
imist  not  stop  there.  Neither  the  desire  to  do  business  nor  the 
right  to  do  business  ceases  with  the  Missouri  River,  Denver 
may  demand  the  same  treatment  which  its  rival  cities  have  re- 
ceived. 

Nor  is  it  without  very  great  significance  that  fhu  carriera 
themselves  have  virtually  admitted  this  wilh  respect  to  west 
bound  business.  When  Mr.  Harrison  filed  his  motion  on  Jan- 
nary  17  that  the  Commission  take  this  matter  up  and  decide 
the  very  point  which   we  have   under  consideration,   and   that 
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point  only,  he  received  a  proposition  from  the  carriers  to  give 
J)enver  Missouri  River  rates.  As  it  turned  out  afterwards 
this  was  only  intended  to  refer  to  west-bound  business ;  it  was, 
moreover,  a  proposition  in  the  way  of  compromise,  and  should 
not,  therefore,  be  regarded  as  a  conclusive  admission.  Still,  the 
fact  that  the  carriers  made  this  proposition,  and  that  they  have 
since  February  12  given  Denver  the  Missouri  Kiver  rate  upon 
west-bound  business,  indicates  that  they  must  be  conscious  of  the 
weakness  of  their  position  in  attempting  to  maintain  these 
higher  rates  at  Denver. 

We  are  unable  to  discover  any  principle  of  distinction  be- 
tween east-bound  and  west-bound  traffic.  Indeed,  so  far  as  the 
factor  of  distance  is  at  all  regarded,  this  is  more  pronounced  in 
east-bound  than  in  west-bound  tariffs.  In  case  of  east-bound 
business  all  class  tariffs  are  graded  from  the  Missouri  River  up, 
and  in  manv  instances  eommoditv  tariffs  are  made  upon  the  same 
theory.  It  results,  therefore,  that  in  case  of  east-bound  mer- 
chandise the  charge  often  increases  from  the  Missouri  River  in 
both  directions,  being  higher  from  Pacific  Coast  terminals  as  we 
proc(^ed  both  east  and  west. 

We  arc  of  the  opinion,  therefore,  that,  considered  as  a  matter 
of  ^('iH'ral  application,  rates  to  or  from  Denver  ought  not  to  he 
liighcr  ill  <'ith('r  direction  than  In^tween  Pacific  Coast  terminals 
and  tlio  ^Missouri  Rivor  and  points  east.  There  are,  perhaps,  in- 
stances in  lM)th  din^ctions  where  higher  intermediate  rates  may 
with  pro]>rioty  ho  maintained.  If  they  exist,  such  cases  can  be 
calh'd  to  th(»  atti'iition  of  the  Commission  and  especially  examinetl. 
We  simply  hold  that  as  a  general  ])rinciple,  arising  out  of  the 
application  of  conditions  in  general,  the  higher  rates  ought  not 
to  prevail  at  Denver.  Consid<»re<I  iin<ler  the  4th  flection  we  find 
no  dissimilarity  <»f  cinMiinstance  an<l  conditions  which  justifies 
the  hi«rh<T  rate  at  Denver,  and  we  an*  also  of  the  opinion  that 
under  all  the  eirenmstaneos  and  eon<litions  the  maintenance  of 
the  hiirher  rate  at  Denver  is  an  undue  preference  under  the  3rd 
section.  Such  was  the  holding  of  the  Commission  in  respect 
to  this  same  east-hoiind  rat<'  in  ^filrfin  v.  Southern  P,  Co,  2  I.  C. 
C.  TJep.  1,  2  Inters.  Com.  Kep.  1. 

Xo  exception  to  this  rule  has  l>een  claimed  in  case  of  any  arti- 
cle wost-bnund.     In  case  of  east-l)ound  traffic  the  defendants  do 
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insist  that  the  rate  on  sugar  should  be  higher  to  Denver  than  to 
the  Missouri  Kiver,  and  we  are  inclined  to  sustain  this  conten- 
tion. 

Considering  the  refined  sugar  at  San  Francisco  it  cannot  be 
said  that  competition  in  rate  exists  between  transcontinental 
rail  carriers  to  the  Missouri  River  and  ocean  carriers  to  the  At- 
lantic seaboard,  and  from  thence  by  rail  to  the  Missouri  River, 
since  there  is  no  testimony  in  this  or  any  other  case  according 
Xii  which  sugar  can  be  delivered  at  Missouri  River  common 
points  by  vessel  around  the  Horn  or  across  the  Isthmus  for  a  rate 
of  50  cents.  If,  however,  we  have  reference  to  the  point  of 
origin  of  this  traffic,  we  are  inclined  to  think  it  is" fairly  compet- 
itive in  respect  to  the  rate  at  the  Missouri  River.  The  raw 
sugar  is  grown  in  the  Hawaiian  lalanda,  and  from  thence  it  may 
be  taken  to  eitlier  San  Francisco  or  the  Atlantic  seaboard  for  re- 
lining.  The  cost  of  refining  is  somewhat  less  upon  the  Atlantic 
seaboard  than  upon  the  Pacific  Coast,  and  the  expense  of  trans- 
portation from  Honolulu  to  New  York  does  not  greatly  exceed 
that  to  San  Francisco ;  so  that  the  refined  product  costs  about  the 
same  at  the  two  places.  Evidently,  therefore,  the  price  at  which 
that  product  can  be  taken  from  San  Francisco  to  the  east  deter- 
mines whether  it  shall  be  refined  at  Jdan  Francisco  and  distrib- 
uted from  there  or  at  some  eastern  point.  We  are  inclined  to 
think  that  the  50  cent  rate  is  necessary  to  induce  this  sugar  to 
pass'  via  San  Francisco  from  the  point  of  origin  to  the  point  of 
consumption  at  Missouri  River  common  points.  This  cannot  be 
demonstrated  to  a  mathematical  certainty  from  any  combination 
of  figures,  but  transcontinental  carriers  would  not  render  this 
service  for  a  lower  rate  than  was  deemed  necessary.  Those  car- 
riers believe  from  actual  experience  that  nothing  better  than  50 
cents  can  be  obtained,  and  that  question  should  be  left  to  their 
judgment.  It  is  noteworthy  that  even  now  almost  one  half  the 
product  of  Hawaii  goes  to  eastern  cities. 

Refining  plants  upon  the  Pacific  Coast  are  in  operation.  The 
trnnscontinenfal  lines  need  revenue,  and,  according  to  the  testi- 
mony, make  something  out  of  this  traffic.  The  present  rate 
from  San  Francisco  to  Denver,  60  cents  per  100  pounds  for  a 
distance  of  more  than  1,400  miles,  over  grades  and  roads  of  the 
frharacter  involved,  does  not  appear  to  be  excessive.  Denver  is 
S  IxTFRs.  Com.  40 
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not  competing  in  this  article  with  Missouri  River  territory.  We 
are  inclined  to  bold,  therefore,  that  the  carriers  may  meet  this 
competition  at  the  Miesouri  River  without  regard  to  intermedi- 
ate rates  to  Denver ;  that  the  circiuustancoB  and  conditions  under 
which  the  traffic  moves  are  substantially  different  when  it  is 
carried  to  Missouri  River  points  than  when  it  stops  at  Denver. 

This  is  substantially  in  accord  with  previoua  holdings  of  the 
Commission  upon  this  same  question.  In  the  case  of  Lekmann, 
Higginson  tf  Co.  v.  Southern  P.  Co.  i  I.  C.  C.  Rep.  I.  3  Inters. 
Com.  Rep.  80,  rut«s  on  sugar  from  San  Francisco  to  Kansas  Citv 
and  llumboldt,  Kansas,  were  involved,  the  allegation  being  that 
the  biglier  rate  to  Humboldt  was  in  violation  of  both  the  3rd  aud 
the  4th  sections.  Humboldt  was  not  situated  upon  the  direct 
line  between  Kansas  City  and  San  Francisco,  so  that  the  ques- 
tion decided  was  ufion  t]ie  3rd  rather  than  the  4th  section,  but 
the  Commission,  in  deciding  that  the  lower  rate  might  properly 
be  made  to  Kansas  City,  determined  that  the  circumstances  and 
conditions  at  the  latter  point  were  substantially  different,  Both 
Ihe  reasoning  and  the  decision  in  that  case  are  a  full  authority 
for  our  conclusion  in  this.  It  should  be  noticed  that  in  the 
Lehmann  Case  no  competition  waa  found  to  exist  between  Ttum- 
boldt  and  Kansas  City. 

In  Raworlh  v.  Northern  P.  R.  Co.  .">  I.  C.  C.  Rep.  234,  3  In- 
ters. Com.  Rep,  857,  it  was  lield  tliot  n  higher  rate 
to  Fargo  as  compared  with  the  lower,  long-distanoe  ratb  tc 
St.  Paul  was  in  violation  of  the  4th  section,  hut  this  was  distinct' 
ly  upon  the  ground  that  under  the  4th  section  Ihe  charging  of  t'u* 
lower  rate  to  the  more  distant  point  c<jul(l  only  be  justified  when 
necessary  to  meet  the  competition  of  carriers  not  subject  to  the 
provisions  of  the  Act  to  Regulate  Commerce.  It  waa  held  in  that 
case  that  the  competition  of  Canadian  roa<is  and  water  carriers, 
which  was  relied  upon  by  the  defendants,  did  not  in  fact  exist. 
It  was  said  there  that  the  real  competition  at  St.  Paul  was  not  of 
carriers,  but  of  markets,  which  could  not  be  considered.  But 
since  then  the  TTnited  States  Supreme  Court  has  decided  thai 
competition  of  markets  and  competition  of  carriers  subject  lo 
the  Act  should  bo  taken  into  account ;  and  it  is  largely  upon  thesi> 
considerations  that  we  rest  the  present  decision. 

It  should   also  be  noticed  that   in  the  Raworlh  Case  it  wa» 
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found  that  Fargo  was  in  competition  with  St.  Paul  in  the  dis- 
tributing of  sugar. 

The  la8t  case  upon  this  subject  is  that  of  Gustin  v.  Baiiinglon 
d-  M.  River  R.  Co.  8  I.  C.  C.  Rep.  481,  decided  March  i),  1900. 
Here  we  held  that  circumstances  and  conditions  at  Omaha  jua- 
tified  a  lower  rate  than  at  the  intermediate  point,  Kearney ;  but 
we  further  held  that,  owing  to  competitive  conditions  beween 
Kearney  and  Omaha,  the  difference  actually  made,  being  the 
full  local  from  Omaha  back  to  Kearney,  was  too  great,  in  the 
case  under  consideration  there  is  no  competition  between  Denver 
and  ilissouri  Kiver  points  in  the  distribution  of  sugar. 

It  appears  that  there  are  in  this  intermediate  territory  several 
beet  sugar  factories  which  are  so  situated  that  they  can  supply 
Denver  and  other  territory  similarly  located.  The  case  does  not 
show  the  amount  manufactured  by  these  factories,  nor  where  it 
is  sold,  nor  at  what  profit  made.  Neither  does  it  show  the 
amount  of  sugar  distributed  throughout  this  intermediate  terri- 
tory by  the  railroads.  If  it  should  turn  out  that  the  factories 
were  supplying  the  greater  amount  of  sugar  consumed,  so  that 
the  higher  rate  was  of  no  particular  benefit  to  the  carriers,  but 
simply  served  to  protect  the  price  charged  by  interior  factories, 
thereby,  possibly,  benefiting  almost  solely  the  Sugar  Trust,  a 
different  question  would  be  presented.  We  call  attention  to  the 
fact  that  this  phase  of  the  case  has  not  been  developed  or  consid- 
ered. 

The  complainant  contends,  not  only  that  higher  rates  should 
not  be  charged  at  Denver,  but  that  this  locality  should  have  the 
benefit  of  lower  rates  in  both  directions  than  those  prevailing  at 
the  Missouri  Eiver.  No  special  commodity  is  referred  to  and 
no  testimony  is  given  bearing  directly  upon  this  proposition. 
The  claim  seems  to  be  simply  that  the  location  of  Denver  enti- 
tles it  to  these  "graded"  or  lower  rates.  Denver,  it  is  said,  is 
nearer  San  Francisco  than  the  Missouri  Kiver,  and  is  therefore 
entitled  to  a  better  rate. 

The  same  argument  would  give  Chicago  a  better  rate  than 
New  York.  Chicago  is  a  thousand  miles  west  of  New  York  and 
Denver  a  thousand  miles  west  of  Chicago.  Now,  if  Denver  can 
demand  on  the  score  of  distance  a  lower  rate,  then  Chicago,  for 
the  same  reason,  can  demand  a  lower  rate  than  New  York,  and 
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the  Missouri  River  a  lower  rate  than  Chicago.  We  have  al- 
ready said  that  Chicago  aud  Denver  were  entitled  to  the  same 
treatment  in  kind  at  the  hands  of  these  earriera.  If  the  water 
rate  at  New  York  is  moved  west  tu  Chicago,  we  think  it  should 
be  further  moved  to  Denver,  but  if  Chicago  does  not,  hy  reason 
of  its  greater  proximity,  obtain  a  better  rate  than  New  York,  we 
fail  to  see  why  Denver,  for  the  same  reason,  should  obtain  a  bet- 
ter rate  in  comparison  with  Chicago. 

The  fallacy  at  the  bottom  of  this  contention  lies  in  the  assump- 
tion that  either  Chicago  or  Denver  has  any  advantage  over  New 
York  in  point  of  location  with  respect  to  San  Francisco.  These 
two  cities  are,  indeed,  nearer  in  geographical  miles,  but  they  arc 
not  nearer  of  necessity,  and  probably  not  in  fact  in  facility  of 
transportation.  New  York  is  by  water  perhaps  13,000  miles 
from  San  Francisco  and  Denver  is  but  1,400  by  rail,  yet  il  ia 
probable  that  most  kinds  of  merchandise  can  ho  actually  carried 
from  New  York  tfl  San  Francisco  at  a  less  cost  than  from  Denver 
to  San  Francisco.  If  this  be  so,  Denver  in  the  matter  of  trans- 
portation is  not  necessarily  more  advantageously  located  tliati 
New  York,  nor  can  Denver  necessarily,  by  reason  of  its  location 
alone,  demand  a  more  favorable  rate  than  New  York. 

We  must  not  be  understood  as  saying  that  cost  of  transporta- 
tion alone  controls.  What  we  do  say  is  that  in  this  case  distance 
alooe  cannot  control.  These  rates  cannot  be  made  with  a  yard- 
stick. Commercial  conditions  and  physical  conditions  and  the 
condition  of  the  carriers  themselves  must  l>e  considered.  Thc«e 
transcontinental  lines  operate  under  peculiar  circumstanwa. 
The  nriginni  expense  of  construction  was  larpe;  the  cost  of  oper- 
ation, in  most  cases,  is  large ;  the  local  traffic  is  extremely  light. 
Such  facts  must  he  recognized.  It  must  also  hr  borne  in  mind 
that  very  great  concessions  have  Wn  made  by  the  railways  sinca 
this  case  was  begim  in  1895.  and  especially  since  Mr.  Harrison 
filed  his  motion  in  January  of  the  present  year.  Still  further 
concessions  will  be  required  if  our  order  in  respect  to  east-bound 
rates  is  complied  with. 

We  held  in  Colorath  Furl  tp  7ron  Co.  v.  f^outhcm  P.  Co.  6  T. 
C.  r.  Itfp.  48S,  that  the  iron  schedule  should  be  lower  from  Polo- 
rndo  points  than  from  Chicjigo,  but  this  was  after  a  most  ex- 
haustive inquiry  into  the  speoial  circumsffluces  of  that  particular 
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traffic,  and  witliout  reference  to  other  commodities.  There  are, 
perhaps,  many  other  instances  in  which  the  present  rates  should 
ha  reduced,  and  in  which  lower  rates  should  be  in  force  than  ob- 
tain between  the  Missouri  River  and  San  Francisco,  but  we  do 
not  think  that,  upon  the  single  score  of  distance,  we  can  affirm 
any  such  general  proposition  with  respect  to  Denver  rates. 

Complaint  was  made  by  several  witnesses  against  specified 
rates.  Some  of  these  have  been  mentioned  in  the  statement  of 
faets.  They  refer  to  picture  frames  and  the  unmanufactured 
molding,  ore  bags  and  the  cloth  from  which  they  are  made,  un- 
finished aea!  presses  as  compared  with  cutlery,  pig  tin  as  com- 
pared with  lead  pipe.  These  errors,  if  any,  are  in  classification. 
Our  impression  is  that,  in  the  four  cases  above  referred  to,  the 
complaint  is  well-founded  and  that  the  classification  should  be 
corrected.  No  reference  was,  however,  made  to  these  matters 
in  the  pleadings,  and  the  defendants  had  no  notice  that  such  com- 
plaints woidd  be  made  until  the  witnesses  were  called.  No  tes- 
timony was  introduced  by  the  defendants  in  respect  to  these  raa^ 
ters.  Under  the  circumstances  no  order  should  be  made,  but  we  do 
recommend  that  the  apparent  injustice  be  removed.  Otherwise, 
we  will  treat  the  testimony  already  given  as  an  informal  com- 
plaint, and  proceed  to  further  investigate  the  subjects  involved. 

We  are  also  impressed  that  there  are  many  instances  where 
Denver  and  its  inhabitants  are  suffering  wrong  in  the  adjust- 
ment of  freight  rates.  This  is  indicated  with  more  or  less  defi- 
niteness  by  the  testimony,  but  the  facts  are  not  brought  out  with 
sufficient  clearness  to  admit  of  an  intelligent  consideration.  It 
would  profit  nobody  to  attempt  to  make  an  order  upon  so  indefi- 
nite a  record,  if  we  were  disposed  to  do  so.  We  have  expressed 
an  opinion  upon  the  general  situation.  If  the  Chamber  of  Com- 
merce or  any  person  or  interest  affected  desires  to  bring  to  the  at- 
tention of  the  Commission  any  specific  complaint,  we  will  at 
once  take  the  necessary  testimony,  with  as  little  inconvenience 
to  all  parties  as  possible. 

Apparently  there  are  no  instances  of  higher  intermediate 
rates  at  Denver  upon  west-bound  traffic,  but  the  tariffs  are  in 
such  condition  that  this  cannot  be  affirmed  with  certainty ;  henee 
the  order  of  the  Conunission  will  include  both  east-bound  and 
west-bound  business,  with  the-exception  of  sugar. 


JAMES  ('.  JIcGREW 
MlSSOflil    PAf'IFTC    ItAILWAY    COMPAXY. 

OtciiUd  February  S,  1901. 


t«ni[ilninnnt'«  puutontiou  thai  dofendanfa  rates  nn  coal  from  Myrkk, 
Mo.,  lo  Kansas  City,  Atcbiaou  and  poiiils  north  and  wrat  are  inherently 
unreasonable  is  not  bustained,  the  recurd  containing  no  evidence  upon 
which  the  queELion  can  be  inteiligeutlj  considerMl. 

Myrick  and  Hicb  Hill,  Mo.,  urc  located  on  different  branchei  of  defend- 
ant's Bjfitem,  and  Myrick  is  43  milea  nearer  than  Rich  Hill  to  all  point« 
on  defendant's  lines  in  Kanaas  and  Nebraska,  terminating  at  IIoxi«, 
LenoTE  and  Smitli  Cent*r,  Kanit.,  and  Prosser,  Crete,  Lincoln  and 
Omahft,  Xeli.  Defendant's  rates  on  coal  from  Myrick,  Mo.,  are  IS  eeata 
per  ton  loiver  than  from  Rich  Hill,  Mo.,  lo  Kansas  City  and  Atcbiion. 
but  beyund  Atchison  to  numerous  points  on  said  Kansas  and  Nebraaka 
lines  tliie  dillcrentlal  disappears,  and  in  many  cases  lower  rates  are  in 
force  from  Rich  Ilill  than  from  Myrick.  Held.  That  complainant's  de- 
mand tor  n  dilTerenlial  north  and  we«t  of  Atcbison,  as  well  aa  to  At«hi- 
Mti  and  points  aoulh  thereof,  should  be  sustained  to  the  extent  of  a  dif- 
ferential of  10  cents  in  favor  of  Myrick  as  far  north  as  Nebraska  City 
Junction  and  an  fnr  werit  as  Grccnieat,  Kans.,  and  of  3  oenta  beyond  *ueh 
point*  to  tlie  termini  of  defendant's  said  line*. 

Defendant  contended  that  as  coal  from  ile  mines  at  Rich  Hill  ha«  leaa 
value  for  domeitic  purpoaea  than  Myrick  coal  it  might  equaliM  auch 
difference  in  value  by  making  a  lower  rate  on  Rich  Hill  ooal.  Lk>in- 
plainant'a  cost  of  mining  at  Myrick  ia  nearly  50  c«nts  a  too  more  tliaa 
it  coat*  defendant  to  mine  its  coal  at  Kich  Hill,  /fcid.  That  tli*t« 
is  in  fact  no  such  difference  in  value  as  to  justify  defendant's  ibI«  ad- 
jnstiiient  in  favor  of  Rich  HiHi  that  if  difference  in  quality  in  t«  ba 
tqiializol  in  favor  of  the  defendant  the  question  arises  why  ahould  not 
difference  in  co«t  of  mining  be  equalized  in  favor  of  llie  ooniplainant ; 
that  if  any  such  process  of  equal  italion  ia  permissible  defendant  may 
absolutely  dictate  the  ootnparative  value  of  every  mine  and  indualrjr 
Upon  its  road ;  and  that  such  rates  should  be  i^xiunined  with  doMct  aeru* 
tiny  when  re»0Tted  lo  by  the  carrier  in  its  own  favor. 

Defendant  clasaiflei  its  Rich  Hill  coal  aa  aoft  or  lump  coal  md  "bUdb 
run,  nut,  mill  and  alack,"  the  former  b«ing  used  for  domeatie  eoMOmp- 
tion  and  the  latter  (or  ateom  purposM.  The  two  kinds  of  ooal  am  m- 
tirely  distinct  in  Iheir  use,  and  the  lait«r  doe*  not  rompet*  with  IIm 
product  n(  complainant's  mine,  which  is  all  lump  ooal.  Held,  That  da- 
tendant  may  properly  niak«  this  distinction  in  claMifloation  and  apply 
a  lower  rate  to  steam  ooal,  and  that  oomplainBOt  is  not  damaged  by  da- 
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(endant's  fiulure  to  publish  a  rate  upon  iniue  run,  nut,  mill  and  eUcIc 
from  i[yrick,  since  the  Myvick  mine  produces  nothing  whicb  could  be 
sliipped  under  Lbat  name. 

Tbe  derendant  railway  company,  owning  moat  of  the  mines  upon  its  sys- 
tetil,  ia  ctlgHged  both  in  mining  and  transporting  coal  to  morliet,  and  it 
is  a  matter  of  entire  indifference  to  it  whether  u  profit  accrues  from  the 
mining  or  from  the  transportation;  it  may  so  adjust  ita  rates  that  tbe 
niining  of  its  coal  will  be  conducted  at  a  loss,  the  profit  being  derived 
from  tbe  carriage,  and  in  tliat  event  every  coal  operaMr  upon  its  line 
pacing  Buelj  rates  must  do  businosa  at  a  Ions.  Held,  That  the  only  rem- 
edy available  in  such  case  to  the  independent  operator  is  to  secure  to 
him  a  reasonable  rate. 
0.  It  is  true  tliat  the  remedy  by  way  of  damages  for  unlawful  rates  is  ut- 
terly inildequat«  and  inconsistent,  but  it  is  apparently  tbe  remedy  pre- 
scribed by  the  Act  to  ltcgu]al«  Commerce,  and  the  only  remedy  which 
the  sllipper  has  against  the  exaction  of  un  unreasonable  interstate  rat«. 

Alex.  Graves  for  complainant. 
Martin  L.  Clardy  for  defendant. 

KEPORf  AND  Opinion  of  the  Commission. 
Phoutit,  Commissioner: 

The  complainant,  who  is  the  owner  and  operator  of  a  coal 
mine,  alleges  that  the  defendant  charges  and  has  charged  rates 
upon  his  product  which  are  unreasonable  in  themselves,  and 
which  discriminate  against  his  mine  in  favor  of  the  mines  of 
the  defendant.  He  asks  reparation  for  damage  already  sus- 
tained, and  an  order  directing  the  defendant  to  cease  and  desist 
from  such  illegal  practices  in  tbe  future.  The  defendant  de- 
nies generally  the  allegations  of  the  complaint. 

The  mine  of  the  complainant  is  located  at  Myrick,  Mo.,  upon 
the  line  of  the  defendant.  The  defendant  owns  and  operates 
coal  mines  at  Rieh  Hill,  Mo.,  and  the  complainant  claims,  first, 
that  the  rates  charged  him  by  tbe  defendant  from  his  mine  at 
Myrick  to  points  in  the  States  of  Kansas  and  Nebraska  are  un- 
reasonable, and,  second,  that  they  discriminate  in  favor  of  the 
Rich  Hill  mine. 

The  points  to  which  these  alleged  unreasonable  and  discrimi- 
nating rates  apply  are  numerous,  being  some  64  in  number,  but 
they  may,  for  the  purposes  of  this  discussion,  be  treated  in  gen- 
eral divisions.  The  map  which  follows  shows  the  location  of 
Myrick  and  Rich  Hill  and  their  relation  to  the  points  in  ques- 
tion. 
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From  an  examination  of  tliis  map  it  appears  that  Myrick  i» 
situated  east  of  Kaasaa  City  upon  tkeroadof  tLedefeudant.  That 
i-oad  divides  at  Independence,  Rich  Hill  being  upon  the  branch 
which  extends  in  a  general  southerly  direction  from  Independ- 
ence. The  distance  from  Independence  to  Myrick  is  31  milea, 
from  Independence  to  Rich  Hill  74  miles.  The  distance  from 
Kansas  City,  Kansas,  to  Independence  ia  12  miles.  It  will  be 
noticed  that  all  shipmenta  from  Myrick  or  Rich  Hill  to  Kansas 
City  pass  through  Independence,  the  distance  being  in  all  eases 
43  miles  greater  from  Rich  Hill  than  from  Myrick.  All  the 
points  in  question,  except  Kansas  City  itself,  are  situated  upon 
the  lines  of  the  defendant  north  and  west  of  Kansas  City,  and 
all  shipments  from  either  of  these  mines  to  these  various  pointa 
would  pass,  after  reaching  Independence,  through  Kansas  City 
and  over  the  same  lines  of  the  defen<fent  to  destination. 

Tlie  complainant  specificaliy  attacks  the  reasonableness  of 
the  rate  from  Myrick  to  Kansas  City,  Kansas,  The  distance 
is  43  miles  and  the  rate  55  cents.  The  rate  from  Rich  Hill.to 
Kansas  City  is  70  cents. 

While  the  complainant  alleges  that  this  rate  of  55  cents  per 
ton  from  Myrick  to  Kansas  City  is  unreasonable,  he  introduces 
no  testimony  tending  to  establish  that  fact,  except  a  comparison 
with  rates  between  other  points.  That  is  hardly  sufficient. 
Most  of  the  lower  rates  with  which  the  complainant  compares 
this  one  are  upon  mine  run,  mill,  and  slack,  which  generally 
take  a  better  rate  than  lump  coal,  the  variety  produced  at  the 
defendant's  mine.  In  one  or  two  instances  where  the  rate  is 
lower  for  a  corresponding  distance,  competitive  conditions  seem 
to  determine  it.  It  often  happens  that  owing  to  the  mainte- 
nance of  expensive  terminals  the  cost  of  delivery  in  large  cities 
is  very  considerable.  In  comparison  with  other  similar  rates 
this  one  is  not  certainly  extravagantly  high,  and  we  do  not  feel 
that  we  ought  to  find  it  unreasonable  from  such  a  comparison 
alone.  We  do  not  find  that  the  rate  is  reasonable,  but  we  fail 
to  find  that  it  is  unreasonable. 

By  examining  the  map  once  more  it  will  be  seen  that  the 
lines  of  the  defendant  radiate  from  Atchison,  one  line  extend- 
ing towards  the  west  through  Kansas,  branching  north  into  Ne- 
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braskaj  and  having  for  its  teniiini  Hoxie,  Letiora,  and  Smith 
Center  in  Kansas  and  Proaser  in  Nebraska ;  anoUier  line  extend- 
ing in  a  more  northerly  direction  having  for  its  termini  (Jrete, 
Lincoln,  and  Omaha  in  the  state  of  Nebraska.  The  points  in 
question  are  situated  upon  these  lines. 

The  rate  from  Mjrick  to  Atchison  is  75  cents  per  ton  and  the 
distance  88  miles-  That  from  Rich  Hill  to  Atchison  is  90  cents 
per  ton,  the  distance  being  131  miles.  For  a  long  time  this 
differential  of  15  cents  per  ton  has  been  maintained  in  favor 
of  Jlyrick.  When,  however,  Atchison  is  passed  this  differen- 
tial disappears,  and  in  man^'  cases  tlie  rale  from  Rich  Hill  is 
not  only  as  low,  but  often  lower,  than  from  Myrick,  In  defense 
of  this  the  defendant  alleges  two  reasons,  First,  that  at  Atchi- 
son Myrick  comes  in  competition  with  coal  from  Riclimond  and 
Swanwick  over  the  Atcliison,  Topeka  &  Santa  Fe  Road,  and  that 
the  rate  of  75  cents  is  necessary  to  give  Myrick  tliat  mnrltet; 
that  competitive  conditions  at  points  north  and  west  of  Atchison 
justify  the  more  favorable  rates  from  Rich  Hill, 

The  first  of  tliose  allegations  is  not  sustained  by  the  testi- 
mony. It  appears  from  tariffs  on  file  that,  while  the  present 
rate  from  Richmond  to  Atchison  by  the  Santa  Fe  is  7.^  rents, 
the  same  as  that  by  the  defendant's  line  from  Myrick,  a  rate 
of  90  cents  was  for  some  two  years  maintained  from  Richmond 
as  against  the  present  75-cent  rate  of  the  defendant.  While  the 
testimony  is  extremely  indefinite,  we  are  not  satisfied,  and  wo 
do  not  find,  that  the  Atchison  rate  from  Myrick  is  forced  by 
competition.  That  rate  is  not  unreasonably  low,  nor  is  the  dif- 
ference between  Rich  Hill  and  Myrick  at  that  point  imreaaon- 
ably  great  in  proportion  tfl  the  difference  in  distance. 

Beyond  Atchison  this  difference  not  only  disappears,  but,  in 
many  cases,  a  rate  is  made  considerably  lower  from  Rich  Hilt 
than  from  Myrick.  Thus,  the  rate  from  Rich  Hill  to  Omaha 
on  soft  coal  is  $1.27  per  ton  while  the  rate  from  Myrick  to 
Omaha  is  $1.42  per  ton.  The  defendant  alleges  in  justification 
that  Rich  Hill  coal  competes  in  terrifory  l>eyond  Atchison  with 
Myrick  coal  and  alao  with  other  coal  mainly  from  Iowa.  In 
order  to  understand  the  claim  of  the  defendant  in  this  respect  it 
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is  necessary  to  state  the  conditions  under  wbicb  coal  is  mined 
at  Myriek  and  liich  Hill. 

The  mine  of  the  complainant  produces  what  is  known  aa 
block  or  lump  coal.  It  appears  from  the  testimony  that  the 
-coal  is  taken  from  this  mine  without  the  use  of  powder,  and  for 
that  reason  comes  out  in  lumps  with  very  little  fine  coal,  so  that 
it  can  be  in  most  instances  marketed  without  being  screened. 
At  Rich  Hill  powder  is  used,  and  the  effect  of  this  is  to  break 
up  and  shatter  the  coal.  For  this  cause,  or  for  some  other  in- 
herent in  the  nature  of  the  mine,  a  considerable  quantity  of  fine 
coal  and  slack  is  produced.  Coal  from  Rich  Hill  seems  to  be 
marketed  both  with  and  without  screening.  When  not  screened 
it  is  known  as  mine  run  coal;  when  screened  the  lump  is  sepa- 
rated from  the  finer  coal  of  various  kinds,  which  is  kno\vn  as 
mill,  nut,  and  slack. 

It  costs  from  30  to  50  cents  more  to  mine  and  put  onto  the 
cars  mine  run  coal  at  Myrick  than  it  does  at  Rich  Hill.  It  did 
not  appear  what  the  relative  expense  of  producing  lump  coal  at 
these  mines  is  after  Rich  Hill  coal  has  been  screened  so  as  to 
separate  the  himp  from  the  finer  coal. 

Myrick  coal  is  used  largely  for  domestic  consmnption ;  Kich 
Hill  coal  mainly  for  steaming  purposes.  The  testimony  of  the 
defendant  tended  to  show  that  this  latter  coal  was  superior  in 
quality  for  that  purpose,  while  the  testimony  of  the  complain- 
ant on  the  other  hand  indicated  that  Myrick  coal  was  equally 
well  adapted  to  this  use.  We  find  that  Rich  Hill  coal  is  fully 
■equal,  but  not  jrreatly  superior,  tn  Myrick  for  steaming  pur- 
poses, but  we  further  find  that  Rich  Hill  coal  is  mainly  used  for 
the  production  of  steam  and  that  Myrick  coal  is  not  much  used 
for  that  purpose  for  the  reason  that  the  former  can  be  produced 
so  mucj]  cheaper.  Upon  the  same  rate  it  costs  nearly  .^>0  cent«  a 
ton  leas  to  lay  down  at  the  furnace  door  coal  from  Rich  Hill  than 
from  Myrick,  and  it  is  equally  good  if  not  better  for  steam  pur- 
poses. It  must  follow  that  where  the  conditions  of  delivery 
are  at  all  equal  these  two  coals  do  not  compete  for  steam  use. 
Myrick  coal  is  used  for  the  production  of  steam,  but  only  un- 
der conditions  where  Rich  Hill  coal  is  not  available. 

Lump  coal,  which  is  obtained  by  screening  the  product  of  the 
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Rich  Hill  mines,  is  used  for  domeatic  purposes  in  compe- 
tition with  Myrick  coal,  but  seems  to  be  somewhat  inferior  iu, 
quality  and  to  sell  at  a  somewhat  less  price.  The  defendant 
contends  apparently  that  for  tliis  reason  the  Rich  Hill  lump  coal 
should  be  given  a  better  rate  into  this  territory  north  of  Atchi- 
son than  ia  accorded  to  the  product  of  tJie  complainant's  mine. 
,We  cannot  assent  to  this  proposition.  Lump  coal  from  the 
Rich  Uill  mine  is  substantially  identical  with  lump  coal  from 
the  complainant's  mine.  It  is  of  the  same  general  character, 
of  nearly  the  same  value,  used  for  the  same  purposes,  and  com- 
peting in  common  markets.  So  far  as  these  coals  compete  witli 
Iowa  coal  at  points  north  of  Atchison  tliey  must  compete  under 
substantially  the  same  conditions,  and  what  would  require  a  re- 
duction in  rate  from  one  point  would  require  a  corresponding 
reduction  from  the  other  point.  We  are  of  the  opinion,  and 
find  as  a  matter  of  fact,  that  rales  upon  lump  coal  from  Myrick 
and  Rich  Hill  should  be  adjusted  upon  the  theory  that  the  vainc 
and  quality  of  these  two  commodities  are  the  same,  or.  more 
correctly,  that  in  the  adjustment  of  such  rates  no  account  should 
be  taken  of  the  slight  difference  in  value  and  quality-  which 
exists. 

This  being  so,  should  there  he  a  diffr'rential  in  favor  of  My- 
rick at  points  north  of  Atchison  I  We  have  seen  that  there  is 
a  difference  of  1.5  cents  a  ton  at  Atchison  and  points  south.  The 
complainant  insists  that  this  sanio  difference  should  exist  at 
points  north,  and  he  urges  earnestly  that  the  difference  in  dis- 
tance continues  the  same  Ilowe^-er  far  beyond  Atchison  the 
point  may  be. 

If  rates  were  made  upon  distance  alone  this  contention  of  the 
complainant  would  be  unanswerable.  They  are  not,  and  it  ia 
a  rule  of  very  general  application  that  as  distance  increASPS 
differene©  in  distance  hecomes  lesn  important.  It  is  -13  miles 
from  Myrick  to  Kansas  City  and  Sfi  miles  from  Rich  Hill  to 
Kansas  Olty.  This  difference  under  normal  conditions  mani- 
festly entitles  Myrick  to  a  better  rate  than  Rich  Hill,  but  when 
Omaha  is  considered,  the  distance  Iieinp  248  milee  from  Myrick 
and  291  from  Rich  Hill,  this  same  difference  of  43  miles  is  net 
BO  atrikinc;.     It  could  hardly  be  affirmeil  that  under  many  cir- 
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<;iimfltaiiceB  the  rate  from  these  two  mines  to  Omaha  might  not 
with  propriety  be  the  same. 

We  do  not,  however,  undertake  to  lay  down  any  general  rule 
upon  this  subject.  Giving  attention  merely  to  the  case  before 
■,i3  wo  think  there  ought  to  be  north,  as  well  as  south,  of  Atchi- 
son, some  differential.  The  profit  in  mining  this  coal  is  very 
small.  A  few  cents  per  ton  is  an  important  it«m.  These  two 
mines  are  both  upon  the  defendant's  lines  and  the  more  dis- 
tant one  is  owned  by  the  defendant  itself.  The  actual  cost  of 
transporting  coal  from  Myrick  is  less  by  some  amount — it  can- 
not be  said  just  what — than  from  Rich  Hill,  and,  on  the  whole, 
we  think  it  reasonable  that  there  should  be  a  difference  of  10 
cents  per  ton  in  favor  of  the  complainant's  mine  as  far  as  Ne- 
braska City  Junction  upon  the  northerly  line,  and  as  far  as 
Greenleaf  upon  the  westerly  line,  and  that  beyond  these  point* 
to  the  termini  of  the  defendant's  lines  the  differential  should 
be  5  cents  per  ton.  Assuming  that  the  rate  which  the  defend- 
ant has  established  from  its  own  mine  is  reasonable,  we  find 
that  any  rate  from  llyriek  not  lower  by  these  differentials  is  un- 
reasonable and  in  violation  of  the  first  section,  and  that  any  ad- 
justment of  rates  from  these  respective  mines  which  docs  not 
recognize  these  differentials  unduly  prefers  the  mine  of  the  de- 
fendant in  violation  of  the  third  section;  and  that  this  has  been 
true  during  the  period  covered  by  the  shipments  of  the  com- 
plainant hereinafter  referred  to. 

During  the  period  covered  by  this  controversy  there  were  in 
force  to  Omaha  from  the  respective  mines  of  the  complainant 
and  defendant  the  following  rates  per  ton :  On  "soft  coal"  from 
Myrick,  $1.42;  on  "soft  coal"  from  Rich  Hill.  $1.27;  on  "mine 
run,  nut.  mill,  and  slack,"  from  Rich  Hill,  $1.01.  The  com- 
plainant insists  that  his  rate  to  Omaha  should  be  fi.\ed  with  ref- 
«renw,  not  to  the  *1.27,  but  to  the  $1.01,  rate. 

It  has  been  already  said  that  the  Myrick  coal  as  it  came  from 
the  mine  and  without  screening  was  a  lump  coal  suited  for  do- 
mestic purposes.  After  beins;  screened  the  Rich  Hill  hunp  coal 
is  also  suited  to  domestic  purposes.  In  this  form  Myrick  and 
Rich  Hill  coals  are  subetantially  the  same  article,  adapted  to 
tiie  same  use  and  in  competition  for  that  nee.     Under  the  class- 
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ification  in  force  lump  coal  would  move  from  both  Myrick  an«f 
Rich  Hill  as  "soft  coal." 

"Mine  run"  coal,  as  well  aa  the  inferior  grades  which  result 
from  Hcreeniug  at  Kich  Hill,  ia  not  used,  and  cannot  be  uaed,  for 
domestic  purposes.  In  that  form  it  is  exclusivel,y  a  steam  eoal. 
Its  cost  is  much  less  and  the  purpose  to  which  it  can  be  put 
is  entirely  different  from  Myrick  coal.  It  was  alleged  by  the 
defendant  that  the  $1.01  rate  to  Omaha  was  made  in  competi- 
tion with  rates  from  Iowa.  While  it  did  not  appear  exactly 
what  these  rates  were,  nor  from  what  point  in  Iowa  this  com- 
petitive coal  is  shipped,  it  did  appear  that  roads  leading  from 
Iowa  coal  tielda  to  Omaha  make  a  similar  distinction  in  classifi- 
cation to  that  under  consideration.  The  Chicago,  Rock  Island 
&  Pacific  Railway,  the  Chicago  &  Northwestern  Railway, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway,  all  classify 
coal  as  "Lump,"  "Run  of  mines,"  "Pea  and  slack,"  or  that  in 
substance,  and  such  is  also  the  classification  of  the  Iowa  Stale 
Commission.  All  these  lines  make  lower  rates  for  the  lower- 
priced  grades  which  are  used  mainly  for  steam  purposes. 

It  is  the  opinion  of  the  Commission  that  the  defendant  may 
properly  make  this  difference  in  its  classification  and  may  prop- 
erly charge  a  lower  rate  upon  the  steam  coal  than  upon  domr*- 
tic  coal;  nor  is  it  obvious  how  the  complainant  can  have  been 
in  any  degree  injured  by  that  course  in  the  present  instance. 
No  rate  on  mine  run,  mit,  mill,  and  alack  was  in  effect  from. 
Myrick  to  Omaha,  and  this  is  a  technical  diBcrimtnationagainst 
the  complainant;  but  mine  run  coal,  in  order  to  obtain  the 
lower  ratf,  must  contain  20  per  cent  of  slack,  and.  upon  the  un- 
disputed testimony,  the  complainant  actually  had  no  such  coal 
for  shipment.  Even  if  tliis  defendant  had  put  in  effect  a  rat* 
from  Myrick  H  centi  below  (lie  $1.01  rate  the  complainant  could 
not  have  sold  Myriek  coal  in  competition  wilh  Rich  Hill  for 
steam  purposes  owing  to  the  much  greater  cost  of  production. 

The  complainant  insists  that  the  rates  to  Alchiimn  and  to 
points  Iwyond  Atchison  from  Myrick  are  unreasonable  in  and 
of  thenisf'lvcB,  It  has  been  found  that  the  Mvrick  rate  should 
be  a  certain  differential  below  that  from  Rich  Hill  at  point* 
even  beyond  Atchison.  When  the  rates  in  force  have  been  M 
adjusted  we  do  not  lliink    there    ia    any  testimony  in  this  caw 
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Upon  which  we  can  say  that  they  are  unreasonable,  but  here,  as 
with  the  rate  to  Kansas  City,  there  is  no  affirmative  finding 
that  they  are  reasonable. 

It  has  heen  stated  that  the  defendant  vras  the  owner  of  the 
Rich  Hill  mines.  That  property  seems  to  be  operated  in  the 
name  of  an  independent  corporation  of  which  the  defendant 
has  owned  until  recently  a  majority  of  the  capital  stock,  and  of 
which  it  now  owns  the  entire  capital  stock.  The  defendant  also 
owns  and  operates  a  mine  at  Lexington  near  Myrick  and  mines 
at  several  other  points  upon  its  line.  The  complainant  insisted 
that  the  defendant  by  its  rates  upon  coal  had  systematically  dis- 
criminated against  his  mine.  This  allegation  is  hardly  sub- 
stantiated by  the  complainant's  testimony  nor  apparently  is 
that  question  material,  since  the  complainant  does  not  claim  the 
recovery  of  general  damages  by  reason  of  injury  done  his  busi- 
ness or  his  mine,  but  only  specific  damages  for  the  charging  of 
unreasonable  rates  upon  shipments  actually  made  by  him. 

The  complainant  testified  that  he  had  shipped  to  points  north 
and  west  of  Atchison  8,681.985  tons  of  coal,  that  be  had 
paid  the  published  rate,  and  that  the  amount  of  freight  money 
paid  was  $14,964.16.  This  was  not  controverted  by  the  de- 
fendant, and  we  so  find.  We  further  find  that  if  the  rate  from 
Myrick  to  these  various  points  had  been  lower  than  that  in 
force  from  Rich  Hill  by  the  differentials  named  in  the  forego- 
ing findings  of  fact  he  would  have  paid  in  freight  money  upon 
these  same  shipments  $13,905.06.  He  baa,  therefore,  paid 
$D99.10  more  than  be  would  have  been  required  to  pay  had 
rates  from  Myrick  been  established  with  reference  to  those  from 
Rich  Hill  upon  the  basis  which  we  have  indicated.  These  ship- 
ments were  made  and  freight  money  paid  at  various  times  dur- 
ing the  years  1897,  1898,  and  1899;  all  of  it  before  the  filing 
of  this  complaint,  September  25,  1899. 

The  complainant  made  repeated  demands  upon  the  defend- 
ant to  readjust  these  rates  and  Iiefore  the  filing  of  his  complaint 
notiHed  the  defendant  that  unless  such  readjustment  was  made 
he  should  take  steps  to  aspert  his  rights  in  the  matter.  It  does 
not  appear  that  any  specific  payment  was  made  under  protest, 
but  it  does  fairly  appear  that  all  these  payments  were  tinder  t!ie 
general  protest  of  the  complainant  as  above  stated. 
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CO>'CLUS10X8. 

Upon  the  foroguing  fuets  the  following  concliuions  have 
reached : 

'i'he  eoinplaiiKiiil's  cont4*ntioii  that  the  rate  of  55  oenU  froB 
^lyrick  U>  Kansas  City  is  unreasonable  is  not  siuiained.  It 
is  nut  lu'Ul  tiiat  this  rat4.'  is  reasonable;  but  dimply  that  the 
]>lainant  in  this  ease  has  given  no  evidence  of  its  un 
ness. 

'I'iic  >aiiie  is  true  of  the  complainant's  contention  that  Ui 
rates  to  Atchison  'ind  points  north  and  west  arc  inherentlT  va- 
reasonable.  1  here  is  no  evidence  in  this  rec«)rd  upon  vhiek 
that  (} nest  ion  can  In*  intelligently  considered. 

The  claim  ot'  complainant  that  he  sh(»uld  be  allowed  a  differ 
i'Miial  north  and  west  of  Atchison,  as  well  as  to  Atchison  and 
points  si»iith,  is  sustained  to  the  extent  of  allowing  a  differential 
ot'  14»  cents  in  t'avi»r  of  Mvrick  as  far  north  as  Nebraska  Cilv 
*h  I  net  it  in  :iim1  :is  tar  west  as  (ireenleaf,  and  i>f  5  cents  berosd 
thcM'  I M lints  tfi  thf  termini  of  those  lines  of  the  defendant. 

Titi'  det'fiidant  cnnti'niled  that  its  Kic*h  Hill  coal  when 
x'p-tni  (I  :inil  n-ri|  tor  domestic  piirpos(*s  was  somewhat  inferior 
in  <|nality  lo  that  nt'  the  complainant  and  that  the  defendant 
niiirJit  ti{ii:tll/f  tlii*>  liv  making'  a  lower  rate  fmni  Rich  IliD. 
li  lia-  iMiri  tiMnid  that  tlirr«'  is  no  sut*h  ilitToriMico  in  fact  as  is 
jn-fit'\  till-  n.iir^i'.  Tlir  same  <'i»nchision  would  pn»bablT  have 
Im)  II  ri  :if-lM  'I  a«  a  wiatiir  of  law.  It  en>ts  the  complainant  near^ 
l\  'iH  ,-,  I,;.  :,  i,,ii  ii|.,r,>  111  niiiii'  hi-  cual  than  it  costs  the  defcMl- 
aiii  to  iiiiiii  ii-  niMl  at  l«i«*li  Hill.  If  ilitTerenee  in  qualitr  is  to 
III-  i-.|ii.ili/i  i|  in  t'av'T  of  tin*  ili-frnilant,  why  should  not  differ 
•  iM-i  in  ••..■!  ..i  iriiniti::  1m- ii|uali/i-d  in  t'avor  of  the  complainant  f 
\\  ):•  n  tlii  •-"iiijil.iinani  ai-i]iiiri'il  his  mine  lie  knew  tliat  tk 
^  •:)<:<  "'  (!•:*•  <-"al  \^a-  L:i'<ati'r  f^r  (Inmestic  pnr|Mises  than  that 
"•  111'  i.  1 1  il!  :iti<l  till  pri<-<-  iit'  lii><  mini*  may  w(*ll  liuvn  lM*en  fiand 
if!  ^  i'  '  -I  *li-i'  U\'''.  I>nt  -ni-li  an  ai|jn*itmen1  (»f  raten  as  that  put 
if'  *■''■■'  '■'■  •!.•  -i'  :•  n«l;t!ir  i-nTirfly  eliminates  tliifi  element  of 
^••■'"  ;i' 'i  iiii-jiiT  .|. -trov  ?lii-  \v..rth  •»!' coin  pin  i  mint  *s  property. 
It  :•'  '  -'I'll  pi-'i't  --  ..t*  ».|naIi/atii.Ti  i-.  pi'rmis'(ibli>  the  defendant 
m.'i'  ai  —  'l-M.  I\  .|i.-f;iri-  r|i,-  e.-mparative  value  of  every  mine  and 
in'Iu-tr\    ii|...n   it-   r.  a.i.      Snch   rate*  *;houlil  1m»  examined  with 
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the  closest  scrutiny  when  resorted  to  by  the  carrier  in  its  own 
favor. 

'i'he  complainant  earnestly  insists  that  the  defendant  cannot 
di-tini;ui<h  in  the  product  of  its  Rich  Hill  mine  between  '^soft 
coal"  and  "mine  run,  nut,  mill  and  slack."  It  has  been  seen 
that  these  two  products  of  the  Rich  Hill  mine  are  entirely  dis- 
tinct in  tlie  use  to  which  they  are  put.  The  latter  product  does 
not  compete  with  the  product  of  the  complainant's  mine.  The 
defendant  may,  therefore,  properly  make  this  distinction  in 
classification  and  may  apply  a  lower  rate  to  the  steam  coal.  Com- 
])arative  conditions  at  the  mines  of  the  complainant  and  defend- 
ant might  be  such  as  to  work  by  means  of  such  classification  an 
a(*tual  hardship  upon  the  complainant,  which  in  that  event 
should  be  corrected ;  but  it  is  difficult  to  see  how,  in  the  present 
case,  the  complainant  is  in  any  way  damaged  by  this  low  rate 
upon  steam  coal  to  Omaha.  Xor  is  he  damaged  by  the  failure 
of  the  defendant  to  publish  a  rate  upon  mine  run,  nut,  mill  and 
slack  from  My  rick  to  Omaha,  since  the  Myrick  mine  produces 
nothing  which  could  be  shipped  under  that  classification. 

It  may  properly  be  observed  that  in  a  case  like  that  under 
consideration  it  is  difficult  to  afford  the  complainant  adequate 
relief.  The  defendant  railway  company  owns  most  of  the 
mines  upon  its  system.  It  both  mines  the  coal  and  transports 
it  to  market.  It  is  a  matter  of  entire  indifference  to  it  whether 
a  profit  accrues  from  the  mining  or  from  the  transportation. 
Tt  may  so  adjust  its  rates  that  the  mining  of  its  coal  will  be  con- 
ducted at  a  loss,  the  profit  being  derived  from  the  carriage,  and 
in  such  event  every  coal  operator  upon  its  line  paying  those 
rates  must  do  business  at  a  loss.  The  only  remedy  available  in 
snch  case  to  the  independent  operator  is  to  secure  to  him  a  rea- 
sonable rate.  This  was  fully  explained  in  Coxe  Bros.  &  Co,  v. 
Lrhiqh  Vallrij  R.  Co.  et  ah,  4  I.  C.  C.  Rep.  535,  3  Inters.  Com. 
"Rep.  4^0.  It  is  referred  to  here  for  the  purpose  of  further  observ- 
in::  tliar  if  the  defendant  should  comply  with  the  recommenda- 
tion herein  expressed  by  raising  the  rates  from  its  Rich  Hill 
mine  instead  of  reducing  those  from  the  complainant's  mine, 
it  Tnight  tlien  become  necessary  to  inquire  into  the  inherent  rea- 
so7ia])h^ness  of  the  rates  themselves.  Such,  apparently,  would 
be  the  only  remedy  of  the  complainant. 
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C0^'CLUS10NS. 

Upon  tlie  foregoing  facts  the  following  conclusions  have  been 
reached : 

The  complainant's  contention  that  the  rate  of  55  cents  from 
My  rick  to  Kansas  City  is  unreasonable  is  not  sustained.  It 
is  not  held  that  tliis  rate  is  reasonable ;  but  simply  that  the  com* 
plainant  in  this  case  has  given  no  evidence  of  its  unreasonable- 
ness. 

The  same  is  true  of  tiie  complainant's  contention  that  his 
rates  to  Atchison  and  points  north  and  west  are  inherently  un- 
reasonable. There  is  no  evidence  in  this  record  upon  which 
that  quest  iun  can  be  intelligently  considered. 

The  claim  of  complainant  that  he  should  be  allowed  a  difFer- 
ential  north  and  west  of  Atchison,  as  well  as  to  Atchison  and 
points  south,  is  sustained  to  the  extent  of  allowing  a  differential 
of  10  cents  in  favor  of  Jlyrick  as  far  north  as  Nebraska  City 
«Iiincti<»n  and  as  far  west  as  (Jreenleaf,  and  of  5  cents  beyond 
these  j)<>ints  t<>  the  termini  of  those  lines  of  the  defendant. 

The  defendant  contended  that  its  Rich  Hill  coal  when 
screened  and  u-e(l  for  domestic  purj)oses  was  somewhat  inferior 
in  ([ualitv  to  that  nf  the  complainant  and  that  the  defendant 
mi^ht  e(jualize  this  by  makinir  a  lower  rate  from  Rich  Hill. 
It  has  been  fnimd  that  there  is  no  su<*h  diiference  in  fact  as  to 
justify  this  cniirse.  The  same  conclusion  w(mld  probably  have 
bei'ii  rriiclied  jis  a  matter  nf  law.  It  costs  the  complainant  near- 
ly r»o  cent^  a  toll  iiH.re  to  miiie  \\\<  coal  than  it  costs  the  defend- 
ant  to  mine  its  coal  at  Rich  Ilill.  If  difference  in  quality  is  to 
be  e<|nali/.ed  in  t'avor  <»f  the  defen<lant,  why  should  not  differ- 
ence in  <-"»-i  o|'  ininiiiir  U-  e^jualized  in  favor  of  the  complainant  t 
Wlieii  ilii-  (•••niplaiiiant  ai'<|uired  his  min(»  he  know  that  the 
valiii-  lit'  till-  coal  was  ureatt-r  for  tlomestic  |)urposes  than  that 
ot  \l\r\i  Hill  and  tlir  ]»ric<'  of  his  mine  may  well  have  lH*on  fixed 
in  view  nf  tliaf  fact,  but  -u<*li  an  a<ljnstment  (if  rates  as  that  put 
in  ini'iM'  liv  tin-  il'-fi  inlant  ontirdv  eliminates  this  olemont  of 
value  and  niii^lit  di-tp»y  tin-  worth  of  coni|»lainant's  pn)porty. 
Tf  any  >ni-li  ])rMce-<  of  iMpiali/ation  is  permis-iible  the  defendant 
may  alis«»liitily  diciaio  thr  roniparaiive  value  i>f  every  mine  and 
industry  upon  it-  n-aij.      Such  rates  shonhl  1m»  examined  with 
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the  closest  scrutiny  when  resorted  to  by  the  carrier  in  its  own 
favor. 

The  coni[»lainant  earnestly  insists  that  the  defendant  cannot 
distinguish  in  the  product  of  its  Rich  Hill  mine  behveen  "soft 
coal"  and  '"mine  run,  nut,  mill  and  slack."  It  has  been  seen 
that  these  two  products  of  the  Rich  Hill  mine  are  entirely  dis- 
tinct in  the  use  to  which  tliey  are  put.  The  latter  product  does 
not  compete  with  the  product  of  the  eoraphiinunt's  mine.  The 
defendant  may,  therefore,  properly  make  thia  distinction  in 
classification  and  may  apply  a  lower  rate  to  the  steam  coaL  Com- 
parative conditions  at  the  mines  of  the  complainant  and  defend- 
ant might  be  such  as  to  work  by  means  of  such  classification  an 
actual  hardship  upon  the  complainant,  which  in  that  event 
should  be  corrected ;  but  it  is  difficult  to  see  how,  in  the  present 
case,  the  complainant  is  in  any  way  damaged  by  this  low  rate 
upon  steam  eoai  to  Omaha.  Nor  is  he  damaged  by  the  failure 
of  the  defendant  to  publish  a  rate  upon  mine  run,  nut,  mill  and 
slack  from  ifyrick  to  Omaha,  since  the  Myriclc  mine  produces 
nothing  which  could  be  shipped  under  that  classification. 

It  may  properly  be  observed  that  in  a  case  like  that  under 
■consideration  it  is  difficult  to  afford  the  complainant  adequate 
relief.  The  defendant  railway  company  owns  most  of  the 
mines  upnn  its  system.  It  both  mines  the  coal  and  transports 
it  to  market.  It  is  a  matter  of  entire  indifference  to  it  whether 
a  profit  accrues  from  the  mining  or  from  thci  transportation. 
It  may  so  adjust  its  rates  that  the  mining  of  its  coal  will  bo  con- 
ducted at  a  loss,  Ihe  profit  being  derived  from  the  carriage,  and 
in  such  event  every  coal  operator  upon  its  line  paying  those 
rates  must  do  business  at  a  loss.  The  only  remedy  available  in 
stieh  case  to  the  independent  operator  is  to  secure  to  him  a  rea- 
sonable rate.  This  was  fuUv  explained  in  Coxe  Bros,  d-  Co.  v. 
Lehigh  V..nr,,  R.  Co.  elal.'i  I.  C.  C.  Rep.  535,  3  Inters.  Com. 
Rep.  460,  It  is  referred  to  hero  for  the  purpose  of  furtherobsorv- 
ing  that  if  the  defendant  should  comply  with  tlifl  recommenda- 
tion herein  expressed  by  raislnfc  the  rates  from  ita  Rich  TTiIl 
mine  instead  of  reducing  those  from  the  complainant's  mine, 
it  mipht  then  become  necessary  to  inf|uire  Into  the  inherent  rea- 
sonableness of  the  rates  themselves.  Such,  apparently,  would 
be  the  only  remedy  of  the  eomplainant. 
?  IxTEES.  Com.  41 
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The  defendant  contends  that  even  though  an  unlawful  rate 
has  been  exacted  by  the  defendant  the  excess  above  what  would 
have  been  lawful  cannot  be  recovered  by  the  complainanti  and 
refers  to  the  case  of  Van  Fatten  v.  Chicago,  M.  &  St.  P.  -K.  Co. 
81  Fed.  Kep.  545,  as  an  authority.  In  Cattle  Raisers'  Asso. 
of  Texas  v.  Fort  Worth  £  D.  C.  JB.  Co.  et  al,  7  I.  C.  C.  Rep.  513, 
553,  the  Commission  considered  that  case  and  refused,  for  rea- 
sons stated,  to  follow  it.  We  are  disposed  to  adhere  to  that  de- 
cision still.  While  it  is  certainly  true  that  the  remedy  by  way 
of  damages  is  utterly  inadequate  and  inconsistent,  it  is  apparent- 
ly the  remedy  prescribed  by  the  Act  to  Regulate  Commerce  and 
the  only  remedy  which  the  shipper  has  against  the  exaction  of 
an  imreasunable  interstate  rate. 

The  defendant  will  be  ordered  to  cease  and  desist  from  its 
present  relative  adjustment  of  coal  rates  from  ^[yrick  and  Rich 
Hill,  to  readjust  its  rates  upon  the  basis  above  indicated,  and 
to  pay  the  complainant  the  sum  of  $990.10  with  interest  Since 
it  is  dilKcult  to  arrive  at  the  exact  date  of  the  payment  of  those 
unlawful  freight  charges,  interest  will  Ik?  computed  from  the 
date  of  the  filing  of  the  complaint,  Sei)tcml)er  25,  1899. 
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].\  jiii:  Maj  ti:k'  oi  tjii:  APPLK  WTIOXS  of  CHICAGO  & 
Al/roX  RAILROAD  COMPAXY  axd  .Many  Other  Car- 
iMKhs  FOR  KXTKXSIO.X  OF  THE  PERIOD  WITHIX 
WHICH  THEY  SHALL  (^OMPLY  WITH  THE  PKOVI- 
SH)XS  OF  SECTIOXS  1  AXD  l>  OF  THE  ACT  OF 
.\L\Ii('H  L>,  Fs!»:j. 

Drrifhd    Drrcnibrr   .^3,    JS97. 

I'<tit  itiiiiiii.'  cjinicrs  «:raiit(''l  jui  extension  of  two  years  from  January  1, 
Isiis.  within  wliiili  to  eoniply  with  sections  1  and  2  of  the  railway 
-ifety  appli.iiMc  ad  of  March  2.  1S03:  and  those  owning  ears  and  looo- 
iii'iti\<'--  iKi.  ('<juij>|)((l  witli  couplers  and  train  brakes  as  j)rovided  in 
-<c<ti<»ii>  I  and  2  ot  >aid  act  rcnjuired  to  make  semiannual  report  of  cars 
an«l  lociMMHi  i\t>  >»>  c(jiiip])«(l  durin<r  tlie  six  months  then  preceding. 

Ri:iM)irr  and  Okdkjj  of  the  Commission. 

(  'lk.m  K.x'i's.  Connnissioner: 

Prior  t(»  ()(•!( »l>('r  s.  L^1>T,  a  niiiril)er  of  coiinnon  carriers  filed 
tlM'ir  rc-jH'ctivc  ]»f*titi(His  witli  the  Commission,  alleging  in  snb- 
-tnncc  tliat  tiiev  were  eniiaired  in  interstate  eommeree,  and  that 
fnr  (•:iusr>  th(M-('in  stated  thev  eould  not  bv  Jannarv  1,  1898,  com- 
jiiy  w  irli  the  reijiiirenients  of  the  1st  and  2d  sections  of  the  act  of 
('(•Hiiro-  (»t'  March  2,  is!):},  relating  to  safety  appliances  in  the 
li-r  «»t"  car-  and  joconiotive  engines,  and  askinir  extension  of  the 
pcrind  witliin  which  thev  shall  comply  with  the  ])r()visions  there- 
of. 

l'(»r  c(.ii\(iiiciit  reference,  the  act  relating  to  the  equipment 
in  <|iie-tinii,  jHid  under  the  7th  section  of  wliich  the  applications 
;ll'e  mnde,  i- here  >et  forth  as  follows : 
"An  Act  f<»  Rr«»ni(»te  the  Safety  of  Kmployees  and  Travelers  upon 

R:iili*n;i(U  hy  ( 'onipelling  Common  Carriers  Engaged  in  In- 

f(  r-f;ite  ( 'oninierce  to  Ktpiip  th(dr  Cars  with  Automatic  Coup- 

lci>  jind  (  niitinunn-  T>rakes  and  their  Locomotives  with  T)riv- 

ini:-\Vlie«l  lirake<.  and  for  Other  Purposes. 

*'//'  //  ( iKichd  hi/  flic  Senate  and  Uouse  of  Represeniatives  of 
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Ihc  i'nifcd  Slfdrs  of  America  in  Congress  assembled.  That  from 
aii<l  at'icr  the  lirst  day  of  January,  eighteen  hundred  and  ninety- 
ci^ht,  it  shall  be  unlawful  for  any  eonnnon  carrier  engaged  in 
iiiTer^tateeunnneree  bv  railroad  to  use  on  its  line  anv  locomotive 
cn^riin-  ill  moving  interstate  traffic  not  e(iuii)ped  with  a  iK)wer 
(Irivinii-wheel  brake  and  aj)j)liances  for  operating  the  train-brake 
>vst(iM,  or  to  run  anv  train  in  such  traffic  aft(»r  said  date  that 
has  not  a  sutlicient  nuniJK'r  of  cars  in  it  so  equipped  with  power 
or  train  l)rakes  that  the  engineer  on  the  locomotive  drawing  auch 
train  can  control  its  speed  without  retpiiring  brak(>men  to  use 
the  conimon  hand  brake  for  that  j)urp(»se. 

"Sec.  '2.  That  on  and  after  the  tirst  day  of  January,  eighteen 
hundrfij  and  ninety-eight,  it  shall  Ix*  unlawful  for  any  such  com- 
mon carrier  to  haul  or  ])ermit  to  be  hauled  or  use<l  on  its  line 
any  car  used  in  moving  interstate  tratlic  not  <'(}ui])iH>d  with  coup- 
lers couj)ling  automatically  by  im])act,  and  whi<*h  can  1k.»  un- 
coupled without  the  necessity  of  men  going  b(»tween  the  ends  of 
the  cars. 

"Sec.  :>.  Tbat  when  any  p<'rson,  tirm,  company,  or  corpora- 
tion enira;re<l  in  interstat<'  conimer<»e  bv  railroad  shall  have 
cijuipped  a  sutlicient  number  i>f  its  cars  so  as  t<»  <»oniply  with  the 
i)rovi>ions  of  section  one  of  this  act,  it  mav  lawfullv  n»fuse  to 
receive  froni  connecting  lines  nf  n»a<l  or  >hippers  any  cars  not 
(Mjuipped  sutliciently,  in  aceordanc<'  with  the  first  section  of  this 
jjct,  with  >U(li  power  or  train  brakes  as  will  work  and  n»adily 
interchange  with  tlie  brakes  in  use  on  its  own  cars,  as  nnpiirc^d 

bv  \]\\<  aet. 

■ 

"Sec.  I.  That  from  ami  after  the  tir<t  <lav  of  .lulv,  eisjhtoon 
bund  red  ami  ninetv-tive,  until  oiherwi>e  ordered  i>v  the  Infer- 

t  I 

>*ate  ('•UMimn'c  ( 'onnni->ii»n,  it  >ball  be  unlawful   for  anv  rail- 

rojj«|  «-omp;my  to  p.>e  anv  cir  in  intrr:»tat< mmen*<*  that  is  not 

provideij  wiiji  secure  grab  iron-i  or  bandhoMs  in  the  ends  and 
>idi'- of  ra<-b  ear  t'i»r  i^reatrr  --ectirity  to  men  in  conpling  and  nn- 
<*«.n|»jiiii:-  <Mr^. 

*'See.  .').  Tbat  witliin  ninety  djiy-  from  the  pas^^age  of  this 
;.et  till-  Ameri<';m  l{:iil\\:p'  .V-^-ociation  i-*  authoriwd  hen'hv  to 
di'^ii:n;nf  t«»  tlie  Interstate  ( 'omnn*ri'e  ( 'omniis«iion  the  standard 
!n'i::li!  "f  i|i*a\vl»ar-    tor    freiiilii    ear-,  mea-ureil   perpendicular 

froli"   tie  level  of  tbe  top-  i.f   ll;r    rail-   to  t||e  eeflfers  of  tllC  draW- 
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bars,  fur  i-atili  of  the  several  gauges  ut'  railrnails  in  use  in  the 
United  States,  and  shall  fix  u  maximum  variation  fnjm  such 
etan<la.rd  height  to  bo  allowed  between  the  drawbars  of  empty 
and  loaded  ears.  Upon  their  determination  beinp  certified  t«tbe 
Interstate  Commerce  Conuni&sion,  said  Commission  shivU  at 
onee  give  notiee  of  the  standard  fixed  upon  to  all  coimnou  ear- 
ners, owners,  or  lessees  engaged  in  intei-filate  commeree  iu  tha 
United  States,  by  such  means  as  the  Commission  may  depni 
proper.  But  should  said  a680c^iation  fail  to  determine  a  stand- 
ard as  abovcprovided,  it  shall  be  the  duty  of  the  Interstat*  C'lm- 
meree  Commission  to  do  so,  before  July  first,  eightefn  hundred 
and  ninety-four,  and  immediately  to  give  notice  thereof  iis  afore- 
said. And  after  July  first,  eighteen  hundred  and  ninety-five, 
no  curs,  either  loaded  or  unloaded,  ebiill  bo  use<l  in  int«'rstate 
traffic  which  do  not  comply  with  the  standard  above  provided  for. 

"See.  6  (OS  amended  April  1,  ISOG).  That  any  such  com- 
mon carrier  using  any  locomotive  engine,  running  any  train^  or 
hauling  or  permitting  to  be  hauled  or  used  on  Its  line  any  car  in 
violation  of  any  of  the  provisions  of  this  aet,  shall  be  liable  to 
B  penalty  of  one  hundred  dollars  for  each  and  every  such  viola- 
tion, to  ho  reciivered  in  a  suit  or  suits  to  Iks  brought  by  the  Unit- 
ed States  district  attorney  in  the  district  court  of  the  United 
States  having  jurisdiction  in  the  locality  where  f.iich  violation 
shall  have  been  committed,  and  it  shall  \xt  the  duty  of  sncb  dis- 
trict attorney  to  bring  such  suits  upon  duly  verified  information 
being  lodged  with  bim  of  such  violation  having  ocjnirred.  And 
it  shall  also  be  the  duty  of  the  Interstate  Commerce  Commission 
to  lodge  witb  the  proper  district  ftttorneya  information  of  stiy 
such  violations  as  may  come  to  ite  knowledge:  Provided.  That 
nothing  in  this  act  contained  shall  apply  to  trains  composed  of 
fonr-wlicel  cars  or  to  trains  I'orajToaed  of  eight-wheel  standard 
logjjing  cars  where  the  height  of  such  oar  from  top  of  rail  to  cen- 
ter of  coupling  does  not  exceed  twenty-five  inches,  or  to  locomo- 
tives u-cd  in  hauling  fiuch  trains  when  sncb  cars  or  loeomotivea 
are  exclnsivcly  used  for  the  tranfliK>rtation  of  logs. 

"See,  7.  That  tbc  Interstate  Commerce  Commisaion  may 
from  time  to  time  upon  fvill  liearing  and  for  good  eavsw  extend 
the  period  within  which  any  eomraon  carrier  shall  comply  with 
the  provisions  of  tins  act. 
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"Sec.  S.  That  any  employee  of  any  such  coninioii  carrier  wlio 
may  he  injiiretl  hy  any  hK'omotive,  car,  or  train  in  use  contrary 
to  the  provision  of  tliis  act  shall  not  Ik*  deemed  then^hy  to  have 
assuuKMl  the  risk  therehy  occasion(»<l,  although  continuing  in  the 
employment  of  such  carrier  after  the  unlawful  us(»  of  such  hnro- 
motive,  car,  or  train  had  h(»en  hrou^ht  to  his  kno\vl(»d^». 

'*X()TK. —  PrescrilK'd  standard  height  of  drawhars:  Standanl- 
piu<r<'  roads,  l'A\-*  inches;  narrow-i^au^e  roatls,  '2ii  inches;  maxi- 
mum variation  hetween  loaded  and  <'mpty  cars,  li  inches." 

The  ( 'ommission  th<*reupon,  on  said  Sth  day  of  Octoher,  1S1*7, 
ordiM'ed  as  follows : 

"In  the  Matter  of  the  Aj^plication  of  Certain  Kailroa<Is  for  an 
Kxtensjon  of  the  Time  for  K<juip]>inir  Krei«»:ht  Cars  with  Ant«H 
uuitic  Couplers  and  Train  IJrakt^s,  und4*r  the  A<*t  Approvetl 
March  i\  1M>:{. 

"Wliereas  the  Chicaiio  iV  Alton  liailroad  Company  and  cer- 
tain other  railn»ad  companies  have  fil(>d  ]>etitions  asking  fi»r  an 
(extension  of  the  time  within  which  their  cars  are  re<piirtMl  t(»  1h» 
e<iui|>ped  with  automatic  couplers  and  power  or  train  hrakes  un- 
der sections  -2  and  .'}  of  an  act — 
"To  Promote  the  Sat'ety  of  Kmployee^  and  TravtOers  upon  Kail- 

rt^ads  In-  ( 'ompeilin«r  ( 'ommou  ( 'arrier>  Kuij:air<*d  in  Interstate 

<'ommerce  to  Ivjuip  their  Car<  with  Automatic  Couplers  and 

(ontinuous  l>rake>,    and    their    L<H*omofives    with    Drivinjr- 

\Vh<M'l   IJrakrs,  and  for  Other  Vurpi-se-;/'  approvt^d  Marcli  2, 

l"^'.***!,  ai»n'<'ahlv  to  section  7  of  said  act  ;  and 

■ 

"Wlnivas  other  petition^  uf  a  >imilar  import,  a^kin^  a  similar 
exti'ii-i«»ii.  will  prol>al>lv  hr  tiled; 

"  Now,  the  ret  on*,  it  i"-  ( )nlen'd  : 

*M.  1  liat  all  -nrh  petition>  which  are  tiliMl  on  or  U-fon'  Xo- 
vemhrr  !."»,  l^HT,  -hall  >taii<l  tor  hearinu  at  the  otfice  of  the  Coin- 
mi?»-i«»ii  in  W  a-liimzton,  1).  < '.,  nn  \V<Mlne>day,  l><'<'ei]dK»r  1, 
l^!»T,  at  |ni»'r|.,rk  in  th<'  ton-nonn,  at  which  time  and  \Aiut*  all 
{MM'-nn-  intip'-tril  j'itlur  tor  or  in  oppn^iiiDn  t«>  extt'iidin^  tlio 
tinn\  a-  pi;i\i«l  tor  in  >aid  petition**,  will  Im*  heanl ;  and  at  s!U*li 
hearing:  any  prr^^on  inri-rrr^trd  may  appear  i-ither  in  pei*son  or  hv 
rMnn-rl  and  niav  tilr  anv  atiidavir,  stat«*mi'nt.  or  are:unu*nt  Ik^hf- 
Mii:  upon  that  ipK-^t inn. 

"-.    That  rvrrv  prtitiourr  -hall  tilr  with  the  (*onnuission,  on 
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or  before  Xovember  20,  a  statement,  under  oath,  of  the  i 
ing  facts:  (a)  The  total  number  of  freight  oars  owned;  (6) 
total  number  of  freight  cars  which  will  be  equipped  with 
Hiatic  couplers  December    1,    1897;    (c)  the  total  num 
freight  cars  whicli  will  be  equipped  with  train  or  power 
December  1,  1897 ;  (d)  the  number  of  freight  ddi 

l)een  ecj nipped  with  automatic  couplers  ei    i         idar  y  i 

ilarch  2,  1893 ;  (e)  the  number  of  freight       8  which  have  be 
equipped  with  train  or  power  brakes  each  <     Bndar  year  a 
March  2,  1893 ;  (/*)  what  new  freight  cars  have  been  purd 
or  constructed  since  March  2,  1893,  whidi  were  not  equi 
with  automatic  couplers  and  train  or  power  brakes,  and 
purchased  or  constructed. 

'*3.  p]verv  petitioner  shall,  on  or  before  November  20  next, 
give  notice  of  the  fact  that  it  has  made  application  for  an  extea- 
.sion  of  time  bevond  January  1,  1898,  as  aforesaid^  by  publishing 
in  one  news])aper  of  general  circulation  in  the  largest  town  upon 
its  line,  and  by  posting  in  its  stations  at  terminal  and  junction 
points,  a  notice  in  the  following  form: 


"  'safety  appliances. 


''  'Xotice  is  hereby  given  that  the Bail- 


dSof  1 

it  of  4 

B 

ICI 

) 

(         0£ 

• 

1,   : 

^, 

])an,v  has  applied  to  the  Interstate  Commerce  CcmunisBion 
an  extension  of  time  beyond  January  1,  1898,  within  which  * 
are  required  to  equip  their  freight  cars  with      i1  c< 

and  power  or  train  brakes,  under  sections  2 
])roved  March  2,  1893,  relating  to  the  equips 
interstate  commerce,  with  such  safety         i; 
hearing  upon  said  application  will  be  had  at 
mission  in  Washington,   D.   C,  on  DecemI 
o'clock  in  the  forenoon. 

"  ^Vt  that  hearing  all  persons  interested  for  or  i 
granting  of  the  relief  prayed  for  will  be  heard,  ei      ■  in 
or  by  attorney,  and  they  may  file  with  the  Comm        n 
statement.^,  or  arguments  iot  or  in  opposition  to       l" 
or  before  such  date.' 

''Each  petitioner  shall,  on  or  before         i        of 
with  the  Commission  an  affidavit  statu 
been  posted  as  herein  required,  and  giv 
of  publication  of  the  newspaper  in  whidi 


cts 
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lisliod,  and  sluill  make  such  t'urtlitT  proof  of  the  giving  of  said 
notice  as  may  he  siihseqiK^iitly  required;  and  no  petition  will  be 
heard  uidess  notice  has  lu'en  given  in  accordance  with  this  or- 
der." 

('n]>ies  of  this  onU^r  were  sent  hv  mail  to  all  common  carriers 
l)v  rail  in  the  rnitcul  States. 

Suhsccjuent  to  the  liling  of  th(»  j)etitions  alK)ve  referred  to,  and 
prior  to  DecendwM-  1,  1M>T,  tin*  date  lixed  for  hearing  the  sanie, 
many  other  applications  for  lik(*  relief  w<»re  tiled.  The  several 
petitioners  are  as  follows: 

PI^TITIONLXC;    JiOADS    AND     ^:QrIPME^'T  AS  RE- 

POin  KI)  OX  PKTJTIOXS  FlLKl). 


Number 

Number 

fan* 

itira 

Number 

(HlUipIHHl 

equipped 

Name  of  road. 

car!*  owned 
IH.V.  1, 

with  au- 
tiMuatU* 

with 
train 

WC. 

(*ouiilt>rH 

brake 

IKv.  1, 

Dec.  1, 

1«»T. 

IMC. 

liosum  &  Albany  K.  U I 

Itnn.-ild.  Si.  Marys  \  S4»uiliwfsi«>iii  U.  U 

<'l»if;ii:i>.  St.  raul.  Mlnnoapdlis  ^  oninh.'i  Uy... 

riipi.  K.ar  Ac  Vadkln  Van»»y  Uy | 

(')iaiiaiitHi::n.   Iloint-  &  Souilit'i'n  U.  I( 

I>f]n\van'.   I.ai  ka\iiinna  ^V  Wrsifi'n   K.   It 

Kast   Ac   Wist    n.   n I 

Frf'iiiinit.   KIkhorn  \  Missouri  ValN'y  U.  U 

I'indlay.  I"i»rt   Wayin'  Ac  Wrsti'rn  lly 

Ihiiiiincdt.i)  A:  llniad  Top  Mountain  U.  K.  nnd 

<"o«l  To ; 

Ki.jiinrv  A.  mark  Mills  Ky 

I.nki'   Sborc  A:    Mit-lili:ari    SoiitluTii    Ky ' 

ManisitM'  A:  Nt»rtlifaHt<Tii  U.  )i [ 

Maroii   A:   nii'UiliiKliani   Uy ■ 

Milaaiikff  Ac  Snprrior  Uy | 

\i'\iida  ( 'allfornia  on-U'iM    Uy 

N»'v.    ^  ork.  Ontario  \  W»'sii-rn  Uy 

N«'\v  Yiirk  Trniral  Ac  llu(1*<on  Ulvi-r  U.  U 

U h  (  riik  n.  n I 

Sra!ioanl   .Mr  I.lici' 

Sioux  ni\    A:    railtir   U.    U * 

San   Antonio  \   Arnns.is   l'a«s  Uy 

WrsiiTii    Maryland    U.    U ' ' 

Wi-allh-rfonl.    M>ntTal     Wi'Ils    Ac    NorthwrstiTn" 

Uy ■ 

WiscoiKin  Ac   >Mi-liit;an  I{v 

Wallkill    Vallry    U.    \l..'. 

Kansas  riiy  a!  omalia   Uy ' 

Virksfniri;.    Shri'V»'p.iil    A.'eaiilii'    U.    U 

Atlanlii-  <'<asi   l.int' ;  I 

Uirlnuoiid  \    eftrrsimrir   U.    U 

I'l'tiMslHiri:   U.    U ■ 

WiliuliiL'ton  \   Wrl«Ion  U.  U 

l-'lon-i U.    i:     

Wllinini;roi».  r.ilnnihia  A.-   Anirusta    U.    U 

M.in<  lif'sit-r  A:  Autusta   U.  U ' 


.'i.riir» 

r.jiir» 

3.452 

•J4  1 

1!44 

0 

s.'m;;i    : 

T.tMW) 

0.405 

:;7n    ' 

27« 

40 

•j:.ri    • 

l.-.l 

2 

L'»i.i>71      ' 

2ri.:;24 

12.210 

:rj 

25 

4 

*.ns«     ; 

;i.7«M) 

2.400 

r.i    ; 

7:j 

0 

I'.fJoO     ! 

•j.riio 

570 

.»! 

o 

57 

i.s.7«;l' 

l.v.««M 

13.677 

■-".Ml 

•JIKI 

1 

r.n' 

lill! 

0 

I'll 

4» 

O 

M 

r.i 

!            0 

i;.::o:( 

.'.7<Mi 

565 

::s.t»si 

;i7.r,j»2 

21.385 

;:.s:{u 

:i.s;to 

2.209 

::.::«;:{ 

1.S4M 

435 

:ti;!) 

:uo 

320 

i.r»iis    ' 

1.270 

1.310 

:i!i4 

48U 

108 

T." 

n 

0 

.'7!»     ' 

5711 

10 

11!     . 

11! 

8 

:iiH 

270 

S29 

t;i;:t 

t*i24 

464 

141      ! 

l.tR 

128 

4LM»     ■ 

41f( 

418 

1  .'i77 

1.450 

■         1.038 

::4s 

n4S 

!            276 

r.Tj 

5M7 

(            800 

r-M 

110 

1         or 
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XumlHT 

Number 

ears 

curs 

XumlHM- 

equipped 

equipped 

Naiiu'  i»t  road. 

cai*s  owned 
Dec.  1, 

with  au- 
toniatie 

with 
train 

1WI7. 

couplei"S 

l)rake 

Dec.  1, 

Dec.  I, 

18l>7. 

1897. 

.\<iri  h«';ist«'rn    K.    K.   «»f  Souih  Carolina 

<  lit'iau    V.    I  );nlin;;ion    I{.    \l 

.\<.rlulk    »S:    Caroliiui    K.    It 

Wiltniiitiion  iV:  Nrwbciii  K.  K 

Chicago  iV   N<»rt  h\v»'.si«'rn   Jl.   K 

r.ulTalo    \:    Sus«|ii«'liaiinn    It.    It 

I'ii  tsiMirtr  ».^  I.nk"  i:fi»'  It.  It 

<  liii  ai:<»  'l'«'riiiinal  A:  Transf^T  It.  K 

I'liilad.'lpliia    lV    Itcadinjr   It.    It 

l'.Mni:<»i-  iV:  Aroosi Mok   It.   It 

d"ii«lil)iirir   It.    It 

<  itMilUM.'l    It.    It 

Wiiiuria  vV   Wj'stcrn   Ity 

Alabama    vV    \"icksl)iirK   Itv 

.\im    Aitx.r   It.    It ■ 

(Jit-at    Noitlu'iii    Ity 

Ilasti'iu    Ity.   <tf   Miinn'Sota 

Molilalia   ('•■mrjil    Ity 

low  a   rtiitiMl   Ity 

New    (Ulcaiis  «.V:  N-irllu-astcrn  It.  R 

i;m.'  It.  It 

Tin-a    It.    It 

Xt\v  ^'oik  i.Vc  CrtM'Mwood  Lako  Ky 

.Ni\v  ,F»'rsi'v  ^:  .\«'\v  York  R.  R. . 

<"lii(ai:(»  A:    Kri.'   R.    R 

<  lev. "land    (  iiKiiiiiati,  Cliicajjo  &  St.  Louis  Ry. 

AVt'sr<'iri  N»'\v  York  iV:  Pennsylvania  R.v 

Itlo  <Jiand«'  Wcsicrn  Ity 

Cfiitral   of  (;»M>i-«ia    Ry 

Til  t  shui-Lr.  I.islKMi  iV:  \V«'srorn  Ry 

St.  .lost'ph  iV  (Hand   Island  Ry 

r.alt  iiiiur.'  ^V   Ohio   SoiitlnvcstVru    Ry 

I  nil    i:r(...k    Ity 

Itrrruii.  (;r.'uid  Rapids  iV:  \V«'stern  R.  R 

.\ii/<>iia  «.V:  Nt'W  Mexico  Ity 

.M<  lupliis  ^:  « 'har!«'slon  r!  It 

Mi'lii-an    <'.«nn-ai    It.    It 

.\<.il<.lk   \    Southern    It.    It 

So- It  hern    Ity 

\\<si    Xiiirinla  <'entral  ^V  IMtlshurg  Ry 

<'lii<ai.'o  ^V^   West    Michigan   Ry .* 

Noil  lierii  raeilu-  Ity 

Ko(  k   Island  iV-  Teoria   Rv 

.\ilaiiia    vV:    West    Point    R.    It 

Western     Ky.    of    Alabama 

<  lii-  aL:o.   M  ilwankee  iV  St.   Paul  Ry 

New    ^(.rk.   rhiratro  ^:   Sr.   Louis  R.   R 

Lehi-h     \Mlle.\      It.     It 

P'-iMi^ylvariia    i^;    Northwestern    R.    R 

Maiiis;e,.  a    Craiid   Rapids  R.   R 

'l--\a<    ieiiii-al    It.    It 

< 'iii'iiinat  i.    Ilamilioii    A:    Dayton    R.    R 

St      Louis    <out  liu  e.v;t  ern    Ity 

St.   Loiii>  Southwestern   Ry.  of  Texas 

Ty  ItT   Soul  In  ;istefu   Ity. 

< 'Ifx  eja  tid.    .Vkroii    vV    Columhus    Ry 

l"or;    \\  oil  h  A:  I  ii'uver  City  Ity. .  .  .* 

Kansas  A;   Tolorado   Paeitie   Ry 

rnioii    I'a.  i'M'.    Lincoln   \-  ('(dorado  Ry 

<M-.-i:on    Railroad   »V   Navitrntion   Co....* 

Ci-ind    Trunk    Railway    System 

Krnsas  Ciiv.    \\,v\    S<-ot  t   A:  Memphis  R.  R 

Louivvillf  \  Nasi.ville  R.  R 

i:vaiis\  ill.-  A;  Telle  Haute  R.  R 


442 

40 

328 

(50 

30,017 

750 

r>,740 

2S.12(^ 
L2S1 
r,.l.-')4 

i.:u)7 

203 

r.2i» 

1.742 

13.247 

L.l.'iO 

i.2r.o 

1.804 

l,r.93 

40,808 

134 

9 

85 

1.973 

1.3,288 

8,0(51 

90.3 

4.931 

23 

G42 

G.<;2G 

3,278 

1,151 

58 

1.277 

14.097 

292 

20.384 

1 ,924 

2.6(58 

17,893 

498 

341 

28G 

27.7G9 

7.1  G5 

29.3(>3 

1.2G5 

96 

213 

7.651 

4.388 


2.792 

956 

303 

744 

3.003 

26.087 

9,103 

20.610 

3.941 


39(^ 

35 

316 

58 

31.719 

675 

5.135 

225 

22.476 

1.210 

3.875 

1.062 

179 

402 

1.186 

11.408 

624 

1.200 

1,120 

1.050 

30.097 

48 

0 

85 

1.333 

9.018 

6,243 

(561 

3.424 

18 

420 

5.040 

2.887 

960 

40 

814 

11.344 

218 

16.277 

1.430 

2.142 

13,739 

377 

258 

182 

20.065 

5.422 

22,803 

796 

96 

81 

1.480 

468 


624 

335 

74 

149 

553 

4,767 

1,753 

4.335 

647 


229 

23 

179 

45 

22,953 

190 

4,743 

0 

5,243 

633 

2.907 

764 

102 

329 

726 

9.403 

308 

1.134 

550 

570 

12,433 

3 

0 

16 

313 

4,320 

585 

903 

1.265 

0 

533 

1.250 

1.541 

13 

36 

556 

5,792 

60 

9.867 

350 

357 

14,847 

246 

112 

25 

14.308 

1,631 

12,878 

79e 

0 

0 

250 

464 


395 

58 

2 

744 

1,793 

4,611 

2,342 

2,860 

276 


<)5() 


IXTKKSTATK     iUMMKKCK     KEPOKTS. 


Name  of  road. 


NuinlM*r 

carsowiuMl 

Dot-.  1, 


NiiiiilM*r 
can* 

I'tlUilllNfl 

witli  aii- 
toiiiatio 

(>ouplcr» 
Dec.  I, 

ifvr:. 


N  tun  her 

(•am 

(•t|ul  Plied 

with 

train 

brake 

Dcjc.  I, 

lHe7. 


i>K(l<'iiHhiii-K  Ac   Kiikc  ('liiiiiipliiiii   I(.   H 

I^oiiiHville.  IIoiHlerHon  &  St.  LoiiiH  Uy 

ToJ*^!*)  &  Ohio  tVntral   Uy 

Kaiiiiwhii  &,  Michigan  Uy 

MirtHoui'i  I'acitic  Uy 

St.  LdiiIk.  Iron  Mountain  &  Sonthorn  Uy 

M(»I)il.'  &  ohU.  H.  n 

(Mnriiinatl.  N«>w  nrli>anH  &  T«>xaK  I'ai'illc  Uy... 

IMttMhurK.  ItoKHt'inor  &  I^ako  Krio  I{.  U 

Now    Knpland   U.    U 

OroKon  Sh(»rt  Lln<»  U.  U 

KlKin.   Jollpt    &   KaKtorn    Uy 

I'lmt    Ac    IV 1-0    .Mnninotto    U.    U 

L('xin};ton  &  Kastorn   Uy 

riani   Systoin  of  UaliwayK 

Wnhash  Uy 

fantidian    raritlc   Uy 

Intoniatloiial    Uy.   n(    Maini> 

MonironI  &  Atlantic   Uy 

Ni'wimrtf.  iMilrhcss  &  t'onniM'tirnt  U.  U 

I»<Mawaii>  A:   Iliidsun  Canal  ("(inipany 

Tiiiiui    I'arllic    Uy 

Li'lii^li   Ac   lludsdii   UiviM'   Ity 

rii'Vi'Iaml,   Lora'n  &   WliiM'llnu  Uv 

\a\\v  Kill.  Ac  Wosiorn  U.  IC 

Minnrapulis  \  S;.   l.uniM  IC.   U 

I'lM-oM   Vall»»y   Uy 

I'onland  .V    Uorlirstor   U.    U 

Sllvrr    I.ako    Uy 

Miipnimahi'la  Uivrr  U.  U 

Kill  land    U.   U 

<'i'niral  U.  U.  i>f  N4'w  .li»rsoy 

MIssiMiri.   Kan.sas  iV  'I'i'xas  Uy 

IN>n>is>  Ivanin    U.    U.   SysConi 

.MN'Uhi'ny  Valli'\    Hy 

\oriliiM-ii    CiMiirnl    Uy 

I'fillatii'Iptiia.   Wilniinmnn  &  Kaltinioro  U.   U. 

riMiilHTlaiid  Will.'v  U.   U 

\V»'si    .IiTSi'y  A:  St>asl)iin-  U.   U 

r«-iinsy:v:ini:i' f'linipany.   indufilni;   Tniiin    \At\o 

l'\\\s\i\ivii.  I'lirt  WayiM- Ac  <'liita«i»  U.  U 

Cli'Vrland  A:   IMflshiirK   U.   U 

Krii.  \  I'ittslHiri:  U.  U 

I'iiisliniu.  ^  oinmvi.iwii  Ac  Asliialmla   U.  U... 

Titli'il.i.  WalliniMlhm  Vallt-y  Ac  (diiii  U.  U 

I'll  i>)inri;.  ('in<-inniii  i.  rincaun    \    St.     I.tniN 
U\ 

I.liili-    Miinnl    U.    U 

IndiauaiHilis  \-   \'liii-4>nni'>«   It.   U 

<'inrinn:ili   iV    Miisklimnni    Valley   Uy 

r|i'V4«hMid   A;    Mjiiii'lla    Uv 

Toh'tlii.    r»'iiriii   \   Wiv-^ii-rn    Uy 

Tt'iT*'   Manti'  A:    lniliMiia|Hi]i>4   \l     \{ 

<iraiii1    UaiiiiN   and    Indiana    U.    U 

.\siMri:i   \   (MJiiinliia    Uivit   U.    11. 

riiaf»'ant:ay    It.    U 

.Malta ma    Cn'ai    ^linilnTn    U.    It 

rhl-aui*  A:   .Mliin   It.   U     

Simfli   «";M-.,lina   \  il-niirla    It.   It 

Whi'.liiiL'  A.   I.akf   llri.'  It     It 

Mhini-.iii.'li-..  Si     I'ail  \  Saiili   St»'  Maii»'  lt>  .  .  . 

I  dilo   Ui\i-r  \   •  'hiirli'-fiiii    K> 

<Mni-liinati    NUrihiTii    It     It. 

^'iMipiT^iiiw  n  \   I'liailiiir*'   Nalli'v   It.   It 


-  "r* 

ri.4r»4 

12,77'J 
S».184 
4.012 
I<.7S7 
2.1!1»M 
;«.1N7 
4.1.".H 
'J.ooo 

:i.:ti»:{ 
:(i»p 

4.ri4M 

rj.'ji!o 
1  7,;mj'J 


7ri4 

114 
lo.ooo 

74:1 

4.1 4l» 
."t.l."»4 

"'"7<» 

2;m 
(i'jo 

s:!i 
io.i;7:t 

S.7!».' 
d4,"J7r» 

!».l»li> 

ll.'iS 

r.ti 

'ji.*Ji:i 

J».ni7 

t.:it«; 

1..-..".! 

1.174 
1 1 .0'JIS 

7i»* 
••"^ 

!.•«;:; 

..I.I.I 

.•1.7 1 1 

•J.**.'.' 

.-|.T 
10*J 

:j.iiOrt 

I,.l  I  li 

].is«; 
ri.7<i'» 
t'i.o:i7 

!.•>.*.  1 
It 


ItiU 

r»o 

Tt.:WH 

:i.4si 
1  .«;.'»ii 

l.U.'i7 

i.:t47 

N4NI 

i.:{7o 

.'lis 
1.7'JO 
4.770 

7.«Hl 


o 

TiO 

057 

i.»:ui 

Ktll 

i.or>ri 
1.470 

4lt5 
t»3S 

7 
.'ii 

.'i.oriO 


i-jr. 

4 

7.o7r» 

1.2.-13 

i;.i»7:t 

0.1 4.% 

44.-1 

105 

•j.;w.- 

1«il 

2.740    ' 

2.077 

l.«M>0 

20(> 

i«; 

7« 

14.". 

12H 

:tpN 

Km 

.'INI 

2nn 

1:00      - 

r»o 

r..:«24 

2.211 

.VllMi 

:i.:i5i 

:jri.02i 

no..*i(io 

•j.i»:m    ' 

74H 

i».7rt7 

2.ain) 

•J.7sr, 

2.413 

:ti;it 

ir.7 

2tn 

258 

1 4.24:. 

M.75« 

.-..uii 

:i.f»7(t 

:i.io:i 

i.iiar* 

iiHll 

42« 

1.049    : 

l.fMHI 

1.1 7:« 

561 

7.nis    ■ 

3.n:i3 

47.- 

noM 

1^4 

34 

2r.4 

133 

2nn    ' 

n 

717 

niu 

2.rt42 

1.714 

2.21  f>    ' 

R30 

no 

34 

110     ' 

n 

1.S20 

i.r.7o 

2.^20 

1.172 

.101      . 

201 

2.:ioo 

I.OOfl 

2.212 

1.347 

107 

0 

.'r.o 

0 

0 

0 

SAI- KrV-AI'TLIANCK   ACT   OK    MAKCII    2,    ISJjrj. 


G51 


Isume  nt  nmd. 


Xtinil)er 

curs  owned 

IHh;.  1, 

18«7. 


Nuinlx»r 
c'urs 

with  au- 
toinutic 

foiiplei'8 
Ik'c.  I, 


Number 

cars 

e<|uipped 

with 

train 

brake 

Dec.  1, 

1897. 


Main*'  (♦'Utral   \i.   U 

SlMTiiiaii.  Shr»'V«'p«»rt  A:  Soiithi'rn  K.  R 

(hira^o.    Imiianapolls  A:   Louisville  Uy 

<'lii«auo.  lI«Mk  IslaiKl  &  rnclllc  Uy 

I?iilTal.>.    Il»»(li»'st«'r  A:    rittsbiirj;h    Ky 

(Itoiiiia    Sonth«Tn   \-   l-Morlda    Ky 

<  hicaKo.    r.urliii^ton  A.  <^ulncy   K.    K 

Hannibal  ^  St.  Jos^'ph  K.  H. 

Si,   I.uuis.   Ki'okuk  and  N<)rtli\v«»Htern  II.  U. 

r.nilinjrton  A:   Mlss<uiri    I^vcr    U.    U.    in    Ne- 

liraska. 

<'lii<aK'«'.  llinliny;t<>n  A:  Kansas  City  Ry 

<'lii«  iL'o.  I?nrllnu:t<>n  A:  N«)rthrrn  R.  R. 
Kansas  (hv.   St.  .I«»s«'ph  &  C(Min<'ii  UiuflTs  R. 

ii. 

<  lusaiM'Mki'    \    nlii..    R.    R 

Cninn    i'ariin-.    HcnvfT   A:    (Jiilf    I{y 

WiMoiiviii    rciitial    i.iin's 

i'.osritn   A;   Main*'  R.   R 

i'.a't  iniui-.'   \   Ohio    U.    \i 

<  liit  ai:"  iV:    i:ast»Mn   Illinois  R.   R 

C.Ioia.l..   Midland   H.   \i 

Kri*'  \    \V.\oinin:;   Valhy    It.    R 

I'Nuida    Ci-niral    \    I'»'nlnsnlar   R.    R 

lllin..i«<    Cfntial    it.    R 

St.  Luiiis.  iNM.ija  vV:  .North«M'n  Ry 

IN.ntiar.   oxford  A;   N«»rtli«'rn   R".   R 

K»'..kuk   A:    \V«'st<'ni    It.    It 

i  >»  s  Moitus  iV:  Kansas  City  Ity 

\a/<>o  ^:   .Mississippi    \'all»'y   It.  It 

.\tlaj)i;».    Knoxvill*'   A.    Norilu»rn    Rv 

<>lu,,    Riv.--    R.    R '. 

St     rani   .v   Mnlntli    Ry 

<>l'i.)  S..ntl..'rM    It.   It 

(■''Uiral    X'.'iniont     It.    It 

K.risa-;    <'ity    vV:    .Nort  hui'strrn    Ity 

LiMii<viii»«.   i*van<\  ill.'  «\:  St.   Louis  Consolidated 

R     R 

Noll '.Ik  \  \V.<f»'in   Ity 

I'lt  t  vti'irtrh  \  \\»'sirrn  Ry 

Ci.lii.i.iin^.   Sandusky  \    llockin^  Ity 

ItHliana.   l»«'(ntur\  \V«»st«'rn  Ity 

<  It-N  .l.-iiitl     It'iininal    \    N'alN'y    It.    R 

l»in\>'r   A:    Ui<>    (;iand»*    It.    It 

I  niian.i.    Illinois  a:    Iowa    It.    It 

\;i>-ii\  ili'-.    Cjiar  lanncura   A:   St.    I>4»uis  Ry 

Miii:t..iir    R      R ', 

N.'A    ^oik   iV:  (Mrawa    It.   It 

St.    I.«inis     Indianapolis  \   I'astern   It.    R 

'('.•\as  iv    Pariii.-   Ky 

.\t.ln<.ii.    r..|,.>ka  vV:  Santa   I'e  It.   R 

s.iuthtrn    (alifi-rnia    Ky 

Sjinta    r.'   I'a.iiic   K.   R ." 

S">.;!li.  in    I'ariii.-   Company 

Moi^MUv     Loni-ii.ina     iV     'i'e.xas     R.     R.     and 

^;  '-a  lii^li  I  [I    <  'o 

I. Militia. la   W'-Nrci-n    K.  It 

.\i^;ni    vV    \.>rt  liu  fstrrn    It.    It 

•  ••nr-.il    r\.i<\   Nortlj\v«'st«»rn  It.  R 

<  .ah.  .--I  ..M.    I  lairi>lii;iL'   «\:    San    .\ntoido    Ry.. 

«;u,*.    W.^fiMii    !"♦  \as  \    rncilic   Ry 

I  l..i,v.i,.ii    \    'I'.'xas   Central    It.    R 

]'<>\-\    Woiili   \   \r\v  (h-lrans  Ity 

\,\\    \. -ik.    Ifxas  A:   .M«'.\itan    Ity 

I'rxa^    A:    Ni'xv    orU'ans    It.    R 


a.;no 

150 

<5.09H 
l,lil4 

a.s.Hr)4 


14..'<:?:j 

2,(>1(> 

7.:m2 

1>,14« 
1.454 

1.1  ;«> 
2«.4i)r) 

1.141i 
112 

3.:no    I 

100  1 
1.440  I 
2,1>H4     1 

2.1 'i."!        I 

2.240     1 
4;^.'.     ! 

I 

2.:«M    ■ 

l«.0.->4     ' 
.■»..'>H2     ! 

;»,.."ioo 

7:u    I 

1^.024     i 

7.r».'i8    ' 

2:i4 
r»,o7o 

lOH 

r»id 

100 
4.d7(J 

2<i.sos 

17« 

i..sn7 

2.H.40.1 


1.01  a 

30 

l.fiOK 

10,751 

4.471 

«74 

24,429 


7.870 

1.445 

:?.l>9« 

5,289 

1(J,967 

4.5;i9 

60a 

540 

850 

11.214 

a  50 

Xi 

456 

81  a 

2(t 

4aO 

225 

1.1  iS 

59 

192 

1.940 

({4 

500 
^2 
32 

:J84 


070 

50 

1,00« 

6.611 

1,447 

95 

16.513 


6,304 

1,773 

3,737 

4,025 

14,150 

3,558 

1,454 

201 

315 

9,614 

350 

0 

456 

106 
27 
307 
175 
0 
323 
219 

151 

2,388 

2 

0 

40 

0 

7,558 


7 
52 

68 

19 

0 

0 

20 

0 

0 

1,8.38 

2.006 

9,678 

23,256 

51 

176 

350 

1.387 

1.'^.935 

18,908 

i\ir2 


INTKKSTATK     (UMMKIKK     UKl»ORTS. 


Name  of  rood. 


cui-HowiuM 
\h\\  1, 

1HW7. 


NuiIltNM' 

i*ars 

witti  iiii- 
toltiiitir 

1«*7. 


NiimlKT 

*'iin« 
<-<|iif|i|ied 

wifh 
tniiii 

IkHr.  1, 


(Viitnil  Itranrh  I'liion  riicitlc  K.  U 

N<'\v  (irlf'iins  &  Nortli\v»'Kt<'rn   Hy 

(')i)irlosti»n  &  \Vost»*rii  rnroliiin   Uy 

Arkansas  Midlaixl  U.   U 

Atlantii-  &   l>:invllle  Ky 

ltra<]tiir(l.  Ilf>r<I<>ll  &  Kiiizim  Ky 

Itinniii;;hain.  Selnia  6i  New  (»rl«'nii8  Ity 

<  'ai'N4)n  iVt  ( 'olorado  Uy 

(Milrapi  <ii-fa!   U't'sltTii  Uy 

('ai'iillna  A:   Noi'tliw(>sti'rn   Uy 

riiicinnati.   }'i>rtsinoiith  &  Vlncinin  U.  U 

<'i'ntral  I'dinsylvaiiia  &  W«>8t<'rn  U.  U 

('hcsapfaki'   Ac    Nashville   U.    U 

<M«'Vclan(I.  ranifiii  ^  Southern  U.  U 

rhlnip'.  I^M.rln  &  St.  LouIk  U.  U 

rrooknl  TnM'k  U.  U.  A:  Tnal  ('i> ! 

Duliith.   South   Shor(>  Ac  Atlantic  Uy I 

Diilulh.  U«><1  WliiK  &  S<»iith(>rii  U.  U i 

Kvaiisvillo   A:    IiMliaiiaiHilis   U.    U I 

Kiircka    SpriiiKs    Uy | 

(itMH'iria    A:    Alabama    Uy j 

tHMU'Kia    Nurtln'rii    Uy ; 

iivt'ixi    Falls    A:    Tanada    Uv 

<Jnir  Ac  (Ijliajfo   U.   U ' 

lloust«)ii.    Ka.sl    Ac   Wi'st    'I'rxas  Uy i 

ll\va<*fi  Uy.  A;  Navigation  <'o. ....* i 

Kaiisa'^  Midland   Uy ' 

Kanona   &    Trai  tslmr^h    Uv ' 

I.itll«>   UiM-k  A:    Mt'mplii^   U.   U i 

l,a\vri'n<-t»villr  Uranch   U    U ' 

Mai  on.   iMililin  Ac   Savannah   U.   U i 

N't'w  Voik.  Snsijui'hanna  Ac  Wi'st«'rn  U.  U 

Norrln  rii  .Mabania  Uy : 

rrorlit.    I»»Miitn''  A;   i:\ansvillf>   Ity 

rai-Mic-  riijist    Uy ■ 

ronirlikrrjisi*'   \    Kasti'i'ii    Uy i 

Uavmswood.   SiM'nr»M'  \,  (;ii>nvill«*  Uy ■ 

Sioiix  niv  A.   Nonlwrn  U.  U 

uio  <;i':in«ii'  n.  n I 

Slonx  rir\.  nNi-m  A:   Wi'shth  Uy 

Sai;in:i\v.  'I'lisi-ola  Ac  llni'on  U.   I! ' 

St.   Lull'*  \  MaiinilMii   Uy : 

Scan l»'  Ac   Intfi-iiailonal   Uy • 

San    V*'"    VallfV    Uv ' 

St.  l.oiil»{.  Ii.'II.'\lll.«  \  Sontln-rn   Uy : 

South   Ailanip  •  ^  nhlo  U.   U 

San   liii'iTo.   I'aiilii-  ItiMirh  A:  l.a  Jolla   Uv 

Toh  do.  Sf.   I N\  Kan-as  niv  U.   U..* 

Vli:;lnla   .V    irii.kiM.   U.   U 

Wi'st    Sill.'  i;.-lT    U.   U I 

Waiwtslp.   rinstt-r   A;    Wi-Ntrrn    U.    U 

\VIImii»irti'n   Ac    Northi-rn    U.    U 

\V«'M    Viruima  A:   Titi  ^l»iir:;li   U    U ' 

ViM-nioiit    \jilii.\    U.   U.   i.f    1**71 

<;rti'H    l*.a\    A    W.-Nfi-rn    U.    U ' 

<'olninliii«i.     Mnikintr     \a!lfy    .V    TmIimIo    U.\ 

St  .  .|ii|in>«h\ii\  \  I.aki'  <  'haniplain  U.  U 

<'hjMt:iT I'M    S'liifhirn    U.    U 

Montp.-liiT  \-   W.-lis  UlviT  U.   U 

UirnilnuliMiii   \    .\tlaniii-    U.    U ' 

J;Hks.iiivj|l»'.  'rjnii|»a  A    l\i'\    Wi-si    Uv 

IMiilnili-lpl.i.-i.  Ut'iidini:  \   \<-\v   r.niriand   U.   U  .  . 

<IiiiiiL'«».  L.iki'  Sill  in-  \   r,asti-rn  Uy 

'r»-xark:iTi-i   A;    SriifX  i-imiI-t    U.    11.... ' 
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The  iollowiiiii  rnjhls  aj)j)ly  for  extension,  but  Kle  no  statement 
<)t  (Mjiiipnicnt  : 


Naiin'  nt"  mad. 


Mili'iiK-e. 


('ai*s. 


Ai)fr'l''«'ii    vV:    Aslu'ltoro    K.    li 

Molit  lose    liy 

(■•MiiiMl    Nfw   Vuik  A:   \V(>st«n'n  U.   K... 

S(HUli   Haven   A:    llasrorn    K.   K 

Lanrasit'f  A:  Clu'stoi-  U.  K 

Atldisoii  vV:   I't'imsylvania  Ky 

< '..iHli'isitnit    ami    Tort    Allegany   U.   U. 
l)a\i««n.    LclKinmi  &  Cinciniiatf  U.   K.. 


G3.  50 
28 

02.  74 
'M\  00 
28.  60 
46 
45 
23 


49 
24 
10 
25 
16 
18 
60 
25 


Total 


333. 44 


22: 


All  rcjids  foi'iiiinii"  jniv  ])art  of  the  roads,  lines,  or  systems  des- 
iiiiijitcd  ill  the  scvei-al  applieations  of  the  petitioners  above 
ii;i]ii('<l  arc  deemed  to  be  ineluded  in  said  applieations,  and  are 
wirliiii  rlie  order  lierein  made. 

Ke-jM'ciinii  the  nature  of  the  grounds  upon  which  relief  is 
.i-ked,  there  are  two  classes  (►f  carriers.  These  are:  First,  those 
iH»!  lia\  iiii:  llieii- ('(piipment  in  condition  for  use  under  the  stat- 
ntr,  and  pnerally  alleiiing*  severe  and  continued  depression  in 
l>ii-iin'--.  en!ise(|ueut  falling  off  of  earnings,  and  lack  of  funds 
axaiiaMe,  or  by  them  deemed  available,  for  this  purpose,  as  the 
|)riii('i|>al  eanx'sof  theii"  failure  to  have  their  e(|uipment  ready; 
-fcniid,  tlio>e  liaviuii'  their  own  cars  and  enirines  sufHcientlv 
(Mpiipped,  but  asking  that,  in  the  evcmt  of  the  extension  of  tlie 
|»eri<Mi  retcrred  to  for  others,  like  ext4?nsion  be  allowed  them  so 
iliai  they  iiiiiy  not  be  fori)i(]den  to  haul  or  use  the  unequipped 
ear-  <>r  engines  of  their  connections  and  others.  Some  of  the 
|Htitinner<  stateil,  in  ad<lition  to  the  foregoing,  other  alleged  con- 
>Idt  rat  ions  foi"  the  relief  asked,  which,  so  far  as  deemed  impor- 
tant, will  be  liereaftei'  referred  to. 

Piir-nant  to  the  notic(^  given,  full  hearing  and  investigation 
•  tf  the  matter  wa^  liad  l)v  the  rommission  at  its  office  in  Wash- 
ini^toii.  I).  ( '.,  on  December  1,  2,  3,  4,  and  fi.  In  addition  to 
-WMi'ii  t(  stiinony  taken,  statements  and  arguments  of  counsel  and 
other-  representing  cari'iers,  and  representatives  of  railway  em- 
])l(.ye('-  aihl  others,  were  heard.  Affidavits  and  sworn  state- 
ment-. a<  ])ro\ided  for  in  the  order  of  the  Commission  above 
stated,  woic  al-  »  tih'd  l)y  many  of  the  applicants.  While  some 
nf  ihe  petitioners  askcMJ  i'or  varying  periods  of  extension  less  than 
ii\ <  ycai^.  the  m«»st  of  those  whose  eqnipment  is  not  ready  for  use 
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l)arl  l)y  the  reduction  of  tlic  wages  of  railway  employees,  as  waa 
sshowii  at  tli(»  lu^aring  l)y  some  of  the  petitioners. 

ilany  of  the  roads  during  this  period  liave  In^en  phiccd  in  the 
hands  of  receivers,  and  are,  or  have  Ukmi,  un<lergoing  the  process 
of  reorganization. 

As  further  illustrating  the  effect  in  part  of  the  <h'i>rt»ssion  in 
husiness  u])on  carriers,  it  was  shown  at  tiie  iiearing  that  one  road, 
tlie  Denver  A:  RioClrande,  operating  1,<»4()  miU's,  had  gross  earn- 
ings for  the  fiscal  year  (ending  June  :)<),  \S\);U  of  $y,o():5,i>4(>,  and 
for  the  year  en<ling  rlune  *50,  1SU4,  $«»,4(n,r»4'5,  showing  a  falling 
off  of  more  than  JJO  per  ccMit.  No  suhstantial  improvement  in  the 
t>j)eration  of  this  road  has  since*  ap])eared.  This,  of  course,  is 
not  an  averairc,  i»ut  an  extreme,  case.  The  carriers  Inive  suffered 
more  in  som<'  parts  of  th<'  country  than  in  others. 

\'arving  views  as  to  the  oi)ligations  of  the  earrieis  under  the 
law  have  i)een  indicated.  Some  of  the  <*arriers  have  given  roa- 
sonal»ly  prompt  and  continue<l  att(Mition  to  the  re<piirements  of 
the  law;  and  the  petitioners,  other  than  those  whos<'  e<|uipnient 
is  practically  eompl<*te,  sliow  varying  degrees  of  preparation  all 
the  way  from  pra<Mically  nothing  up  t<i  near  100  ])er  cent.  Stmie 
of  those  having  aeeoniplished  hut  little  have  paid  interest  on 
hnnd^i  and  dividend^  on  st<K*k  during  th<'  whole  period. 

it  i>  shown  that  in  respect  of  many  of  the  roaids,  including 
snme  of  the  larger  syst4'ms  and  those  whose  e<|ui])ment  is  shown 
to  he  suhstantiallv  n^adv  for  (••►mplian<*e  with  the  law,  fn>ni  40 
to  <;o  per  cent  of  their  tonnage  is  haulecl  in  the  ears  of  otliiT  roads 
in  eontinuon^  movement  and  witliont  hri'aking  hulk.  These* 
fjM'ts  elearly  show  the  justiee  of  ext^'uding  the  jxTiod  in  lH»hnlf 
of  the  n»ads  who^e  e<|nipment  i<  prepared,  if  it  is  to  Ih»  extend<Ml 
in  hehalf  of  any  enn-idi-rahle  ninnlM*r  of  those  whosi'  eipiipnient 
is  not  prepared:  otherwise  the  formi*r,  thongh  having  «lon(»  all 
they  eon  Id  t«»  ei.niply  with  the  law,  won  Id  suffer  the  loss  of  Inisi- 
ne><  wliieh  wonid  go  to  the  defaulting  roads  having  sueli  i»xten- 
-ii»n,  for  it  will  he  x-en  l»v  ref'erene<*  to  the  words  of  the  statute 
un<ler  4'i>n>iderat ion  that  it  <loes  not  allirmatively  reipiin*  owners 
of  <'ar>,  whether  <Mrriers  or  others,  to  e<piip  th<*  same  in  the  man- 
ner indicated,  hut  it  prohihit<  the  Hsr  of  uneipiipped  cars  and  en- 
i:ine«»  hy  any  railroad  o//  ifs  llur  withont  respe<'t  to  the  ownership 
of  tin*  >ame.      It  -eem<  clear  that  a  carrier  in  whose  lH4ui1f  an  ex- 
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tension  ni  the  period  has  been  imule  by  the  Commission,  under 
the  7th  section  of  the  aet,  would  be  authorized  to  move  un- 
e(|nij)|)e<l  treiiiht  ears  and  engines  on  its  lino  during  the  period 
<»f  sueh  extension  irrespective  also  of  the  ownership  of  the  same. 

Jt  is  shown  by  many  of  the  applicants  that  some  of  their  ears 
arc  old  and  <d'  small  caj)acity,  and  that  these  are  constantly  go- 
in::  out  of  use.  It  is  alleged  by  some  of  them  that  within  a  pe- 
liod  of  live  yeai's  H)  ])er  cent  of  their  cars  now  in  use  will  disap- 
]K'iir  in  this  way.  Some  of  these  urged  that  they  should  not  be 
rc«piir<'(l  to  incur  the  expense  of  e(pii])ping  cars  so  soon  to  be  dis- 
})ciiscd  with,  nor  should  they  be  required  to  lay  them  aside  yet 
while  tliev  are  still  available  for  some  service. 

It  app<'ars  that  the  cost  of  applying  couplers,  including  the 
pric<-  of  the  same,  to  an  old  car  is  about  $18  or  $20,  except  where 
the  drnft  tind)ers  have  to  be  changcMl,  in  which  case  the  expense 
is  about  '$li}  (U"  $1.")  additional.  It  further  appears  that  w^hen  a 
c;ii-  is  \i)  go  out  of  use  the  cou])lers  can,  with  little  expense,  be 
tnkeii  off  and  ap])lied  to  other  cars. 

riie  expense  ])er  ear  of  a])])lying  air  brakes,  including  the  cost 
of  the  same,  is  shown  to  be  about  $40,  but  sometimes  there  is  an 
additi(»n;il  ex])ense  of  from  $o2  to  $.'55  jhm"  car,  due  to  the  appli- 
cjitinu  of  new  brake  levers  and  all  the  other  attachments  in  eon- 
iic<'t inu  th(M'ewith. 

(niicrally  the  W(n'k  of  e(]uij)ment,  l)oth  as  to  brakes  and  eoup- 
lei'-.  ]ij»>  gone  on  fairly  wcdl  together,  so  that  the  roads  furthest 
jhlvanccd  in  a])j)lying  c(Mi])lers  an^  usually  ])ro])orti(mately  ad- 
v;inc((l  in  ap])lying  train  brakes.  This  is  not  always  the  case. 
Some  of  the  lines  have  ])ractically  all  of  their  freight  cars  and  en- 
L'ine-  (Mpiipped  as  to  brakes,  but  have  done  little  in  respect  of 
couj)lcrs.  This  is  usmilly  dne  to  the  fact  that  in  such  cases  their 
lii'iidicnts  ai'c  such  that  thev  have  found  it  necessarv  in  the  move- 
niciit  of  their  trains  to  a])ply  the  brakes  to  all  of  their  cars  and 
engines. 

Wliile  it  seems  that  on  some  of  the  lines  it  is  necessarv  that 
pi'jicticnlly  all  (»f  the  cars  be  (Mpiipped  with  train  brakes,  yet  on 
nio-r  of  them  it  a])])ears  that  a  smaller  proportion,  and  on  some 
a-  low  ns  2n  p(  1-  cent,  of  their  cars  when  equipped  and  properly 
placed  aiul  handled  will  enable  the  carriers  to  comply  in  the  use 
of  the  same  with  the  recjuirements  of  the  act  as  to  train  brakes. 
s  Intkk-.  (^>M.  42 
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Tlie  expense  of  equipment  is  considerably  less  when  the  brakes 
and  couplers  can  be  applied  to  a  car  at  the  same  time,  for  the  rea- 
son that  there  is  less  hauling  and  handling  of  the  ear  as  well  as- 
less  detention  from  service. 

While  it  is  shown  that  there  has  been  little  or  no  progress  made 
by  some  of  the  petiti<mers  in  preparing  their  freight  ciiuipment 
for  us(»  under  the  recpiirenu^nts  of  the  law,  among  the  reasons 
stat(Hl  was  that  the  amount  that  could  have  been  expended  was 
applied  to  thv  c(mstruction  of  new  steel  bridges,  which  was 
<le<»med  by  them  just  as  necessary,  or  more  so,  for  the  safety  of 
their  eni])loyees  and  the  traveling  public  as  the  application  of  au- 
tomatic couplers  and  train  brakes. 

\V(*  do  not  deem  it  nec4\ssarv  to  <liscuss  any  (jf  the  suggestions 
in  the  arguments  on  behalf  of  any  of  the  petitioners,  directly  or 
indirectly,  (|uesti(ming  the  necessity  or  wisdom  of  this  statute. 
As  pertinent  to  such  suggestions,  as  well  as  the  contention  of  some 
of  the  applicants  as  to  their  comi>arative  obligations  and  duties 
under  the  law  to  themselves  and  to  th(»  ])ublic,  as  viewed  by  them, 
we  deem  it  not  imj)ro]»er  to  (piote  from  the  Supreme  Court  of  the 
Tnit^'d  States  in  a  case  re<*entlv  <lecided : 

**]t  must  alH>  be  rememb<*re4l  that  niilways  are  public  coriH>ra- 
tioiis,  orgniiizcd  for  ])ublic  ]>nr])oses,  gnjnte<l  valuable  franchises 
and  privileges,  juiiong  which  th(»  right  to  take  the  private  projv 
(  rtv  of  tli<*  citizen  ///  hnlhnn  is  not  the  least  {Cherokee  Xaiion 
v.  Souflirrn  Kansis  R,  To.  \\\7y  W  S.  r»n,  t»57,  o4  L.  ed.  2I>5, 
.*H>l\  in  Sup.  Ct.  licp.  !)(>r» ) ;  that  many  of  them  an*  the  donees 
of  large  tracts  of  public  laii<ls  and  of  gifts  of  money  by  municipal 
(Mirpnrations,  an<l  that  they  all  primarily  owe  duties  to  the  pnb- 
li<'of  i)  higher  nature  even  than  that  of  earning  large  dividends 
lor  their  >harehohler>"  {InilnJ  Shifrs  v.  Trans- Missouri 
Frrif/hf  Assn,  !<;<;  r.  S.  :{:;l',  11  L.   ed.    ini>4,  17   Sup.  Ct.  liep. 

.".10). 

Some  nii>un«lerstanding  and  c'onfusinn  appear  to  have  arisen 
in  respect  of  the  <|ue>tion  jis  to  what  <'arri<*rs  are  subject  to  the 
ju'nvi'-iniis  of  this  a<*t.  S«»me  ap|)ear  to  understaufl  tliat  their 
aineniihility  l.  ?'.i-  law  i-^  dependent  upon  thcMr  Iwing  subj(»et  to 
the  Act  tn  IJeiiulate  ( 'onnnerc<\  it  will  Im*  seen  by  rc*ferenee  to 
the  l>t  -ectittji  of  the  a<*t  in  reganl  t<>  saf<My  a))plian(*es  that  it 
aj^plio  to  "any  common  cjirrier  engaged  in  interstate  (*oninii*reo 
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by  railroa<J."  Whatever  ground  luav  exist  for  question  ra  to 
particular  ..■iirrierB  being  subject  to  the  Act  to  Regulate  Com- 
inerce,  it  will  be  setin  that  their  amenability  to  the  act  under  con- 
sideration iu  no  way  depeuda  upon  tlie  former.  'J'hey  are  sub- 
ject to  this  statute  if  they  are  engaged  iu  interstate  commurcia  by 
s-ailroad.  What  constitutea  interstate  commerce  has  been  de- 
lined  by  the  Supreme  Court  of  the  United  States  in  the  ease  of 
The  Dank!  Baltj  as  follows : 

"Whenever  a  commodity  has  begun  to  move  as  au  article  of 
trade  from  one  State  to  another,  commerce  in  that  ctamuodity 
between  the  States  has  commenced.  Tlie  faiit  that  several  dif- 
ferent and  ind('peudent  agencies  are  employed  in  transporting 
the  commodity,  some  acting  entirely  in  one  Stato  and  some  act' 
ing  through  two  or  more  States,  does  in  no  respect  affect  the  ah&r- 
actor  of  the  tiiiiisaclion.  To  the  extent  in  which  each  agency 
iicts  in  that  transportation  it  is  subject  t«  tlie  regulation  of  Con- 
gress" (10  Wall.  565,  sub  nom.  The  Daniel  Ball  v.  United 
^{ates,ld  L.  rd.  1002). 

It  is  tirged  by  many  of  the  petitioners  tliat  they  have  need  for 
ail  their  cars  and  engines  at  this  time  Ui  perform  the  sorvicc 
which  they  are  called  ujwin  to  do,  and  there  is  no  doubt  that  the 
withdrawal  of  all  unequipped  cars  from  service  in  inttipstate  traf- 
tic  now  would  rt-Hult  in  much  loss,  emlwrrasanient,  nud  ineimven- 
ience  to  the  public,  as  well  aa  to  the  carriers. 

Tt  is  proper  also  to  take  into  account  that  sume  time  was  neiiea- 
sary  after  the  passage  of  the  act  for  investigation  and  determina- 
tion as  to  the  best  appliauc-cs  to  Ix-  used  wilh  a  view  to  economy  en 
well  as  uniformity  and  safety,  having  in  view  the  objects  of  the 
statute,  which  did  not  undertake  to  prBseribc  the  particular  de- 
vice to  be  used. 

The  repre-^enlativee  of  the  organizations  of  railway  employ- 
ees stated  at  the  hearing  their  concurrence  in  the  view  that  in 
consideration  of  the  depression  in  business  referred  to,  and 
other  matters,  some  extension  of  the  period  should  be  made,  ask- 
ing that  it  be  a  reasonable  extension,  and  euggesting  that  one 
year  would  be  sufficient.  Petitions  were  also  presented  in  sup- 
port of  some  of  the  applications  and  were  signed  by  a  coiisidera- 
i.le  nnnd»er  of  railway  employees,  some  of  whose  wages  had  and 
some  had  nol  been  reduced  since  the  passage  of  this  net. 
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Prnt('s>ts  ajiaiiist  any  extension  of  tlie  period  were  also  pre- 
sente<l  hy  j)ersons  representing  neither  the  railways  nor  their  em- 
])l<»vees. 

It  is  apparent  that  the  i)resent  eonditinn  of  freijirht  cars,  with 
varyin«i'  kinds  of  eoiiplers  indiseriniinately  mingled  in  their  use, 
tends  to  increase  the  hazard;  and  it  is  manifest  tliat  if  the  provi- 
sions ni  this  aet  are  to  ^o  into  effe<'t  as  \o  all  carriers,  aeeording 
t<)  it<  umpiestioned  pnrj)ose,  within  a  reasonahle  time,  some  of 
the  ennsiderations  iirired  nMi>t  he  pnt  aside  an<l  the  work  of  prejy- 
aration  for  eomplianee  with  tiie  reqnii'em(»nts  of  tli(»  law  must  go 
<n\  with  more  energy  and  ])rnmptness  in  the  futnre  than  it  has  in 
the  past. 

The  -tjitnte,  as  is  well  known  and  as  shown  hv  its  tith*  as  well 
as  its  >]>(•(•! tie  provisions,  was  intende(|  mainly  for  the  prot4»ction 
of  the  railway  employees  and  the  traveling  i)nhlie,  and  it  was  not 

intended  hv  Coneress  to  vest  this  ('f>mmissi<m  with  authority  to 

•  •  • 

ext<*nd  the  period  referred  to  except  f«ir  goo<|  cans(%  nor  to  pre- 
vent the  prompt  and  full  appli<*ation  of  its  provisions  witliin  a 
rea>onahle  timi*. 

it  is  helieved,  upon  consitlerat ion  of  the  fa<'ts  stated,  that  suf- 
ticient  canse  exists  f(>r  an  <*xtension  <d'  the  period  referred  to,  in 
conformity  with  the  provisions  of  se<*tion  7  of  the  aet,  and  that 
the  exten:>ion  >iioi]|d  he  uniform  to  :dl  th<*  petitioners.  It  is  also 
helieved  rjiat  an  extension  of  two  years  is  athMpnitt*.  This  will, 
of  c«>ur-r,  make  it  more  ditlicult  for  some  than  for  others  to  ijet 
readv  ihcir  e<|uipment  within  that  time:  hut  there  is  no  hardship 
in  tiii*,  toi"  tiie  reM-oii  that  the  foriiM-r  have  not  done  all  thev 
miniii  liavc  done  in  tiie  i>a>i,  and,  as  hefnre  indicated,  it  is  ditti- 
cuh  ».i  -«■(  Imw  extension  «»f  tiie  period  ciin  Im*  mad<*  iti  some  (*aso8 
and  M"*  in  othrr**,  or  f«»r  «uie  periiul  in  «*onie  cax'**  and  a  <litT<*n'nt 
pt'i'i'Mi  in  others,  without  practij'ally  piini-hiuir  thost'  which  hav*» 
hern  till  inn^i  diligent  :ini|  |iuttinu  a  premiutn  on  the  delin4pu*n- 
f\  .»:  T:io-r  wiiifji  li;i\r  Im-cu  ]\\n>\  tardv. 

I*  -iH.i  hi  Im"  umlrr^iMiMl  l>y  anytliiuir  in  tiie  onler  herein  nia«lo 
tli;'r  iim-  i  nnimi-^ion  un«lertake-  to  n'lieve  cjirriers  i>f  their  dutv 

■ 

immI'-j"  -«i-Ti«»n  I  to  «.n  arrange  ijnd  pla<*e  ri\v<  e<piipped  with  train 
hr;ikt  *  Hiai  tlie  -jmciI  of  riir  train  will  he  controlled  hy  ns<»  of  that 
ap{'ii.in<«-  whenrver  |M»^-»il»lr. 

1: n^iijeratioii  i»f  tin-  faet«-  -stated,  it  i«*  liierefore  ttnlorvd — 

Kir-f.   That  the  period  within  which  the  petitiiming  earriem 


before  inentioiipil  shiiU  comply  with  tlic  provisions  of  s 

and  2  of  said  act  of  ilarch  2,  1893,  be,  and  the  Bame  is  herebj 

extended  for  two  years  from  January  1,  ISyg. 

Second.  Tliut  eiich  of  said  carriers  whose  equipment  is  not 
complete  br,  and  the  same  is  hereby,  required  to  tile  semiannual- 
ly with  this  (.'(ini mission,  within  thirty  days  after  the  exijiration 
of  each  six  months  from  December  1,  181)7,  a  statement  of  the 
number  of  freight  cars  and  locomotive  engines  which  have  been 
equipped  during  the  preceding  nlxwe-nnniPd  period,  both  as  to 
couplers  and  train  brakes,  as  ]>reB<Tibcd  in  i)i<-  lirst  and  second 
sections  of  sa 
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In  TiiK  .Mattkr  of  tiik  APPLICATIOX  of  Cektaix  Kaii.- 
KOAi)  CoMi'AMKs  I'oK  Fl^KTIIEll  EXTENSION  OF 
TLME  WITHIN  WHICH  TO  COMPLY  WITH  THE 
PROVISIONS   OF  THE   SAFETY-APPLIAXCE  ACT. 

>0   CALLKI),   AlTKOVKI)   AIaKCII    li,    lfSlK>. 

lUv'uiril  Drcrmhrr  .iL  tSifi). 

The  iM'titioniii;;  carritMs,  and  all  other  coininnii  carriers  ciigugtHl  in  inter- 
>tate  coiniiu'n'f  by  railro.ul,  granted  a  furtluT  <>\t<Misif)n  of  sevon  month* 
linni  .lancary  1.  I'.MM),  within  which  to  enmity  with  the  proviMons 
nt'  sections  1  anil  *2  of  tlu>  safcty-applian<'<>  act  of  March  2,  IS!).*!. 

liKPOUT  AM)  ()iMH:K   ol'   TIIK   COMMISSION. 

pKtu  TV.  Conutnssifmrr: 

Tlic  jirt  (►f  ( 'miiin'ss  I'niMinuiilv  known  iis  tho  sjitVtv-a|)pliaiict» 
iK't  rn:irt(M|  that  un  ti-nih  <*Mrrvin«r  intrr>iatr  trallic  should  Ih»  run 
Iriim  and  after  riannarv  1,  1>»1»>»,  nnlcss  >n  4><]nip)M>d  with  jKiwer 
or  tiain  i»rak<*s  that  its  sprrd  ronld  hr  rontrollr*!  from  the  I'li^iiits 
and  that  no  car  nscd  in  interstate  tratiir  slionhl  Im*  hauhMl  after 
that  date  nnhss  (MHiij)jMMl  witli  a  <'oni)ler  which  wonI<l  (*oU|d('  nu- 
tiiinaticallv  hy  impact,  and  wliich  conid  he  nneoiipled  without  !;<>- 
inii  l»etwe4n  tlie  cars.  Section  7  of  that  same  net  providc»il  that 
llie  Interstate  ('oniiiierce  ('oinnii»ion  niiirht,  from  timr  to  tinn\ 
*'npoM  Inll  liearin«:  and  for  ^ood  can>e,  ext4'nd  the  jMTioil  within 
wlii<'Ii  anv  c«i]iiirion  carrier  ^-liall  coniplv  with  the  provisii»us  of 
tld*^  act." 

Some  time  hefnn*  Jannarv  1,  l"^'.*"^,  when  tlie  act  hv  its  torniA 
heranie  etfi'ctive,  a  hirp'  nnnd)er  of  railroad  <'ompanies,  rmhrao- 
ina  practically  ill  the  railroads  of  any  ini))ortane(>  o|NTatiiitr  in 
the  Initial  States,  |htitioniM|  the  ('ommisvjnn  for  an  rxtmaion 
of  rime.  I'he-c  pet  it  ioner-*  were  lieani  ijn  I)ee4MnlMT  K  1>^07, 
an<l  npiin  coii-^idcralion  ii(  the  facts  i|r\c|<iped  upon  tliat  hoarinp 
an  e\ti-n-*iim  «»f  iwi»  vear-  wa«i  granted.  ///  /'//•  Mnftrr  of  Kxlen* 
sum  nt  Ttinr  lit  (t'ltiiilf/  H'ifli  Stilimis  I  ami  I  nf  flu'  Safoilf-Ap' 
,>fin,,,r  .1,7  ,,/•  Mnnh    ,\   iS'.hl,  mih  ,  fi'f.i. 
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It  was  tlien  exjiech-il  thiit,  wlrliin  rlit-  lime  ua  cxii-ndi.'d  sub- 
jtatitially  ail  of  ilii/  -larricrs  would  tie  able  to  bq  comiilele  tlieir 
equipment  as  to  o-'iiijiK  with  llie  requin-mvBt^  of  tUt'  iicU  hx 
November  of  the  ])resetil  year,  howpver,  minieroiia  pRlitiona  wore 
tiletl  asking  for  ii  further  extension  of  this  time,  and  tliesi'  peti- 
tions were  set  down  for  h<*artiig  «(  \Vni*liiiigton  mi  Decemlier  6, 
general  notice  being  given  to  the  public.  At  tliat  time  both  the 
carriers  who  requested  ajid  Ihosw?  p«n*oiw  who  oppj^ej  sudi  es- 
Iciision  were  fully  heard. 

The  carriers  base  their  t-Inim  to  further  relief  niuiuly  upon 
two  grounds :  First,  that  they  havo  aetod  in  good  faitli,  having 
made  satisfactory  progress  in  the  equipmpiit  of  their  patB,  and  all 
tlic  progress  that  under  the  eircunmlAiiees  could  have  bt^en  ren- 
(•onubh  expected:  second,  that  to  refuse  to  extend  the  time  and 
to  put  this  law  iiiio  effect  on  January  1  would  ri'sult  in  with- 
drjiwing  from  interstate  traffic  a  largtt  mmil)er  of  freight  eiira,  to 
the  groat  hardship  both  of  the  railways,  which  would  thereby  be 
einiipelled  to  refuse  the  traffic,  iind  of  the  tthipping  public,  which 
would  thereby  be  denied  the  necessary  facililitw  for  the  moving 
of  its  traffic.  It  was  also  urged  that  the  neeessary  material 
could  not  be  obtained,  and  that  the  roads  could  not  gel  pOMesition 
of  their  cars  for  the  purpose  of  e(|uipping  tliera  ip  leas  than  one 
year. 

We  are  satisfied  that  the  first  i-laim  of  the  railways  is,  in  the 
miiin,  well  founded.  We  do  not  tliirik  that  any  (wmpany,  upon 
the  showing  madi'  liefore  ua,  would  have  found  it  nbsftlutely  im- 
possible to  complete  its  equipment  by  January  1,  lilOO.  Two 
years  ago  the  Louisville  &  Xiishville  Kiiilroad  Conipany  luit  of 
phuost  21,000  car^  had  only  4,000  equipped.  On  December  1, 
ISl'l'.  that  eonipauy  had  completed  its  equipment.  The  »am« 
tiling  is  true,  in  a  somewhat  less  degree,  of  several  other  compa- 
nies. If  these  cnmpanies  have  equipped  practieaUy  all  their 
c.irs  in  hvn  years  wi'  eiinuot  presume,  in  the  Bb*eiH'C  of  somn  posi- 
tive showing,  thai  other  companies  might  not  have  done  equally 
well ;  1)111  still,  on  ihe  whole,  especially  in  view  of  the  dillieiilty 
of  witli<lrawiug  fiTight  ears  from  service  for  thf  !a«t  year,  and 
of  obtaining  ihe  necessary  material  during  the  Innt  iix  months 
Ave  are  disposed  to  find  tlmt  satisfnctory  progn-**  Uan  an  n  rule 
been  made.     Thi^  in  not  universally  true,  but  inasmueh  as  thi« 
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situation  iniist  Ik*  dealt  with  as  an  cntirctv  it  is  liardlv  worth 
while  to  (lisenss  individual  instanec-s. 

The  s<*eond  ])osition  of  the  earriers  is  also,  in  the  main,  well 
tak(*n,  alth<»u.irh  it  presents  soniethiufr  *^i  an  anonuily.  Two 
vears  auo  the  excuse  for  n«»t  havin*:-  eoni|>leted  tlieir  e({ui]>ment 
was  too  little  husiness;  now  th(»  <*xeuse  is  too  much  imsili(»S3. 
'I'hen  it  was  the  iinaneial  depressitui  of  \^\):\  and  the  years  fol- 
lowing, which  had  renderetl  it  inipossihle  for  theni  to  nhtain  the 
ni(»nev  with  which  to  n«ake  the  chanires.  To-dav  it  is  tlio  alum- 
dance  of  tratiic  whi<'h  renders  it  inipossihle  to  withdraw  from 
servic4*  their  <*ars  for  the  purpose  of  receiving  the  (Mpupmont. 
All  this  is,  however,  suhstantially  true.  The  y:reat  volume  of 
t rathe  which  is  now  nH>vin«i'  an<l  which  has  he<*n  moviiiir  f<»r  some 
months  pa>t  has  remlere<l  it  extremely  ditlicult  to  tin*!  the  ueces- 
sarv  cars,  and  w<'  are  satistietl  that  tu  withdraw  from  interstate 
trallic  on  January  1  all  those  cars  not  equipptM)  with  the  auto- 
matic conpler  would  seriously  <*ripple  mo*it  ot'  the  railways,  ami 
Would  mat<'rially  inc«»nveni<'nce  the  «^hippin«r  juihlie  at  ec^rtain 
point-i.  It  is  also  jipparent  that  for  some  tiuM*  j^ast,  owin^  to  the 
lireat  dmijind  for  all  sorts  of  iron  manufa<'tui'es,  it  has  heen  f»x- 
ti-cmeh  ditlicult  t«>  ohtain  the  neccs>arv  material  with  which  to 
make  thc<c  clian.iie<. 

The  petitioners  asketl  for  one  ycjir.  lJe|u*e>entatives  of  the 
railway  cnijd^iyccs  who  ;i|»|)cared  at  the  heariiiir  praetieally 
unit<'i|  in  <-«incedinn;  that  sonn-  further  exten^^iou  of  time  ouirht 
to  Im*  i;i':iiited,  Init  exi»re«*^eil  varion>  opinions  a>  to  the  length  of 
the  extension.  Sonie  ihoniiht  the  whoh*  yenr  >houId  Im*  ^iven, 
^nnie  that  fntm  fonr  to  >«i\  months,  and  others  that  two  months 
wonM  he  >iitlicient.  it  i>  evident  ii>  n-*,  upon  the  >howin;r  made, 
that  -"iiie  extension  rriu*i  Im-  i^ranted.  The  ditlictdt  <plestii»n  is 
\n  delrrniilM"  the  length  of  that   eXteli-^ion. 

Tin-re  i- one  con-iileratii»n    which  le;id«*    u<    to    |>r4H'ced    with 

i:n'ai  eaininn  iiii-Mendiui:  ilii-  time.      \l nt  invest iirat ions,  un- 

deriiiken  liv  the  ( 'niiiMii^-^i'Mi  n(  it^  own  mi»tii»n,  have  il<>ve1t»p(*<l 

the  hn-t  thai  tlie-<-  :nit<ini:<ti 'Upler*.  and   the  attachments  do- 

>li:iieii  til  I'ender  iIhmi  autnni;Mi<-.  althonirh  placed  up^m  the  ears, 
are  n«»t  jilwav  -  kept  in  ^-ueh  eonditi«»n  th:it  they  conph'  or  nn- 
cnuple  ;Mrt«»niai ie;illy.  Tlii-v  ;ire  often  -utVered  to  renuiin  out  nf 
rejijiir,  ^o  tlijii  it  j-  neiM--»;ir\   t^r  hrakenien  to  ir«»  iM'tween  the  ears 
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for  the  purpose  of  coupling  or  uncoupling.  It  constantly  hap- 
pens, too,  that  they  are  used  in  connection  with  the  old-lashioniod 
link-and-pin  coupler,  and  it  is  an  undoubted  fact  that  when  what 
ought  to  be  an  automatic  coupler  ceases  to  be  such,  or  when  it  it 
used  in  connection  with  the  link-and-pin  coupler,  the  hazard  to 
tlie  trainman  is  greater  than  it  would  be  were  all  cars  equipped 
with  the  link  and  pin.  Kow,  the  prohibition  of  the  law  it 
against  the  using  in  interstate  commerce  of  any  oar  which  will 
not  couple  and  uncouple  without  the  necessity  of  the  employee 
going  between  the  ends  of  the  cars.  Until  aU  cars,  praoticdly, 
are  e(][uipped  with  such  couplers,  and  until  those  couplers  av^ 
kept  in  repair,  it  is  manifest  that  those  which  are  placed  upon  the 
ears  are  a  menace  rather  than  a  protection  to  the  men. 

During  the  year  ending  July  1, 1898,  2Y9  persons  were  killed 
and  6,988  persons  were  injured  in  the  coupling  and  uncoupling 
of  cars.  The  theory  of  the  act  was  that  the  use  of  these  auto- 
matic appliances  would  very  materially  reduce  the  number  of 
casualties  resulting  from  this  source.  Without  expressing  any 
opinion  whether  this  will  or  will  not  be  the  result,  we  are  bound 
to  assume  in  the  consideration  of  this  question  that  Congress  was 
right  in  its  opinion.  The  protection  which  Congr^s  intended 
to  give  these  railroad  employees  is  not  actually  available  in  any 
degree  imtil  the  terms  of  the  act  become  operative.  When  it  ia 
remembered  that  too  long  an  extension  of  this  time  may  result 
in  the  unnecessary  loss  of  life  and  limb,  it  is  impossible  to  avoid 
the  feeling  that  if  error  is  to  be  made  it  should  be  upon  the  side 
of  humanity,  and  not  upon  the  side  of  mere  convenience. 

In  December,  1897,  294  roads  petitioned  for  an  extension  of 
time.  Xow  but  182  roads  aro  so  petitioning.  In  1897  a  oonfc- 
iiiittee  was  selected  to  represent  a  large  number  of  petitioniii^ 
roads,  and  this  committee,  in  preparation  for  the  present  hearing, 
distri1>iit(Ml  blanks  throughout  the  country  with  the  request  that 
the  coni])anies  receiving  them  should  execute  and  forward  to  the 
ronniiissiou.  ^lost  of  the  petitions  received  are  upon  theae 
1>lanks,  although  some  are  not.  It  did  not  appear  how  generally 
these  blanks  had  been  distributed;  but  we  think  it  may  be  faiify 
inferred  that  the  attention  of  all  roads  of  any  importance  in  the 
United  States  has  been  called  to  this  matter,  and  that  all  thoee 
roads  which  desire  to  do  so  have  filed  these  petitions. 
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Ill  its  order  tixiny  a  <lato  for  the  hearing  of  these  petitions  the 
(Nuiniiissicni  recpiired  the  ix^titioncrs  to  file  on  or  lK»t'ore  Decem- 
iM'r  1  a  statement  showing  the  iiunil)er  of  ears  equipi>ed  with 
safetv  applianees,  ami  the  numlxM*  to  he  eqnippe<l  on  December 
1,  1  M>!>.  Of  the  li>'2  pt^titioniiig  roads,  24  have  nj)  to  the  present 
time  failed  to  make  th(»  returns  ealled  for  hv  the  order.  Two  or 
three  companies  whieh  have  not  tiled  r(»t urns  appeared  at  the 
heariiiii:  aiul  ma<le  an  oral  statement  of  the  eonilition  of  their 
e(|uipment  in  the  respeets  name<l.  We  think  that  in  the  deter- 
mination of  this  matter  we  ean  onlv  take  into  aeeount  those  roads 

I 

whieli  ha\('  tile<l  jx'titions,  and  that  of  those  roa<ls  only  sueli  a;? 
have  furnished  returns  or  appeare<l  In'tore  us  and  made  state- 
ment-i  in  the  phiee  nf  such  returns  shouhl  he  eonsi<lered  in  deiMd- 
in«i'  how  long  an  extension  shall  he  granted. 

riiese  returns  made  hav<»  lK»en  examined  in  <letail.  Thev  em- 
l)rjic('  nearly  or  <|uite  all  the  priiK'ipal  roa<Is  operating  in  the 
Tnited  States.  Of  these  roads,  51  had  on  DeeeniU^r  1  e<]nipped 
more  than  \Ki  per  cent  of  their  freight  cars  with  the  automatie 
coupler.  Of  the  balance,  the  great  hulk,  hy  making  the  same 
pi'ogH'^s  for  the  six  months  following  Decemher  I  which  was 
mjnic  f<»r  the  corresponding  period  prior  to  that  <late,  will  have 
sul»>t;mtiallN  comp|rtc(l  their  c<piipment.  A  few  roads,  owing 
to  >prri;il  cjuises,  have  heeu  prevented  from  making  satisfaictory 
progress  <lnring  the  wlnde  of  the  last  six  months,  hut  thes<»  roads, 
at  tin*  present  ratt*.  will  1m«  iihle  ti»  compl<*te  their  eipiipuient  with- 
in >ix  nionth-^  from  Decendn-r  1.  Of  these,  the  l)(»nv<T  &  Ilio 
(Ir.Mide  stamU  jis  :in  example.  That  company  has  to-day  «mly 
u\ut\\\  one  half  its  <tjm<lard-gaug<*  <*ars  e<pii])p(Ml,  hut  its  |>n>sident 
>tatrd  tli.'it  the  halan<'(>  cDuld  he  e<|ui)>ped  within  six  months. 

riirrr  are  nmniM-on-^  -uudl  roads  owning  a  very  small  nunil)or 
of  cjir^  whirh  havr  m:idi*  no  >uh-tantial  jn'ogress,  and  appan*ntlv 
do  not  inirnd  to  mak«-  any  pn»2r«'*»s,  in  the  e<pii])ment  of  their 
roliinii  *lock.  riie^f  n»ad<  are,  a<  a  rul«*,  situateil  wholly  within 
oiH-  Statr:  their  fn-iuhi  npiipment  is  n>ed  alnn^st  exclusively 
within  thr  Staif,  and  thfv  haid  interstate  tratlic,  if  at  all,  in  the 
car-  of  nihrr  companies.  There  also  are,  in  addition  tn  tho<tp 
>mall  H'ads.  a  iVw,  not  nnn-r  than  thrri-  or  four,  iin|Hirtant  sys- 
tem- wliirh  within  -nch  >i.\  month-  ronhl  not  hv  anv  <»rdinarv  ex- 

■        ■  ■ 

ertion  ci«inpl<-ti'  tln-ii'  npiipment. 

Thr  mattf-r  will  tlh-n-fore  -tand  like  thi-:     TroviiUMl  the  same 
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rate  of  equijinifiit  is  eontiiiUfit  ior  tlit?  six  months  siiceeediiig  I 
cember  1  as  lias  been  maintained  for  tlie  six  luoiitha  j 
December  1,  substantially  all  tlie  freight  ears  used  in  interstate' ^ 
commerce  will  at  the  end  of  that  period  be  equipped  with  tlie 
automatic  coiiplfr.  Several  important  systems  will  not  have  com- 
pleted  their  equipment  by  ordinary  meaiia;  they  probably  can  do 
so  under  prft.siir(i.  but  the  unequipped  i^ars  Ix'loiigiiig  to  thosn 
systems  will  Iw  insignificant  as  compared  with  the  total  number 
of  cars  in  service,  and  their  withdrawal  from  service,  if  they  aru 
withdrawn,  will  have  no  appreciable  effect  upon  the  traffic  of  this 
country,  and  will  not  occasion  to  the  shipping  public  at  large  any 
serious  inconvenience.  If  we  could  deal  with  those  systems 
alone  we  should  be  disposed  to  inquire  into  the  causes  which  have 
prevented  in  each  particular  instance  greater  progress;  but,  as 
pointed  oui  in  our  report  two  years  ago,  this  question  must  be 
considered  as  itn  entirety.  If  we  extend  the  time  on  account  of 
these  companies  wh  postpone  the  operation  of  this  law  as  to  the 
entire  country;  we  deprive  those  classeB  for  whose  ■protection  the 
law  was  enacted  of  the  benefit  of  its  provisions. 

It  is  strongly  urged  that  it  would  be  impossible  to  obtain  with- 
in six  months  the  necessary  material  with  which  to  complete  the 
c(]uipmi-nl.  Without  doubt  great  difficulty  has  boon  experi- 
enced by  iiiiiny  companies  during  thi?  lust  six  months  in  this  re- 
spect. It  is  quite  probable  that  if  a  partieuhir  make  of  coupler 
is  to  be  insisted  upon  it  may  Ik;  dlHicuIl  to  obtjiin  tbi'  requisite 
material  in  the  following  six  months,  and  it  was  insisted  tliat 
each  company  has  a  standard  of  its  ovm  and  cannot  without  grMlt 
inconvenience  depart  from  that  standard.  Tlie  records  in  our 
othce  show  the  kinds  of  coupler  in  use  uptm  tin-  difforent  systems, 
and  an  exiiminntion  of  llie-ic  records  di.«'«  not  bear  out  the  aixiv*- 
claim. 

It  appears,  fnr  cxiinipK.  that  the  Chicago.  11  ilwankw  &  St.. 
Paul  Company  has  put  u|ii)ii  its  cars  couplers  of  17  different 
types, — fi.nOOof  one.  I.IHIO  of  another.  12,000  of  another,  and 
11.000 ,.f  another.  The  Mlinois  (Vulral  has  S!i  diffemit  types, 
— fi.or.S.  3.1:^1.  n.2-i7.  :;,1.^0,  and  1.4i:J,  heaides  smaller  num- 
bers  of  other  types.  Almost  nil  Mystems  having  nnv  oonsiderahic 
number  of  cms  have  used  more  than  one  f.vpe.  In  view  of  the 
fact  ibal  th.'  tMt:il  denmnd  for  c.uplcis  for'old  cnra  will  be  less, 
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pari  l»v  tlif  HMliH-lioii  III'  tin*  \vji«:i»s  nf  rail  wax*  ciiiplMvt'i-y,  ms 

It  ■  •  ■      • 

shown  ill  tlif  lirarinu  iiv  siniic  ut'  the  |M*titi«»iicrs. 

Miinv  nl'  I  he  rna<U  4luriii<r  this  imtIimI  havi-  Im*«*]i  |iIiii*<i1  in  the 
liainUnf  n'<Tivfi>.  ami  an*,  nr  havt*  U'l'ii,  uinh'rpiiii^  x\iv  |»p<«^ 
nt*  n-Mrnjiiii/utinii. 

A>  IiiimImt  illu-iraTiiiii  iIm*  rtVcrr  in  part  t*i  ihi*  •l«*|»n'^*i**i  in 
l>u*-in<-><H  u]»nn  <'ai*ri<  i->.  it  was  >h<>\vii  at  tin*  hrariii;:  flial  ••im-  r^mA, 
iIm*  MrnvrrvV  Wiodrainlr,  Mprraijn:;  IJipJ  niilf-*,  litnl  cn^^  rarn- 
in;!-.  t'l.r  ili.-  li-ral  vrar  nulini:  .Inni-  :sn.  1  *^1»: J.  «•!"*!•.::« »::.-J4i5.  and 
tM|-  tJM-  vrartihlini:  .lum  lUK  I'^tM.  $«!.  itiU'iio.  **li<i\viii:;  h  fjlline 
<it1  **{'  iii«>n-  than  oH  prr  rru\,  N'd  >nl»^tantial  iiiipntVfiiH'iit  in  ibi' 
MpiratiMU  **(  ihi-  n»a«i  ha-  >inrc  appran-il.  This.  ••!  ••■•npi**.  i* 
n"T  an  avrrai;*'.  hut  an  «'\tn'HM',  ra-***.  '!  in-  i'arrii-r>  havi-  »iitf«-n^ 
ni'Mi-  in  '^ipmh-  pari'*  <»t"  tlir  mnnTrv  than  in  «tTiiiT-. 

\*.ir\  ini:  \  i«'\v-  a>  \**  tin*  nhiiiration*  nf  ihi*  rarrii-r*  iiiiil«*r  xhf 

■ 

hiw  liavi-  Imimi  iipli<*ati'«l.  Snini'  «»t'  tin-  rarriiT*  liavi-  ;rivfn  rna- 
«Mii:ihlv  prompt  aini  rontinni'tj  attmtinn  tn  liir  n*<|iiin*iiii'nls  «>f 
iIm-  law  :  ami  the  pciiiioni'r*-.  i«ihi>r  than  tli<>**«-  wilier  «*i|iii|iiiN*nt 
i"  pracliraiiv  ('«>irip!i-li'.  -how  varvin::  ilriiivr*  nf  pn'paniTJttn  all 
till   \v;i\  trom  prat'tira!l\  iioihini:  np  to  nrar  ]•"»  jmt  «i'nT.      S-me 

•  •t"  iho*i-  ha\  inn  a«-i-i.inpli-hi-i|  hnl  iillli-  h:n«*  paiil  iiiti-n-*!  i<B 
I'iml-  ami  «li\  i«h-ml-  on  -Nm-K  ilnrini:  tin*  wiii»li-  pi*ri<M|. 

Ii  1-  -Ihiwii  ihai  in  ii-p«Mi  ot"  many  of'  iIh*  n^ail*.  iii<-lu<iin^ 
-••nil-  ••!  tIm-  lar:j«r  -\-i«  ni-  an«l  llio-f  \v)to>.i>  iipiipini'iil  i*  *li*i%ni 
f..  Im-  -nli-Tanf iall\  na«iy  l'«»r  ri.mplianrr  wirii  tin*  law,  tnmi  4^* 
fi.  t;n  p.  r  i-«-n[  ••!"  1 1n  ir  N-nnai:*-  i-  hauli-il  in  tin*  i"ar'»  n{  nTlifT  n«a«U 
in  riiniinii'iM-  in<>\<iiM-ni  aihl  witiionl  liri*akinir  hulk.  TIi'^^h* 
la«-N  I'll  arl\   -how    ihi    jn-tifi-  Mf"  r\t«-n(lini:  tin*  imtI'mI  in  U-lMlf 

•  •t'  iIm  n-a-!-  \\  Im""  « ijitipmi  III  i-  prtpan-ij.  it'  if  i*  !•»  I»*  i-\li'n<k'«l 
iti  Im  halt  ••!  A]\\  i>>n^!<i<  r:thli-  nnmU'i'  of  iho-«'  \vliti<M*  f*i|iiipiiM*nt 
i-  iioi   pii  fi.ii«  •! :  orlii  r\\  i-«-  fh<-  tornii-r.  Thonizli  lia\ini;  ((■•m*  all 

ih»  \   i-i»nM  I nipl\    w  iili  Mm-  law,  wouM  -ntTiT  tlif  ht*"*  •*{  liii*i- 

ii«  --  'vhi«-h  w-'iil'l  ::••  ti.  thi-  «h-tanl!inL'  n»a«N  having  *in*li  rxlt^- 
-i'.:  =  .  :■■?■  ii  ui!!  I.,  -i »  n  h\  r«  t«nnri'  to  tin*  wuriU  !•!*  flif  Matiiti* 
i?iii  '■  i-  ii-l«h  la'i'-n  'ha!  ii  *\"*-^  ]i**\  aliirniativi-ly  n-ijiiin*  ••wni*r* 
't  "M!-.  \\  In  iIji  ••  ••.!  rri«  r-  up  i.fh«r-,  to  i-ipiip  tiif  -ann*  in  iIm*  inan- 
i.<  V  li.>li<-aii<l.  ■•II'  if  )irohihiN  tin-  nsr  *•{  nni>ipiip|H'i|  cjipi  iin«l  m- 
l:?.'  -  l'\  an^   lailr'-a'!  •  /*  /'»•  'mi-   withonl  n'-|Mfl  fn  llir  i»\vni*r»hip 

•  ■I  •!;•   -aiii*  .      It  -t  I  III- I'll  :ir  :hai  a  i*arri*'r  in  wh«*M*  ln^lialf  an  rs- 
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tc'llf^i()ll  of  the  period  has  been  made  by  the  Cominission,  under 
ihi'  7th  flection  of  the  act,  would  be  authorized  to  move  un- 
(Hjiiipped  freight  cars  and  engines  on  its  line  during  the  period 
of  such  extension  irrespective  also  of  the  ownership  of  the  same. 

It  is  shown  by  many  of  the  applicants  that  some  of  their  cars 
are  ohl  and  of  small  capacity,  and  that  these  are  constantly  go- 
ing out  of  use.  It  is  alleged  by  some  of  them  that  within  a  pe- 
riod of  tiv(^  years  10  per  cent  of  their  cars  now  in  use  will  disap- 
jK'ar  in  this  way.  Some  of  these  urged  that  they  should  not  be 
re(juired  to  incur  the  expense  of  equipping  cars  so  soon  to  be  dis- 
pensed with,  nor  should  they  be  required  to  lay  them  aside  yet 
while  thev  are  still  available  for  some  service. 

It  appears  that  the  cost  of  applying  couplers,  including  the 
price  of  th(^  same,  to  an  old  car  is  about  $18  or  $20,  except  where 
th(^  draft  tind)ers  have  to  be  changed,  in  which  case  the  expense 
is  about  $12  or  $15  additional.  It  further  appears  that  when  a 
car  is  to  go  out  of  use  the  couplers  can,  with  little  expense,  be 
taken  off  and  applied  to  other  cars. 

The  expense  pi4*  car  of  applying  air  brakes,  including  the  cost 
of  the  same,  is  shown  to  be  about  $40,  but  sometimes  there  is  an 
a(lditi(»nal  expense  of  from  $32  to  $35  per  car,  due  to  the  appli- 
cation of  new  brake  levers  and  all  the  other  attachments  in  con- 
nection therewith. 

(renerally  the  work  of  equij)ment,  lx)th  as  to  brakes  and  coup- 
lers, has  gone  on  fairly  well  together,  so  that  the  roads  furthest 
advanced  in  applying  couplers  are  usually  proportionately  ad- 
vanced in  applying  train  brakes.  This  is  not  always  the  case. 
Some  of  the  lines  have  practically  all  of  their  freight  cars  and  en- 
Ln*n(*s  (Hjuipped  as  to  brakes,  but  have  done  little  in  respect  of 
couplers.  This  is  usually  due  to  the  fact  that  in  such  cases  their 
gradients  are  such  that  thev  have  found  it  necessarv  in  the  move- 

•  t 

nicnt  of  their  trains  to  apply  the  brakes  to  all  of  their  cars  and 
engines. 

While  it  seems  that  on  some  of  the  lines  it  is  necessarv  that 
practically  all  of  the  cars  be  e(piipj)ed  with  train  brakes,  yet  on 
most  of  them  it  appears  that  a  smaller  proportion,  and  on  some 
as  low  as  20  per  ccMit,  of  their  cars  when  equipped  and  properly 
])la(*ed  and  handled  will  enable  the  carriers  to  comply  in  the  use 
of  the  same  with  the  requirements  of  the  act  as  to  train  brakes. 
^  Inters.  Com.  42 
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'J  liri'xpfiiscnf  <M]iii|>iii<'nt  is  (Minsi<l(*rublv  k*s»:f  when  thebrako 
aiitl  couplers  ciin  in*  ii]i]ili<><l  to  a  <*ar  nt  the  saint*  tiiiu%  fur  the  m- 
S(»ii  tluit  tlicn*  is  less  lisiulin^  and  liamllin^  of  thi*  oar  an  wc41  m 
less  <lri<'iitit»n  troni  MTvici*. 

While  ii  i-^  shown  rliat  tliere  lias  U'cn  litth-  or  no  |ini^rt-*»  made 
hv  some  t>f  the  petitioners  in  pre|»arin^  thc*ir  freight  <*«|iii|mMmt 
lor  use  nnder  th(*  HMpiirements  of  iht*  hiw,  uniting  the  n 
>tale<l  was  that  the  amount  that  eouhl  Inivi*  U^'n  ex|M*n«lc^ 
applied  to  the  eonstruetion  of  new  st(M  1  hri<lp*s.  which 
•  hM*med  hv  them  ju*it  as  neei^s^arv,  or  more  .ho,  for  ihe  ?^ft-tv  *rf 
their  eiiiplovee>  and  the  traveling  piihlir  as  thi*  apidir:iti«tn  ul  att- 
tomatie  eoupler>  an<l  train  hrakes. 

We  do  not  «leem  it  n<*<M'>«^arv  to  diseus<i  anv  of  the  !*iip:«-^tit«tt» 

in  the  arunnients  on  In^half  of  anv  of  th<*  iN'fiiioners,  ilinvih*  <ir 

•  I  ■ 

iiidire<'tlv,  (piestioiiin;;  the  n*'eesHiiy  or  wixloni  of  tliis  -•talatr. 
A>  p4'riiiieni  to  sueh  su;:p'stiou>.  as  w<'ll  as  the  content i<»ii  i>f  i^mMt 
of  the  appli<'ants  as  to  th<'ir  eomparative  oldi^raf ions  and  duti<Hk 
under  the  law  to  iheni^elve*-  and  fo  the  jiuhlie,  a*>  viewetl  livthna. 
wi>  deem  it  noi  impro|H>r  to  ipiote  from  tin*  Supn-nie  i  *onrt  ••{  xht 
Illiletl  Siatr-  in  a  ea-e  reei-mlv  dndded : 

"ll  mu-t  al-ii  l>.'  ninendM'p'd  th.it  railway-  an*  puhlie  oi^Hifa- 
iiMii^,  nruani/eil  tor  pnlilie  pnrpoMS.  jiranted  vahialde  franchiMP» 
and  privih  ::<■*•,  anpiu;:  whieh  tin'  ri;!ht  to  take  flir  |irivaiii'  |>n»p- 
i  ri\  "f  tin*  eiii/.iii  ///  ihrihini  i-*  not  th*    ha*t  I  /  7i*Ti«Xv»-  Snium 

\.  Snufhr,,,  K'nists  /;.  f'n.  i:j:,  w  s.  i;n,  •.:.:.  ::4  L  ••.!.  im:., 

•';<il'.  IH  Sii)i.  < 't.  liip.  \u\:,)  :  ihnt  many  nf  iliem  an*  thi*  •Ii»tM^r» 
«>t  \iiri:r  trari*.  nt  pnMie  lamU  and  of  iritt**  i>f  money  hy  iiiunii'i|«l 
<'ipr|Mpr;iii<>ii«.  and  that  th*'\  all  primarilx  i^we  dutie*  in  the  |iub- 
li<' lit  a  hii:hir  iiatiin'  cviii  than  that  **\  «-arninjL!  Iari;r  dividrmk 
I"r  tlnir  -hanlii'ld  r^  '  (/  ml*  ^1  Shift  \  v.  '/'fiiM' .1/iA<f«wn 
i'f'l'i/if    jss..  n;.;  r.  s.  :;:;l\  II  I.,   i.l.    iniM.  17    Sup.  t  i.  Ki-pL 

><>in«  iiii-iiiid<  r^taiiiiiiii:  and  enntU'^iiin  ap|N'ar  to  have  arii^n 
Ml  n-pi  I't  lit  till-  iini-^tiiiii  :i-  Im  what  earri*>r'"  an*  suhjevl  !••  the 
|ir«<\  i-ii>ii-  ot  flii^  ai-t.  Sumi*  -ipp<'ar  ti>  uniler-faiid  thai  tlnHr 
.«riii  linl'iiii  \  '•  *'  !«  law  i«  ih-piihh-nt  ujHtn  th*'ir  )N*ini:  -uhjt^  to 
:lii  Ai'i  t-i  li'i  ::nl.it«-  < '••mimTei'.  It  will  In*  mi'ii  hv  n*f«*n'ii(^*  to 
iIm-  l-r  «i.(ii<ii  ..t'  till-  ai*t  in  r*-i:aril  i««  "afefy  applianev*^  that  if 
applji-  T«>  *':in\  <'<>ninii>n  carrier  eiiLMiied  in  inter-tatt*  i*iiniin« 
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l)v  railroad/'  AVhatever  ground  may  exist  for  question  as  to 
particular  carriers  being  subject  to  the  Act  to  Regulate  Com- 
merce, it  will  be  seen  that  their  amenability  to  the  act  under  con- 
^^ideration  in  no  way  depends  upon  the  former.  They  are  sub- 
ject to  this  statute  if  they  are  engaged  in  interstate  commerce  by 
railroad.  What  constitutes  interstate  commerce  has  been  de- 
lined  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
The  J)(u\ii'l  B(dl,  as  follows : 

•'Whenever  a  commodity  has  begun  to  move  as  an  article  of 
trade  from  one  State  to  another,  commerce  in  that  commodity 
between  \\w  States  has  commenced.  The  fact  that  several  dif- 
ferent and  independent  agencies  are  employed  in  transporting 
the  coninioditv,  some  actinii*  entirely  in  one  State  and  some  act- 
iiig  through  two  or  more  States,  does  in  no  respect  ailect  the  char- 
acter of  the  transaction.  To  the  extent  in  which  each  agency 
acts  in  that  transportation  it  is  subject  to  the  regulation  of  Con- 
iiress''  (10  Wall.  5(15,  suh  nam.  The  Daniel  Ball  v.  United 
.^fafcs,  11)  L.  ed.  1()0:>). 

it  is  urged  by  many  of  the  petitioners  that  they  have  need  for 
all  their  cars  and  engines  at  this  time  to  perform  the  service 
which  they  are  called  upon  to  do,  and  there  is  no  doubt  that  the 
withdrawal  of  all  unequipped  cars  from  service  in  interstate  traf- 
fic now  would  result  in  much  loss,  embarrassment,  and  inconven- 
ience to  the  public,  as  well  as  to  the  carriers. 

It  is  ]> roper  also  to  tak(»  into  account  that  some  time  wsls  neces- 
sary after  the  passage  of  the  act  for  investigation  and  determina- 
tion as  to  the  best  appliances  to  be  used  with  a  view  to  economy  as 
well  a>  uniformity  an<l  safety,  having  in  view  the  objects  of  the 
statute,  which  did  not  undertak(i  to  prescribe  the  particular  de- 
vice t<»  be  used. 

The  re])resentatives  of  the  organizations  of  railway  employ- 
ees >tate(l  at  the  hearing  their  concurrence  in  the  view  that  in 
con>i(leration  of  the  depression  in  business  referred  to,  and 
other  matters,  some  extension  of  the  period  should  be  made,  ask- 
ing that  it  1m'  a  reasonable  extension,  and  suggesting  that  one 
yejir  would  be  sufficient.  Petitions  were  also  presented  in  sup- 
port of  some  of  the  applications  and  were  signed  by  a  considera- 
ble inmiber  of  railway  employees,  some  of  whose  wages  had  and 
^ome  lia<l  not  been  reduced  since  the  passage  of  this  act. 


<  1 1 1 0  IN  T  !•:  i:  S  TAT  !■:     4  o  M  M  K  KC  K     It  K  I*UUTS. 

I*i"!i'*i>  :iiiiiiii-t  anv  i-xtrn-Hiun  nf  tin*  |MTi(Hl  wi-n*  «!•••  prv- 
Mijitil  l»y  |MT'*«ni'-  n-ju'r-nitiii::  nritlnT  tin*  railwax^  w»r  tiit-ir  <-iu 

a  ft 

li  i«  :i]>|i:in-iii  tliMi  ilir  pn'^citl  rMni|iti<iii  *it  lr*'i::lit  i-ar*.  with 
\jir\iiiii  kiini<  III' r«mnln>  iipii-rriiniiinirlv  !iiiiii;|i-ii  in  tiii-ir  u^. 
IcimU  !••  iiK-n-ii^i- t)i('  ii:i/:inl:  jiinl  ir  i<  inaiiiti  •*?  TliaT  it  tIm-  {•n'Vi- 
>iMn«.  Ill  fhi-  :irt  mc  \*t  »«»  inin  ftFrrt  a**  i«»  all  **arrii-r-,  ;i«i'«'r'i:ri 
!«•  it«  iiii<)iit^t  ii>iii'i|  |ini*]Hi«i-.  wlihin  a  ri'a«<>iiaM«'  Tiin*-.  ^'•iik- ••: 
iIh-  <'««ri-i«irr;ji  it.n-«  iiri:ril  inn*-!  Im-  |HU  :i'»iJ«'  aii<l  fin  wt»rk  ••!  I*?*}- 
ar;ili«'ii  !••?•  •■•»in|»lianrr  witli  tin*  rii|iMn'i!ii-iil-  i»l"  tin'  law  iii-s*:  ff** 
<M  with  liiMi'i- ciK-ri^v  aiiil  ]>n>iii)ilii(->^  in  tin-  tntiin*  TJian  if  iijt«  lo 
lln-  |i:i'T. 

I  ].«    -'jiiMt*-.  ji-  i-  \v«'ll  ixUi'Wii  an<l  a-  -Iimwh  liv  ii".  tith-  a-  w.-:! 

■ 

a-  it*  -j iiir  |i|M\  i-iiiM-.  \\:i-  int<inliil  iiuinlv  lur  tin-  )  in  •!«■••:  i^n 

nf  tilt   railu;i\  <  iM|i|i>M'(->  ;iiii|  iln-  traxi-lin::  |ini<Iii'.  an<l  ir  w.i*  ij-*: 
iti?Mnh«l  l>\  (Miiiiro-*  til  \<«-t  tlii-  < '<>niuii^^i<*ii  witli  anTh"riT\  !•• 

•  Atiini  till-  jM  riiHl  nh-rn-J  \**  rxi'ijit   fur  [^ I  can^f.  n««r  !••  j»r»- 

v<N!  ;i.i    ]>i'"iii]it  ^in<l   full  jpplifaf  i^n  <•!'  ii«  |iri«\  i«iiin«   \\iti.ixi  a 
rr;i-...iMlili-  linn-. 

It  i-  i.i]ii\»'i|.  n|Hiii  niti-iih-rjit  inn  «•!  tin-  t'a«'f«»  "•TaTi-ij.  iiia»  ••;!• 
liii'  111  •-.i-.i-f  i\i-t-  t"«»r  :in  «  \t«ii"ii«n  «■!  tlii-  piTi'Mi  n-ti-m-O  !••.  in 
rt.nt"i:!.i;  \  with  tin-  |in»\  i-i«"ii-  nt  -irTioii  7  ■■!"  tin-  ai*t.  an<l  ^h*! 
ili'-«  \'i  ii-:"!!  -li"iiM  I"-  ntiiltii-iM  !••  ail  tli«-  |»ftiTii«ii«T*.  I»  i*  al-t 
lnlii  \  ■  <:  'iMr  :iii  r\ti  ii"i«»n  ••!'  r\\i»  \riir^  i-  a>ii-i|uali-.       I  In*  w  ill. 

I'l  ;:-■  .  iM.iki-  it  iM-in-  ijiilirnjt    l"i»r  «.«inM-  tlian   t"»ir  ••Mht*  t«»  •:»  i 

!•  ;i':"  ■  ir  «  ijui piii'-iif  u  itliin  tiij!  lijin- :  jini  tln-n-  i-  n**  luir»Uhi{> 
-.  '."V  'In-  !'i-"ii  :li.if  tin-  1  •i-ni«-r  lia\«  ni'T  •{••nt-  all  t1i«-v 
•  'l-'Ji*  ill  tilt  i»;i-'.  iiihl.  .J-  ImI"..!'!-  in<lii'aTi-il.  it  j^  ijirr:- 
-' I  ."'W  I  M«  ii-ii»ii  •■!  'Ill-  jH  ri'MJ  iMti  In-  nia>ii-  in  '•••iii'  im^** 
:■.  ■••'!■  I-.  t.i"  t"?"  I'?!'  j«i-ri'"l  ill  *"iiif  I". 1*1-  an*i  a  «litT»-n-nt 
. .■  i,.  r«.  \'.  if l,..i;:  jir;ift iriiJU  iiniii-liinL'  r1ii"M-  \*infh  li.i\«" 
■  -'  >!]li-j'  tit  .tii>l  |>iitiiiii:  :i  |iri-iMinin  <*n  iIk-  •l«-tMii(Mt-ii 
■  ■        ■  •      ■-.    ■■  :.ii-|i  li.r.  •■  i't  •  II   iri'i-t   f .irijx  . 

I      ..-■..  1.1   immIi  !  -• i  !'■.  ;iii\  tliini;  in  flu-  ••rii»r  hi-n-in  ni:iil«* 

!    .■     ■        •   '.I;!':!  i--i'-?:  iii;'li  it;i\i  -  tii  r«-jn\i-  f:irriiT-  ••?  ?ln-ir  tliitv 

-■■.!.   I  f"  -'■  .ii'-.iiil;'    iiii'l  |'la«'i'  i'ar-  riiiiipiHil  witIi  Iniin 

1    .  i:'-,"  -)•«••!  "T  till   t  r. I'll  will  Im  i*iiiirp<llt-<M<v  n->«*  i«f  tlidt 

.■  '  ■■  ■  '    ■  '  iri   l!«   ■-  •   |-    |H  ■--ll'!'  . 

I-       ■   ■   -i'i"  IM?  i"!:  "t    'lit     t:nf*   *t;|tii|.   it    i-  llirntiip-  ff-if-r*  ii 

I      -'.     I  ii^it  til*    |M  li'iii   within   uhii-li  tin-  jN'tiiinnih::  I'arrit-p^ 


II:    : 

\-\fj\ 

f.i  • 

JIv 

!■• 

1...  . 
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Ix't'orc  nicntioncd  shall  conij)ly  with  the  provisions  of  sections  1 
and  '2  <»f  said  act  of  ^larch  2,  181)3,  be,  and  the  same  is  hereby, 
extended  for  two  vears  from  January  1,  1898. 

Seeon<l.  That  eaeh  of  said  carriers  whose  equipment  is  not 
complete  be,  and  the  same  is  herebv,  required  to  file  semiannual- 
ly with  this  Commission,  within  thirty  days  after  the  expiration 
of  each  six  months  from  December  1,  1807,  a  statement  of  the 
nund)er  of  freii>;ht  cars  and  locomotive  engines  which  have  been 
( <inipped  during  the?  preceding  above-named  period,  both  as  to 
couplers  and  train  brakes,  as  prescribed  in  the  first  and  second 
sections  of  said  act. 


r,t;j  i.\TKic>jAri.    r«»MMi:i{i  k    i:kpoim>. 


In  tmk  Mattku  mi    nii;   AIMM-K 'ATK  >N  <ii  <'ki:taI3s  Kaii 

i:<.Ai.  coMi'AMiis   jni:    Fi'irniKi:    KXTKXsiiix  of 

TIMK   WITHIN    WHICH    TO  COMIM-Y    WITH  THE 
IMiOVISloNS  OF  THK   SAFKTY-AlMM-IAXf  K  AlT 

>«»  4  A  1. 1.1,1 ».   Al'PKnVlh    Mwii  II    1*,    l*^t»'i. 

ih,  lilifl   ihrt  nihfi     if.    />.•'.'«. 

Till-  |M  t  ii  iKiiiiiu'  <Miii<'i'«.  Mihl  :ill   iiiln-r  «'iiumi:i»ii  raiii«-i«  «'|ii:m|^^1  in  laifff- 
^I.itc  riiiiiiin  li-r  li\    l.lillM.itl.  i;i;int«'ii  a  Illttlii'l'  i-\1i*ll'»i«itl  !•(  ->«*«t*ll  mti 
iii>>n    -l.tiiiMiy    1.    iMiHt.    wiiliiii    wliitli    ;m  imiii|iIv    with   thr   |iru«i< 
III  -ri-iimi-   1   iiiiil  '1  III   ihi'  ''.ilfix  :i|i|ili.iii<  !•  iH-l  !•(   Maii'li  J.   |h*i.1 

lii  I'ni.T   A\l»  0.;ii!  i;   111     im    ( 'i  >\m  |'^*«li  i\  . 

I    !;«  ■!    \  \  ,  i    niiun  rs</''//i  /*; 

1  li«  ;nl  «'!' I  *inii:n --  ''••iiriiiiiiil\  kh'iwn  ii'*  llit*  «at«'t\ -a|i|i|iaRcr 
;ii*r  <  iiariiil  tli;it  ih*  ti'.iiii  i':tn'\iiii:  iniir^rafi-  tratlif  ^iimilii  U-  run 
1 1'MM  :m»l  ;i!N  r  .l:ii»ii:ir\  1,  1*^*»*^.  iiiilr'.-  ?-••  «-i|iii|i|N*i|  wilh  inawv^r 
<•!'  tuiti  IiimIxc^  ilini  it-*  «{m«<|  ri>nlil  U-  rMiiip*lli'i|  t'n'iu  llir  I'liisinr, 
jii'l  sluit  n'><-:ir  ii^ttl  in  intir^lali-  rratln'  '*li<iiili|  In*  lianliNl  «f|rr 
iliji  •i:ti«  iMil<  <^  t'<|Mi})|ii>ii  '\  irii  ;i  «><iii]ili'r  wiiii'h  wniilii  i*iiii|i)i-  au- 
i>>ii:.ir i<';ill\  li\  iMi|Mi-t,  .iiii|  wliii'li  i-iiulil  In-  iuii'iiii|ilri|  iviilioiit  "fi^ 
iiii:  In  Tu.iM  i|i»-  i-;ir-.  SiiiJmii  7  *»1  iliai  -aiiM*  ai*T  |in*vii|ii|  that 
iii>    inii  r-tjtr  (  ••III!)  <rrc  (  '••iiiiiii>>-iMii  iiiii:lil.  fr<>iii  liim*  !••  tiifH*. 

"u{>"ii  tnll  iMsiriii::  :iiiii  \'*v  n 1  I'.-m-i-.  i\rfii<l  tin*  {N-ritNi  \iitbin 

u)iii-!i   :tii\    riiiiiiih>ii  I'arr'ii-i'  ^li.ill  •'••iri]*l\    uItIi   llir  |ir«i\  i«i«>ii«  «if 
I  111-  ih'I.  " 

Si. nil-  liiiH   Im  i'. .1-.   .l:Miu.ir\    1.  l**'.»**,  wlu-ii  iIh-  art  \*\  ii«  lorin« 
{••■•MiiM  «  tli-ii  i\  I  .  t  \:iv'^f  iiiiii.lM-r  i>I   r:iilriia«l  i*i>iii|iaiii<-«,  i-inlir 

Mij  I'i'.H'!  ii-.illv    ill  tin    r.(ilni:iii«  <•!  aii\    iiii|ii<rtaiiif  ««|HTuliiiir 

till  I  iiif<«l  Sijii  «.  |i- iiri«iii<  ij  ili«-  < '••iiiiiijo'-iiiii  fi^r  an  i*xt«'ii4iiin 
•  •  Ml.  I  ill -«■  jiiiii  jiiiMi-  \\i  «■«■  lM;inl  **u  Mt-ii'iuU-r  1,  1V*T, 
.iii>:  ':|>"ii  <-<>rt-i<iir;it  i  iii  ••!  iln-  t:*!-?- iii-x  f|i*|M  li  ii|mi|i  ihat  lit-arinc 
jii  •  \'«  n'i"ii  ••!  i  \\"  M.ir-  w  ;i-  ::iM!it«i|.      /»  ///•■  M*i(frr  »»/"  Kxiem* 

"    ■     /  /HI'     'i.  ^    'liiji'i/    irifji    >.i'/.i;iH    /    if/|f/    J  **f    fh'     •^'•if  •'/y-,|  p- 


in 
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It  was  then  ^'xpectcd  that,  within  tlie  time  as  extended  siib- 
^ralltiaIly  all  of  the  carriers  would  be  able  to  so  complete  their 
*M|iii|)iiu'iit  as  to  comply  with  the  requirements  of  the  act.  In 
XiAcmber  of  the  present  year,  however,  numerous  petitions  were 
tiled  asking-  for  a  furtluM*  extension  of  this  time,  and  these  peti- 
tions were  set  down  for  hearing'  at  Washington  on  December  6, 
general  notice  being  given  to  the  public.  At  that  time  both  the 
carriers  who  re(pu'ste<l  and  those  persons  who  opposed  such  ex- 
tension were  fnllv  heard. 

Tlie  carriers  base  their  claim  to  further  relief  mainly  upon 
two  grounds:  First,  that  they  have  act^d  in  good  faith,  having 
nia<le  satisfactory  ))r(»gress  in  the  equipment  of  their  cars,  and  all 
the  progi-ess  that  under  the  circumstances  could  have  been  rea- 
^on:il'l\  expecte(l :  second,  that  to  refuse  to  extend  the  time  and 
to  j)ut  this  law  into  effect  on  January  1  would  result  in  with- 
drawing fi-oni  interstate  traffic  a  large  nund^er  of  freight  cars,  to 
the  iireat  hardship  both  of  the  railways,  which  w^ould  thereby  be 
eonijK'lled  to  refus(»  the  traffic,  and  of  the  shipping  public,  which 
Would  therel)y  be  denied  the  necessary  facilities  for  the  moving 
of  its  tralHc.  it  was  also  urged  that  the  necessary  material 
could  not  be  obtained,  and  that  the  roads  could  not  get  possession 
«>f  their  ears  for  the  purpose  of  ecpiipping  them  iji  less  than  one 
year. 

We  are  satisfied  that  the  first  claim  of  the  raihvays  is,  in  the 
Mia  in.  well  founded.  We  do  not  think  that  any  company,  upon 
tlie  -liowiuii  nia<le  before  us,  would  have  found  it  absolutelv  im- 
j>o>-iMe  t<»  conijdete  its  ecjuipment  by  January  1,  1900.  Two 
yr;ir-  ago  the  Louisville  c\:  Xashville  Railroad  Company  out  of 
.dniost  iM. ()()()  cars  had  only  4,000  equipped.  On  December  1, 
V^ '.'!>.  that  coni])any  had  con^pleted  its  equipment.  The  same 
tiling  is  true,  in  a  somewhat  less  degree,  of  several  other  compa- 
iii<  s.  If  these  coiuj^anies  have  equip})ed  ])ractically  all  their 
<'ai*s  in  two  years  we  cannot  presume,  in  the  absence  of  some  posi- 
ti\'e  -liowiuo.  that  other  c(nnpanies  might  not  have  done  equally 
well  :  hut  still,  oil  the  whole,  esneciallv  in  view  of  the  difficultv 
of  witli<lrawinii  freight  cars  from  service  for  the  last  vear,  and 
of  obtaiuini:  the  n(M*essarv  material  durin<2:  the  last  six  months 
Wo  i\vo  disj)osed  to  find  that  satisfactory  progress  has  as  a  rule 
been  niad(^      This  is  not  universallv  true,  but  inasmuch  as  this 
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M'liiiiiinn  iini>t  In-  «lciili  with  ;is  :iii  nitirt'iv    it    is    lianilv   in^rtii 
W'liilc  to  <liM'U>'«  iiMlivi«lnal  iiistaiins. 

Tlir  '^(MMiiiil  )iM^itiiiii  ot'  tin*  riirricrs  i>  also,  in  the*  luiiin.  nil 
tiikrii.  iiltlpMit:!)  it  prrH'iits  xnnrtliiii^  of  an  siiioinalv.  Two 
vr:ir>  iii:o  the  '-xriisr  tor  not  luiviii<:  ciiiiiplffrtl  rlu*ir  (^|iii|>nMii? 
\v:i«  too  littli-  i»u<^iiH*<*>;  now  tlir  rxrnsr  is  tiMi  iniirli  liii^iiwM. 
TImh  it  wji-  tlir  tinnnrial  ilrpn'>«iion  •»!'  \^*X\  ami  tin*  vrin>  iV4- 
|owinL^  wlii<'li  li:t<l  n-ndtTiMl  it  ini)Ml^«ill|(•  t'i>r  tliiMii  t<»  <>Ktain  xht 
i:ioiitv  with  whifh  t«i  n-akr  tlir  <"liani;<*"«.  I'o-iIhv  it  i*  tht*  al»Qii- 
<lan4*"  of  tratljr  which  rrinlriv  it  ini]Hi*>>iiiI<'  to  wirh<lrH\v  tr4B 
-••r\  i«'i' ihrir  <-ar'*  I'or  tin*  |Mir)M»«r  of  rtM-rivin^  tli«*  <*«|iiipiiii-liL 
All  tlii^  i-.  Iiowrvir,  -ul»-taiitiallv  trn**.  1  In*  irn-ait  vuliiint*  of 
tratiic  which  i-^  now  iiio\  ini:  ami  wliirli  lia-^  Im*4*ii  iihiviiiji;  fur  -^•me 
nionth-^  fia^i  ha-  rriii|ri-i(|  it  <'\trini«'|y  i|it!i<Milt  fii  tiinl  tin*  m^^rf- 
r-arv  riir-.  jin<l  wt- arc  >ati^ti«•^|  that  ti»  with«iraw  fn»iii  inTfr-Ule 
tratlir  oil  .I.iniiarv  1  all  tlior-c  i>:ir*i  not  i'i}iii]i|N'f|  with  the  allt^ 
malic  4'oii)ilir  woiiM  -«ri(in-l\  cri|>)il('  ino'-i  **\  tlir  niilwii\>,  and 
wi>nM  mat<riallv  incoii\«'nicncf  the  --hiiiiiinir  |iiiMif*  ait  I'vrlaiii 
|Hiiiii<«.  It  i- aUo  :i]i|i:innt  that  for  Minn- tinii*  {ia<*t,  owiiii*  In  ike 
::ii  a  I  •Icniainl  tor  .ill  ^urt-  >*(  iron  niaiiiifactnn'*^.  it  liii<*  U"«*n  ev 
ii'cnii-h  ijiiiiciilt  t«i  ohr-iiii  the  nci-<'*>-.:ii'v  material  with  whirh  to 

■ 

m;ik»   ilii--r  i'haiii:c-. 

I  III-  |Hiiiiii!Mr-  a-kc«|  tor  him'  \i-;ir.  Ki-j»rcM-iitaliv««*  nt  tbr 
rail\\a\  iiri|>l«i\<-(  -  who  :i|i|ii:iri><|  at  the  licariii;r  prnt'liralli' 
nniti-ij  ill  coiiccilim:  ti^tt  «i>nii-  fiirih*!*  i'\t«'n<*ion  of  tiiiit*  ••iichi 
III  j.i-  ::r;iiiN«l.  Imt  i\|»rr*-ii|  \arion*  ojiininii*.  -i*.  to  tin*  Iniirth  •>£ 
iIm  «  \iiti-i«»ii.  Sitjiu-  rli«inL:ht  tin-  wlinh-  year  <*lioul«|  In*  irivtii, 
-oini'  tli:ii  ii-iiMi  ti'Mr  i<i  -i\  months.  an<l  i*tli«*r^  that  Iwn  ]ii*intlif 
\\<>n!<l  )m-  -irlicjt  111.  It  i-  I  \  ii|«  lit  1m  n-.  n{Hi|i  tlit*  !*hi*wiiii;  iiiiiilr, 
tiiiii  xiiiM- <  \t«-ii->ioh  iitn-T  }>i-  ::r:intril.  Tln'  ilitlinilt  <|iii***tiiiii  i* 
'i«»«|i  fi  iiiilrM-  tin    ji  imih  'it  Hiat  t\ti'n-ion. 

llii  1*1- i^  ••III-  ri>ii*.ii|i  iMi  iiiii  which  h'a<l'"  ii^  to  pnnt^Ml  with 
L  ri-.it  i':iiini»ii  ill  i\ti  ndiriL'  Hii«  tinii-.  Kccent  iiivi*«tii;af  io|i^,  ttn- 
t|>  r7;il.i  II  h\  till  <  "iMiii'-iin  i't  it-  i^wn  ni*ition.  Iiav<*  iit>vi*Iti|w<d 
il:i  !.M-i  ;li:ir  t1ii--<  ;rn<<n..>M«-  i-«<n|>!i'r«.  aii>l  tin*  atlarliiiifiiti*  <i^ 
-'.iiU'  •!  !•>  ii  tnli-r  Ml*  Ml  :iiiT>>iii.iTii'.  :ilthoiii:h  phici'tl  ii|ti>ii  th<*  (*iinv, 
.ir«  ii"T  :il\':i\*  k«  I'T  in  -ih-h  i'«'iii|it iiin  thai  tln*v  itoipli*  nr  Utt' 
ci.n|.Ii  :iiii>.ni,iiiiMll\ .  11. •  \  .ui-  often  "ntTi-retl  lo  reinaiii  mit  of 
p  pair,  -••  t|i;ii  it  1-  n.  •■i-.*.tr\   t^-r  hraki-inen  to  *:••  ln'twifii  tht»  cart 
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lor  tlir  purposi'  of  coupling  or  uncoupling.  It  constantly  hap- 
jKiis,  too,  that  they  are  used  in  connection  with  the  old-fashioned 
link-an(l-j)in  coupler,  and  it  is  an  undoubted  fact  that  when  what 
<.ui:ht  to  Ik'  an  automatic  couj)ler  ceases  to.  be  such,  or  when  it  is 
used  in  connection  with  the  link-and-pin  coupler,  the  hazard  to 
the  trainman  is  greater  than  it  would  be  \vere  all  cars  equipped 
with  the  link  and  pin.  Xow,  the  prohibition  of  the  law  is 
against  the  using  in  interstate  commerce  of  any  car  which  will 
not  couple  and  uncouple  without  the  necessity  of  the  employee 
going  between  the  ends  of  the  cars.  Until  all  cars,  practically, 
are  ecpiipped  witli  such  couplers,  and  until  those  couplers  aret 
kept  in  repair,  it  is  manifest  that  those  which  are  placed  upon  the 
cars  are  a  menace  rather  than  a  protection  to  the  men. 

During  the  year  ending  July  1,  1898,  279  persons  were  killed 
and  6,98S  persons  were  injured  in  the  coupling  and  uncoupling 
of  cars.  The  theory  of  the  act  was  that  the  use  of  these  auto- 
matic  appliances  would  very  nuUerially  reduce  the  number  of 
easiuilties  resulting  from  this  source.  Without  expressing  any 
r»pinion  wh(»ther  this  will  or  will  not  be  the  result,  we  are  bound 
to  assume  in  the  consideration  of  this  question  that  Congress  was 
right  in  its  opinion.  The  protection  which  Congress  intended 
to  give  these  railroad  employees  is  not  actually  available  in  any 
degree  until  the  terms  of  the  act  become  operative.  When  it  is 
remembered  that  too  long  an  extension  of  this  time  may  result 
in  the  unnecessary  loss  of  life  and  limb,  it  is  impossible  to  avoid 
the  feeling  that  if  error  is  tr»  \k'  made  it  should  be  upon  the  side 
<»f  humanity,  and  not  upon  the  side  of  mere  ccuivenience. 

Tn  DeecMuber,  1SJ)7,  294  roads  petitioned  for  an  extension  of 
time.  >s'ow  but  \s2  roads  are  so  petitioning.  In  1897  a  com- 
mittee was  selected  to  re[)res(»nt  a  large  number  of  petitioning 
r<»a(ls.  iuul  this  committee,  in  preparation  for  the  present  hearing, 
distributed  blanks  throughout  the  country  with  the  request  that 
the  com])jniies  receiving  them  should  execute  and  forward  to  the 
Commission.  Most  of  the  petitions  received  are  upon  these 
blanks,  althougli  some  are  not.  It  did  not  appear  how  generally 
these  blanks  had  been  distributed;  but  we  think  it  may  be  fairly 
inferred  that  the  attention  of  all  roads  of  any  importance  in  the 
1  nitecl  States  has  been  called  to  this  matter,  and  that  all  those 
roads  wliicdi  desire  to  do  so  have  filed  these  petitions. 
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In  it*«  (inlcr  ti\iii;r  a  «lat«'  tm*  tlic  hisiriii^  **i'  tlift-  |N-liti<Ki*  ik^ 
< '••iiiiiii»inii  nM|uirrc|  the  pctitiinii  r>  to  tiK*  «iil  or  U-fMn*  lN5rrm- 
Imt  1  :i  >ijiiriiM*ni  >liii\vin;:  iIh-  nniiilirr  «il"  imp^  i-i]iiip|H-<l  wHL 
^:ih-i,v  ;i]»pliiUM*c>,  aiiil  tlic  iiiiiiilM'r  \*»  In*  i'f|iii]i|N*<|  nn  ll«H^-tiibr*r 
1,  l"^'.*!*.  Oftln'  1^'J  iM'titiimin;:  ri»jMl>.  1^1  lisivt*  up  ii»  tin*  |»n-««B! 
liiiM*  tjiili'<|  tn  mnkr  ilit*  n*iiirii-  rall«'i|  t'^r  l»v  tin*  •»nl«'r.  Twit  *«r 
tliP'f  <'iiiii]»:iiiii-^  wliirli  liiivr  imi  tilctl  n-tiirii**  ap|H'ari-«i  at  tbr 
Ih-arin;:  aii<l  niailc  an  i»ral  >lali'MH'nl  nt'  lln*  i*tiiii|iii«iii  **{  thtir 
<M|ni{iniciit  in  llic  rfsptM't*^  naninl.  W'v  tliiiik  iliiil  in  ttu-  <lHrT- 
niinariiMi  <>t'  llii'^  niatirr  \\r  <*an  nnlv  tak<-  inlii  ariNiniii  tImim*  p««1* 

■ 

wliicii  )ia\r  tilctl  petit ii>n^.  anil  tli.tf  **\  tliMM*  ri>a(U  ••iilv  «iir)i  a* 
Iiavi-  tnrni-linl  n-inrn"-  nr  appran-*!  U-ti»n'  n<i  anil  iiiai|«'  •t«U»- 
NH-iii^  ill  i||(>  plact'  lit  >urli  rrinrn'^  '-linnlil  In-  i*iin'"i<li*r**<l  in  iWiJ* 
in;:  li"W  l^n^  an  rNtm-^inn  -.liall  In*  ;;raiitf<l. 

I  lii"-c  ntnrn^  inadi*  liavi*  In-ih  t'\ainini-i|  in  tlftail.  I  lit-v  ifii 
hiari-  iirarl\  Ml-  i|nili*  all  tin*  prinripai  P'ail^  i*|N'niiintf  in  ihr 
l'nii««l  Stati-.  ni'ilii'^t'  I'MaiU.  .'il  liail  i»n  I  Ji-ri'mlNT  I  «'«|iii|i|ml 
iMMi'r  ilian  !>.*!  pi'i*  ci-ni  <>t'  tlicir  t'n'i<:iii  rar«  wiili  tin*  aiiinniAtir 
«*<in|i|«  r.  ( )t' ilir  halanrr.  tlir  unat  imlk.  I>v  inakinir  lli«-  <sanir 
pn»::r' -*  Iit  liu-  -i\  nioniii-.  tnJiMwinL'  I  >i'i-«-nilMT  1  \vlii«*h  »a* 
!ii:it|t  t«>r  i)ii- i'<M'rc^pi>n<]ini:  pi-ri'MJ  prii>r  in  ilial  ilati*.  will  liarr 
-ir''*:.i!i'iall\  «-«iMipli'i<«|  ilicir  I  ipiipnienr.  A  few  n  m«U.  ••witi^ 
It-  -jn  «i;il  r.iii-.i-..  Iia\«-  Im'i-ii  pi'i  m  nln  |  Iphm  iiiaklii::  -ali-fafton- 
pi-..'jri  --  •iiirini:  i!m  wli'iji-  nt  tin-  la--!  "-ix  ni>>ntli«.  lun  tlirf  •  nia«I*. 
ar  i!|i  {III ->!  Ill  I'aii.  uill  1m  .iMi*  ti>  «-iiinp|rti- tlii-ir  itjuipint-nl  uitk- 
iit  «i\  iii'iiiiji-'  iriiin  I  )ii-iiiilNr  I.  Hf'  iIhm-.  iIm*  I  )i'ii\«*r  jk'  Itiu 
iii.iifli  ->i:iimU  .1-  .III  •  AaiMpli  .  riial  i'i>nipanv  ha**  tn^lav  ••n)} 
:i!"'i!i  oiM  \\;\\\  II"  >-ii;ii>l.ir<l  LMMi:f  r.ir-  ripiipjM  t|.  Imi  jf^  pn-^-itii-n* 
-'.III  •!  ■  !i:ii  i!i>  l>;i!.iiM-t   i-.iiM  )••■  I  ipiippiij  w  it  hill  «i\  ninnlli-. 

i  ii<  r-i-  :!!•    tiMiMi  r<>n-  -in:'II  r^'a^U  •lunini:  •!  v«-r\   -*niail  niinilirr 

•  ■t  f.ir-  .'.  Iiji'it  !..i\f   Mi;i'h'  ii'i  -nliotant iai  piiiiir*-*-.  aiii|  ap|i;in*nl|v 

•  !•>  I'  •:  Mill  im!  !>•  iii:iL«  ;iii\  pn>L'r<-«'>.  ill  ijif  i*«|iiipiiii'iir  *»{  tlifir 
r":.:;iL:  -I'-il..        |  |  i-i    |...i.!-  ;iii-.  a*  a  ruli-.  '*iinaf«-*l  wlniJIx   within 

•  •!r'  >'.!?•  :  tin:?  tr«ii:li'  I  •jiiipiiii-nt  i--  u-ii|  aiiii«i<*1  i-x«'lii-iv«*|v 
\^  I'!  ill  t{|.  St.iTi  .  .iimI  rl.i  \  li.in!  iiiti-r-.iatf  iratlii*.  if  ai  all.  in  tlir 
«  i:  -  ■•!  "'Ill  r  •■■'iiiii;iiiii  -.  I  III  n-  ai-n  an-,  in  aiMitinn  !••  tlii***- 
-r  .i!  •■•••lii-.  .1  t' ■' .  i:'"i  MfP-  tlian  tlm-i-  m-  t'l'iir.  iin|Mirl2inf  *%"*- 
It  I:.-   '.  iiit-li  u  ni.ni  -ii«-li  'i\  inoiitli nM  n^i  liv  an\  <ir<iiniirv  vx- 

m 

•  I"  i"!!  •■•■ni|'ii'«   'I.'  ii-  I  iiuipiMi  ni. 

I  !;t   mail.  I-  \'  i"!  tl,.  1-.  t'iii-  -tanil  liki-  llii- :     I'p'X  ii|i*«|  i|ii*  ^jintt- 
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nitc  nt  (*(|uipiiioiit  is  cuntiniUHl  for  the  ?ix  months  succeeding  De- 
ccnilu'r  1  as  has  been  maintained  for  the  six  months  preceding 
J  )cc(*iiil)er  1,  substantially  all  the  freight  cars  used  in  interstate 
roninicrcc  will  at  the  end  of  that  period  be  equipped  with  the 
automatic  coupler.  Several  important  systems  will  not  have  com- 
pleted their  equipment  by  ordinary  means;  they  probably  can  do 
>o  luuler  [)ressure,  but  the  unequipped  cars  Ix^longing  to  those 
systems  will  be  insignificant  as  compared  with  the  total  number 
of  cars  in  service,  and  their  withdrawal  from  service,  if  they  are 
withdrawn,  will  have  no  appreciable  effect  upon  the  traffic  of  this 
country,  and  will  not  occasion  to  the  shipping  public  at  large  any 
si'rious  inconvenience.  If  we  could  deal  with  these  systems 
alone  we  should  be  disposed  to  inquire  into  the  causes  which  have 
prcvc'utcMl  in  each  particular  instance  greater  progress;  but,  as 
jM.intcMl  out  in  our  report  two  years  ago,  this  question  must  be 
(onsidrrcd  as  an  entirety.  If  we  extend  the  time  on  account  of 
ilu'sc  roni))anies  wi'  ]iost|)(»ne  the  operation  of  this  law  as  to  the 
entire  coiuitrv  ;  wo  deprive  those  classes  for  whose  protection  the 
law  was  enacted  of  the  benefit  of  its  provisions. 

It  is  stroniily  urged  that  it  would  be  impossible  to  obtain  with- 
in six  months  the  necessary  material  with  which  to  complete  the 
eqnijuiient.  Without  doubt  great  difficulty  has  been  experi- 
enced by  nianv  companies  during  the  last  six  months  in  this  re- 
sp(^ct.  li  is  (juite  probable  that^  if  a  particular  make  of  coupler 
is  to  be  insistecl  u\um  it  may  In*  difficult  to  obtain  the  requisite 
material  in  tli(^  t'ollowini»*  six  months,  and  it  was  insisted  that 
e;i<'li  comjKiny  has  a  standard  of  its  own  and  cannot  without  great 
inrniivcnience  dej)art  from  that  standard.  The  records  in  our 
otiice  show  the  kinds  of  coupler  in  use  upon  the  different  systems, 
an<l  an  examination  of  thes(^  records  does  not  bear  out  the  above 
claim. 

Tt  ajq>ears,  for  example,  that  the  Chicago,  ^Filwaukee  &  St. 
Paul  ('om])any  has  ])ut  upon  its  cars  couplers  of  17  different 
types— i;, ()()()  (,f  (,Tie,  1,000  of  another,  12,000  of  another,  and 
1  1.<H)(»  of  another.  The  Illinois  Central  has  33  different  types, 
-^.n.-,s.  :),li>l,  11.247,  lM^O,  and  1,413,  besides  smaller  num- 
l)ei>  of  othei*  i\pes.  Almost  all  systems  havinc:  anv  considerable 
]!rind>er  of  cars  have  used  more  than  one  type.  In  view  of  the 
fuel  ilial  the  total  demand  for  couplers  for  old  cars  will  be  less, 


(jC)^  l^"rKK^^TATJ-:     C'OMMKKCK     KKl'OKTS. 

siiK'L*  many  r<»iKls  liave  (.'omplotcd  llicir  eqiiipiiicnt,  and  in  view 
of  till*  further  fact  tiiat  it  must  b(»  prcsunicMl  that  various  ennij)a- 
nii's  hav(»  long  sinc<*  i)ia<*('<l  th<*ir  orders  for  the  Jiceessary  appli- 
ances, we  think  th<*re  can  he  n<»  ditticulty  in  pnM'urinii;  within  the 
next  six  UKUiths  th(*  necessary  jinmln'r  of  couplers  of  s(»m(*  stand- 
ard and  approved  make. 

It  is  also  urged  that  the  different  roads  cannot  within  that 
time  ohtain  their  cars  for  th(»  purpose  of  ecpiipping  thoni,  s»ince 
they  are  scatti*rt*d  thr<»ugii<»ut  ail  parts  of  th(*  country.  IKnibt- 
i<'ss  it  will  l)(*  a  matter  of  some  ditlicultv  to  irather  them  in.  It 
a])pears,  however,  that  <»ther  lin<*s  liave  ilone  so.  Tht*  LiUiisville 
cV:  Xashville,  alreadv  referred  to,  has  within  the  hist  two  veara 
managed  t<»  «»htain  and  <Mpiip  more  than  tliree  fourths  of  all  its 
cars,  and  it  has  within  the  last  six  months,  in  cleaning  up  its 
e<|uipment,  put  couj»lers  upon  more  than  ■L^^*^^*  cars.  'rii(*ro  is 
n<>  apjiai'ent  reason  why  other  roads  cannt»t  ]>y  the  same  diligence 
accnnipli^h  tlu*same  re>ult.  If  s<ime  fi*w  cars  are  at  the  expira- 
ti<»n  of  the  rime  limite<i  still  ahroa<l,  they  can  In*  e(piij)ped  hy  tlio 
rojul  in  whose  cnstodv  thev  then  arc.      This  is  ni>t,  to  Im*  sure,  a 

«  « 

convenivMit  oi*  satisra<*torv  metho<K  JMit  then'  is  no  insujUTahh*  i»l>- 
jection  to  adifpting  it  to  :i  limited  I'Xtent,  as  is  shi>wn  l>v  tlie  vari- 
ety of  eonp!ei'>  in  actual  use. 

In  cnn-^iderini:  thi-  one>tion  we  have  onlv  had  refen-nci'  to  the 
autoniat ie  ('nni)ler  thu>  tar.  Ii  was  >uiri:«'?*ted  i)v  some  railwnv 
n*pre<eiiiniive  \\\un\  the  ln'aring  that  pos>il»ly  the  tim«'  niiglit  l>o 
extendeil  as  to  tjir  <'iiu|)ler.  and  not  as  to  the  train  lirake.  In  ro- 
pl\  to  ihis  >nii:je-tioii  it  uas  >aid  !>v  other  railwav  n'pn's^Mita- 
live-,  iiiid  ^neh  ^rtiurd  to  Iw  tlh'  t:eneral  sentiment,  tliat  what- 
ever  time  wii<  liranii'd  a>  to  the  cM»npler  -h<»uhl  aisn  apply  as  to 
the  l»i';d\e:  iind  li  -e.'me«l  to  1m*  further  assumed  that  whatevor 
time  WMiiJd  prnpiTJy  cnMr  tin*  eipiipment  with  tin*  former  wonW 

aN«»  he  :inij»le   Imi-  the  hllTer. 

Ii  ii.i-  -« ••med  to  U-,  a-  hereinhelnn-  in«lieated.  that  hv  Juno  1, 
I  IH)n,  ill,.  priiK-ipji  I  MjMi';jting  rojnN  iif  this  eonntry  will  have  sul>- 
-t:iiili:illy  r..|iipl<nd.  *»\'  may  have  >uh>tanlially  completeil.  with- 
mui  iiiiijnr  iner.iivrnieriee  to  ihe  puhlie  nr  iiny  greatiT  diligenoo 
np'ih  their  own  pari  ilian  Mn^ht  tM  he  u^ed  under  the  circunistan- 
r*'^,  \\u-i\-  «<jiiipiiHnt.  TIh"  ejirrier^  ejirue^tly  in<ii>t,  hi»wever, 
that  ihi-  r;iiiiir.t  he  .JMiir  \\  iihiu    that  time.      Thev    nuiv  have  a 
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more  adequate  knowledge  of  the  situation  than  we  have,  and  it  ifl 
possible  that  many  facts  bearing  upon  tliis  were  not  fully  de- 
veloped iipon  the  hearing.  We  must  assume  that  they  are  acting 
ill  good  faith,  and,  on  the  whole,  we  have  concluded  to  add  two 
months  to  that  date,  and  to  extend  this  time  until  August  1, 1900* 

An  order  will  be  entered  so  extending  the  time  in  favor  of  all 
those  companies  which  had  filed  petitions  previous  to  the  hearing . 
and  also  in  favor  of  those  which  have  filed  petitions  since  then. 

The  Erie  liailway  Company  made  application  for  an  exten- 
sion, not  only  on  its  own  accoimt^  but  also  on  account  of  all  othe^ 
railroads  engaged  in  interstate  traific  within  the  United  States. 
While  we  have  some  doubt  about  the  rights  and  still  greater  doubt 
about  the  propriety,  of  extending  this  relief  to  carriers  who  have 
not  bcK^ii  to  the  trouble  of  even  requesting  it,  still,  in  view  of  the 
fact  that  the  withholding  of  such  extension  might  operate  more 
seriously  against  those  lines  not  in  fault  than  against  those  who 
are  derelict,  we  have  concluded  to  grant,  in  addition  to  ihe  above 
si)ecific  extension,  a  general  extension  as  prayed  for. 

Following  are  the  names  of  the  petitioning  companies: 
Boston  &  Albany  Eailroad. 
Alle<rlieny  Valley  Railway, 
diicairo  A:  West  Michigan  Railway. 
Detroit.  Grand  Rapids  &  Western  Railroad. 
Delaware,  Lackawanna  &  Western  Railroad. 
Western  Maryland  Railroad. 
Michigan  Central  Railroad. 
Saginaw,  Tuscola  &  Huron  Railroad. 
Manistee  &  Xortheastern  Railroad. 
Leavenworth,  Kansas  &  Western  Railway. 
Wisconsin  &  Michigan  Railway. 
Dulutli  &  Iron  Range  Railroad. 
llur.tinirdon  k  Broad  Top  Railroad. 
X(nv  York  Central  &  Hudson  River  Railroad. 
East  &  West  Railroad. 
Dover  &^  Statesboro  Railroad. 
Sioux  City  &  Northern  Railway. 
Xew  York,  Ontario  &  Western  Railway- 
Atlantic  Coast  Line  Association. 
Keokuk  &  Western  Railroad. 
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Wabash  KailroaJ. 

Cliicagu,  Milwaukee  i:  St.  Paul  liailway. 

Illinois  Central  Kail  road. 

Yazoo  A:  Mississippi  Valley  Itailroad. 

Vnioii  Pacific  Kailroad. 

!Xew  York,  Xew  Haven  A:  Hartford  llailroad. 

Fiteliburg  Railroad. 

JJoston  ^'  Maine  Kailroad. 

Oregon  Short  Line  Kailroad. 

Missouri  Lines  of  the  Burlington  Kailroad. 

Chicago,  liock  Lsland  k  Pacific  Kailway. 

Minneapolis  k  St.  l-«ouis  Kailroad. 

Xorthern  Pacific  liailwav. 

■ 

Chicago,  ]]urlington  k  (iuincy  Kailroad. 

Charleston  k  \Vestern  Carolina  Kailwav. 

Durlington  A:  ^lissouri  River  Kailroad. 

Omaha  &'  St.  Louis  Jtailroad. 

Minnea])olis,  St.  ]^nil  iV  Sault   Ste  Marie  Railway. 

Pittsburir  A:  Lak(»  Krie  Kailn^atl. 

Kangor  iV  Aroostook  Railroad. 

West   Virginia  Central  iV   Pittsburg  Railway. 

Louisville  iV  Nashville  Riiilrojid. 

Mobile  \'  Ohio  Railr<»iid. 

Ann  Arbor  Kailroad. 

Southern   Pacilie  ('oin]»auy. 

IMiila<lel)>liia  iV  Rea<ling  Railway. 

Kansas  City,   Pittsburg  \'  dull'  Railroad. 

<)niaha,   Kansas  ( 'itv  iV   Mastern  Railroad. 

■ 

Mvan>ville  iV  Terre  liaiite  Railroad. 
St.    Kojiis  Southwestrrn    Railwav. 
R<M-k   Uland  \'  Pr«>ria   Railwav. 

■ 

Ilofkini:  \'allev  Railwav. 

t  • 

V.v'w  Railroad. 

< 'hicaiio  vV   Ma>terii  Illinois  Kailroad. 

Mis>i<^-ip|u  River  \'  Ronne  Terre  Kailway. 

Mi->ouri    Pa<*iti<*  Railwav. 

Iowa  <  'cntral   Railwav. 

St.   Louis.  Proria  &'  X(»rthern  Kaihvav. 
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Terre  llaute  ifc  ludianapulist  Kailn.nid  und  Terrc  Ihiiik'  &  ho-'' 

ganspon  Railway. 
Southern  Hallway. 

Louiaville  &  Evaiisville  ic  St.  Ltjuis  Con.  Jlailway, 
Xew  York,  Siiequehaiina  &.  Westum  llailruacl. 
Chicago,  Lake  Shore  &  Kastem  llailway. 
Western  Kew  York  &  Pennsylvania  llailway. 
Norfolk  &  \Vc3tern  llailway. 
('dorado  ^Midland  Railway. 
Great   Northena   Jtailway,   St.   Paul,  Minneapolis  &  Manitoba 

Railway.  Eastom  Railway  of   ^Minni^otu    and    the  Montana 

Central  Railway. 
Chicago  &  Alton  Railroad. 
Lake  Erie  &  Western  Railroad. 
Kansas  City,  Fort  Scott  &  Memphis  Kailn»ad  and  Associated 

Companies. 
Pennsylvania  Railroad  and  ABsociattnl  Companies. 
Buffalo  &  Susquehanna  Railroad. 
Atchison,  Topeka  &  Santa  Fe  Railway. 
Newhurgh,  Dutchess  &  Connecticut  Railroad. 
Pittsburg,  Shawnmt  &  Northern  Railroad, 
St.  Louis,  Iron  Jtountain  &  Southern  Railway 
Pcnnsyivaniii  &:  Xorthwestem  Railway. 
Seaboard  .\ir  Line. 
JJaltimore  \-  Ohio  Soiuhweatern  Ra 
Georgia  Railway. 

Alabama  Grc-at  Southern  Railroad, 
New  York,  Chicago  &  St.  Luuis  Railroad. 
Lehigh  Valley  Railroad. 
Central  Railroad  Company  of  New  Jersey. 
Indiana,  Illinoia  &  Iowa  Railway. 
I^higli  &  Hudson  River  Railway. 
Pittsburg,  Bessemer  &  Lake  Erie  Railroad. 
Delaware  &  Hudson  Company. 
Elgin,  Joliet  &  Eastern  Kailway. 
Ft.  Worth  &  Denver  City  liailway. 
(Cincinnati,  Sow  Orleans  &.  Texas  Pacific  Railway. 
Toledo  &  Ohio  Central  Railway  and  Kanawha  &  Miehigan  Rail- 
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St.  Taul  k  Duluth  Itailway. 

Chicago  Great  Western  Kail  way. 

International  A:  Great  Northern  Railroad. 

Chicago,  Peoria  A:  St.  Louis  Kailroad. 

Kansas  A:  Colorado  Pacific  liailroad. 

Toledo,  Peoria  A:  Western  Itailwav. 

Detroit  cV  Alackinaw  Kaihvav. 

Oregon  Itailroad  ^^  >^'avigation  Company. 

Evansville  A:  Indianapolis  Itailroad. 

Texas  ^'  Pacific  Kailwav. 

(Cincinnati,  Portsmouth  i:  Virginia  Kailroad. 

liio  Grande  Western  Kailway. 

^'ew  Orh^ans  A:  Northwestern  Kailwav. 

Colorado  A:  Southern  Kailwav. 

Central  Kailroa<l  <d'  (ieorgia. 

Central  of  New  Kngland  Railway. 

Paltiniore  iV:  ()hi(»  Railroad. 

St.   Louis  \'  San   Francisco  Kailwav. 

■ 

Clevehnnl,   Lorain  \'  Wheeling  Railway. 

St.   Loui>,  Chicago  iV  St.   Paul   Railroad. 

( 'hattanonga,  Ronir  \'  Si»uthern   Railroad. 

(Jrecn   Rav  iV  Westrrn  Railroad. 

Wismnsin  ('rntral   Railwav. 

('anadian   Racitlc  Railwav. 

Texjis  ( 'cntral  Railn>ad. 

Nashviilr,  ( 'liattanoui»a  vV  St.   Louis  Railwav. 

IIou>t<»n  vV    1  rxas  Central  Railroad. 

< 'incinnati,  Ilaniihon  ^V  Dayton  Railway  and  Indiana,  Decatur 

iV  Western  Railwav. 
Sntl'olk  iV  ('arolina  Railwav. 

« 

IMant  SvsteiM  <»t'  Railwavs. 

('lii<-ai;o.   liMliana|MiIi>  iV   Louisville  Railwav. 

Klint  \'   Rere  Manjuette  Railr<>ad. 

Tole«in,  St.   Louis  vV  Kansas  Citv  liailroad. 

Grand  Trunk  Railwav  Svstem. 

Wheeling  \'  Lake  Mrie  Railroad. 

('entral  \ennont   Railwav. 

<'<iitral   Rraneh   Railwav. 

Ohio  River  A:  ('harlesti>n  Railwav. 
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Florida  Central  i-  Peninsular  Kailvoad. 
Cincinnati  &  Xortbem  Eailroad.  , 

Peoria,  Decatiir  &  Evansville  Kailwa^-, 
Columbus,  Sandusky  &  Hocking  Railroad. 
Cleveland  Terminal  &  Valley  Railroad. 
Crooked  Creek  Railroad  &  Coal  Company. 
Choctaw  &  Memphis  Railroad. 
Sherman,  Shreveport  &  Southern  Railway. 
Denver  &  Rio  Grande  Railroad. 
Ohio  River  Railroad, 

Duluth,  South  Shore  &  Atlantic  Railway. 
Cleveland,  Akron  &  Columbus  Railway. 
Louisville,  Henderson  &  St  Loms  Railway. 
South  Carolina  &  Georgia  Extension  Railroad. 
Northern  Alabama  Railway. 
Bangor  &  Portland  Railway. 
Montpelier  &  Welk  River  Railroad. 
Kansas  City  i-  Northwestern  Railway- 
Ohio  Southern  Railroad. 
Georgia  &  Alnbama  Railway. 

Weatherford,  ilineral  Wells  &  Northwestern  Railway. 
Montreal  &  Atlantic  Railway. 
Detroit  &  Lima  Northern  Railway. 
New  York  &  Ottawa  Railroad. 
Carolina  &  Northwestern  Railway, 
Marinette,  Tomahawk  &  Western  Railway. 
Milwaukee  &  Superior  Railway. 
Missouri,  Kansas  &  Texas  Railway. 
Nittany  Valley  Railroad. 
Wilmington  &  Northern  Railroad. 
West  Side  Belt  Railroad. 
Tuckerton  Railroad. 

Gainesville,  Jefferson  &  Southern  Railroad. 
Birmingham,  Selma  &  New  Orleans  Railway. 
Big  Falls  Railway. 
Arkansas  Central  Railroad. 
Lancaster  &  Chester  Railway. 
Chesapeake  &  Xiiahville  Railway. 
Warrenton  Railroad. 
8  Inters.  Com,  43 
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(*liatta)i(N»n;a  cV  Suutlu'i'ii  Uailrond. 

(Irrjit  Falls  ii»  ( 'aiia«la  Kailwav.  • 

Vi^'tt^  Vallrv  vV  N«ir!lH*a>tcrii  Kailwav. 

Atlanta,  l\in»x\  illr  A:  Northrm  Kailwav. 

An-a<lia  vV  UrtM-v  KiviT  Kailwav. 

K<iui>villr  vV  Wadlfv  Kailroa<l. 

Astoria  vV  < '<»liiiiil)ia  Kivcr  Kailroad. 

Allianv  vV  NortlitTii  Kailwav. 

liiitTalii,   KiK-hrstcr  \'   ritt>l>ur«rh  Kailwav. 

(lal('sl)iir;;:  vV  (irmt   Ka stern  Kailruad. 

Aslilan«l  \-  WoosttT  Kailwav. 

()hit>  Kivrr  \'  Lake  Kric  Kailnmii. 

N«*w  Ynrk  vV  Pi'nh'ivlvania  Kailroinl. 

rpmi  iIh*  tacts  and  ('itnsi<l('rati«»ns  alNive  >vx  forth  it  i«  or- 
<l<'n'«| : 

l'ii>f.  Tliat  tlif  pcriiMl  wiiliin  wliirh  ilir  ]N*litiiiiiin^  r«rrier« 
iM-foi'c  incntJontMl  shall  ciimply  with  thr  prtivisiniiik  nf  s<H'ti«in§  1 
ami  1'  lit"  tin*  art  of  Marrh  J,  |vl»:»,  Im*.  ami  tin-  saim*  ii*  Iwn-bv, 
turthrr  cxtrinlfil  fni*  H'Vcn  ni«inths  froiii  •laniiurv  1,  1***<ni:  that 
i-  to  >av,  until  Aui:n-t   1,  IImhi. 

SccnihI.  '1  iiiit  the  >aiil  cxtrnxiiiii  of  H'vrii  iniiiilli<^  fn»iii  J«liil* 
arv  1.  r.HHi.  Ill',  nnd  tlif  >:iint'  i--  hcn-hv.  ^ranti-i|  td  nil  otlirr  v^rni- 
nioii  rarrii-r- i-ni:a::i'i|  in  intti>tati' fnniiiicn-f  i>v  railniail  within 
tin-  I  nitiil  Statf-. 
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ters. Com.  Rep.  80,— cited  on  p.  626. 

Lippman  d  Co.  v.  Iltinoi*  C.  B.  Co.  2  I.  C.  C.  Rcp.  084,  2  Inters.  Om. 
Kep.  414,— cited  on  p.  369. 

Loud  V.  South  Carolina  R.  Co.  4  Inters.  Com.  Bap.  20S,  5  I.  C.  C.  9«p. 
629,— cited  on  pp.  7,  14,  IS,  19. 

Louisville  A  X.  R.  Co.,  Re,  1  I.  C.  C.  Rep.  84,  1  Int«n.  Con.  Ihp.  STS, 
— cited  on  p.  521. 

Louitville  d  y.  R.  Co.  t.  Behlmer,  176  U.  B.  848,  —  I.,  ed.  — ,  80  Sup. 
Ct.  Rep.  209,— «ited  on  pp.  409,  426,  426. 

McUorran  v.  Grand  Trunk  R.  Co.  3  I.  C.  C.  Rap.  SS2,  2  Illt«n:  Com. 
Rep.  804,— cited  on  p.  269. 

Martin  v.  Chiraga,  B.  d  Q.  R.  Co.  2  I.  C.  C.  Rep.  46,  2  Inter*.  Com.  Bap. 
32.— cited  on  p.  521. 

Martin  v.  Southern  P.  R.  Co.  2  I.  C.  C.  Rep.  1,  S  Inters.  Com.  Bep.  1, — 
cited  on  p.  924. 

Jlrnacho  v.  Ward.  27  Fed.  Rep.  S29,— cited  on  p.  47S. 

mik  Producern'  Protective  Asm.  v.  Delateare,  L.  d  W.  R.  Co.  7  !•  0. 
C.  Rep.  92,— cited  on  p.  21. 

Milwaukee  Chamber  of  Commerce  v.  Ckiooffo,  M.  d  St.  P.  B.  Co,  7  1,  Q. 
C.  Rep.  481,— cited  on  p.  267. 

Missouri  d  P.  R.  Co.  v.  Tewas  d  P.  R.  Co.  31  Fed.  Bep.  862,  4  Inters.  Ooai. 
Rep.  434,— cited  on  pp.  94,  108. 

Xebraska  Maximum  Rate  Case,  169  V.  8.  HI,  42  L.  ad.  847,  18  Sup.  OL 
Rep.  41S.— Krited  on  pp.  601,  624. 

yi^ir  OrlraHs  Cotton  Exchange  v.  lOinoit  O.  B.  Oo.  I  I.  C.  C.  B^.  IM, 

2  Inters.  Com.  Rep.  776, — cited  on  p.  25B. 
Sev  York  Board  of  Trade  d  TraneporUMon  r.  PeMMyleMta  Railroad 

C^.  rt  at.  4  1.  C.  C.  Rep.  447,  3  Inters.  Cotn.  Rep.  417,r-aitad  on  pp.  llS, 
117,  2.>3. 

.\  pir  York,  Setc  Haven  d  Hartford  R.  Co.  r.  Piatt,  7  Istan.  OOMk' 
323,— cited  on  p.  110. 

yc<r-  York  Produre  Exchange  v.  Baltiwutre  d  0.  S.  Oo.  7  L  CO. 
612.— cited  on  p.  250.  J^Tv 

.A'fir  York  I'roduec  Exchange  v.  yew  Jorh  CmtnA  ^  E.  B.  R.  Co.  of  «£' 

3  I.  C.  C.  Rep.  138.  2  Inters.  Com.  Rap.  M8,— dtad  <m  pp.  114,  253. 
Pain'-  Bros,  d  Co.  v.  Lehigh  VaUej/  B.  Co.  7  I.  C.  C.  Bap.  21S, 

on  p.  251'. 

Parkhurst  v.  PpHHSghania  B.  .Co.  2  I.  C.  C.  Bep.  181,  2  Iiiti-rt 
Bep.  78,— cited  on  p.  604. 
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Party  Rate  Case,  145  U.  S.  203,  36  L.  cd.  009,  4  Interfl.  Com.  Rep.  92, 
12  Sup.  Ct.  Kcp.  844,— C'it<*(l  on  pp.  454,  451).  4(i4,  407,  472,  470. 

Perry  v.  Fiorula,  (\  rf  P.  R.  Co.  5  I.  V.  (.'.  Rep.  07,  3  Inters.  Com.  Rep. 
741,— cited  on  p.  287. 

Railroad  (Uwnniasion  v.  Savannah,  F.  tf  W.  R.  Co.  5  I.  C.  C.  Rep.  13,  3 
Inters.  Com.  Hep.  088. — eitetl  on  p.  004. 

»S7.  Cloud  V.  yorthrrn  P.  R.  Co.  8  I.  C.  C.  Rep.  340,— cited  on  pp.  425, 
42<;.  429,  430. 

,S7.  Louis  &  H.  F.  R.  Co.  v.  dill,  150  U.  S.  049,  30  L.  ed.  567,  15  Sup. 
Ct.   Kep.  484,— cited  on  p.  480. 

Savannah  Rurvau  of  Frviyhl  cf  Transportation  v.  Louisville  d  X.  /?.  Co. 
8  I.  C.  C.  Rep.  377,— cited  on  p.  004. 

Savannah  Frciyht  Hurvau  v.  Charlrnton  tt  S.  R.  Co.  7  I.  C.  C.  Rep.  458, 
—cited  on  pp.  4t>,  300. 

Smyth  V.  Amrs,  ir>0  V.  S.  547,  42  L.  od.  840,  18  Sup.  Ct.  Rep.  434, — 
cited  on  pp.  501.  524. 

Sorial  t'irvlr  Cas*\  ir,2  V.  S.  184,  40  L.  e<l.  0.S5,  5  Inters.  Com.  Rep. 
301,  10  Sup.  Ct.  Rep.  700,— <-it<Ml  on  p.  :J02. 

Sufft'tn  II.  d  Co.  V.  Indiana,  I),  cf  W.  R.  Co.  7  I.  C.  C.  Rep.  255,— cited 
on  p.  'Mu . 

Tariffs  and  t'lassi/ications  of  A.  cf  IV.  /'.  R.  f'o.,  Rr.  3  I.  C.  C.  Rep.  24, 
40,  2  Inters.  Com.  Rep.  401. — cite<l  on  p.  .V21. 

Trj'ds  ct  /'.  R.  Co.  V.  Intrvstatc  Commcrcv  t'om mission,  102  U.  S.  197, 
40  L.  ed.  040,  5  Inivra.  Com.  Rep.  405.  10  Suj).  Ct.  Rep.  600.— cited  on  pp. 
110.  110,   110,  214,  410,  003. 

Trammrll  v.  Clydv  S.  S.  Co.  5  I.  C.  C.  Rep.  324,  4  Inters.  Com.  Rep. 
120,- eite<l  on  pp.  287,  004. 

Trans- Missouri  Fniyht  Assoriatii^n  Case.  KiO  V.  S.  200.  41  L.  ed.  1007, 
17  Smj».  Ct.   Kep.  540.- cited  on  pp.  Am.  474. 

r  nit  id  Stfitrs  v.  Addyston  Pip*  ct  S.  f'o.  54  V.  S.  App.  723.  85  Fed.  Rep. 
271.  20  C.  C.  A.  Ill,  40  I..  IJ.  A.  122.— cited  on  p.  474. 

I'nitrd  Statts  v.  Trans  Missouri  Frciyht  Asso.  100  I'.  S.  200,  41  L.  ed. 
I0n7.  17  Slip.  Ct.  Kep.  540.     ritt^l  on  p]».  400.  474. 

Wiuht  V.  I'nittd  States.  ltJ7  C.  S.  518,  42  L.  ed.  2.50.  17  Sup.  Ct.  Rep. 
822.  -  <it<d  en  j»p.  IMJ.  .551. 

CASKS  n  rKi)  AS  (>vi:i:iM  LKi). 

\*ir  )fi//.-  Pitaid  of  Tradr  i(-  Trans/tortatio»  v.  Prnnsylvania  R.  Co.  ct  fli. 

4  I.  C.  C.  Ilrp.  447.  3  Inters.  Com.  Rep.  417.- cited  uh  overruled  on  p.  110. 

Uatinrth  V.  .\n,thtrn  P.  R.  Co.  5  I.  ( '.  C.  lUp.  234.  3  Inters.  Com.  Rep. 

857,-    «ited  jw  oMTriiled  nn  p.  t;2tj. 

CASKS    1)ISAPI»II()\  KI). 

Vnn  Pattm  v.  rhirnyo,  M .  d  S'.  r.  R.  Cn.  S]  Fed.  R«.p.  54.5, — disap- 
pn»\ed  nn  p.  tU2. 

CASKS  DiSTINtaiSIIKI). 

Alhyid  I  nl'tninl  Katts  mid  Pno  tin  s  ui  fhf   Ti  ati'.poi  tatiou  of  ffroin  and 


Grain  I'lodiicts  by  .■llohi'i'in.  Topeka  di  Hanta  Ff  B.  Co.  et  al-,  Rr.  ' 
C.  Hep.  240,— diBtinguialieil  on  p.  138. 

Lake  Shore  &  M.  H.  It.  Cv.  v.  BmUh.  1T3  U.  S.  fi84,  43  L.  ed.  858,  10  S 
Ct.  Rep.  505, — diBtinguiBhed  on  p.  478. 

Xew  yort,  Neie  Ilawn  d  Harlforii  K.  Co.  v.  Platl,  7  Inters.  Cc.i 
323,— diEtinguishpa  on  p.  110. 

CLASSIFICATION.     Sec  Rxtbs. 


COMBINATION  KATE.    See  also  Joist  Txnurna. 

Spxllers  &  Co.  V.  /,oui«ii(te  <£  ti.  K.  Co.  304. 

On  export  corn,     We  Export  Sales  from  Poitila  Eatt  and  Weal  of  His 
River,  185. 

Aa  undue  preference,     Owsiin  v.  Atrhiaon,  T.  d  W.  F.  B.  Co.  377. 

Mujst  be  reasonable.     Id, 

Advantages  to  basing  point  from.     Id. 

COMMISSION.     See  Ixtebstatb  Comuekce  Coum 
COSIMON   CARRIERS. 

COMMUTERS. 

Special  rates  to, 
more  &  O.  R.  Co. 

COMPETITION. 

As  affected  by 
R.  Co.  47. 

R.  Co.  03. 

The  mere  fact  of  i^oni petition,  no  tntitt«r  what  its  liiiaracU'r  or  atent, 
does  not  necessarily  relieve  carxiera  from  the  rMtralnts  of  the  3d  and  4l)) 
sections  of  tlie  Act  to  Kejrulate  Commem!.     Id. 

Between  markets.  Hoord  of  Trade  of  flampton  y.  1/athvilk,  C.  £  St.  h. 
R.  Co.  503. 

To  justify  disci-iminnlion.  Board  of  Trade  of  Datraon  V.  Central  t 
Georgia  R.  Co.  142. 

To  justify  ratep.     f.Vuin  Shipjim-a'  Aim),  v.  IlHnaia  0.  R.  Co,  138. 

As  affecting  rate-i.      He  Export  and  Domtttic  Ratoii  on  Grain,  814. 

(luBlin  V.  BurlitujloH  ,t  H.  R,  it.  in  \«bra»ka,  481. 

Dallas  Freight  Jliirfou  v.  TcwM  rf  F.  R.  Co.  33. 

George  Tilcaton  Milling  Co.  V.  Northern  P.  B.  Co.  840. 

By  water.     Geort/r  THetton  MiUing  Co.  \.  fiorthorn  P.  R.  Co.  348. 

Hoard  of  Trade  -if  llamplon  v,  NaslipHle.  C.  i  fit.  /,.  B.  Co.  fl(l;f. 


<JSi*  INDKX. 

COXDITIOXS. 

Market  contiitioiis  justifyiiif^  lower  export,  thnu  dollle^4tie  rate  on  grain. 
Rv  Krpoi't  and  Domestic  Rates  on  drain,  214.' 

C()X\K(TIX(;   LIXK. 

I'se  of  tracks  or  terminal  facilities  by  connect  in*?  lines.  Chicago  Fire 
Proof  Corerintj  To.  v.  Chieayo  tt  .V.  W,  R.  Co,  31«. 

(OXSKiXKK. 

May  intjiiire  as  to  division  of  alle;;iMl  nnlawful  joint  rate.  Warren^ 
Khret  f'o.  V.  Central  R.  of  \vtr  Jersei/,  508. 

COHN. 

Hates  on.       drain  Shipfters"  Asso.  v.  IHinois  C,  R.  Co,  li)8. 

Re  Kd'port  Rates  from  Points  East  anil  West  of  Miss.  Rirer,  18.">. 

Lower  t'xport  rate  than  domestic  rate.  Re  Export  and  Domestic  Rates 
on   a  rain,  214. 

DiflVrciitial  in  favor  of.  Hoard  of  R.  Comrs.  v.  Atvhison,  T,  d  S.  F.  H. 
Co.  'M)4. 

COKX  MKAL. 

Kate  on.     Idtard  of  R.  t'amrs.  v.  Atehison,  T,  t(-  N.  P.  R.  Co,  3(H. 

<'()TT()\. 

IJatr-  on.      lit    Alletfid  I'nlairfnl  Ratrs,  ete.,  121. 

Dallas  Prrif/ht  Hunan  v.  Trjas  d-  P.  R.  Ctt.  '^:^. 

Sarannali  Hurean  nf  Prrii/ht  d-  Trannp.  v.  Louisrille  d-  .V.  R.  f'o.  377. 

Stnp-ufV  ]irivilc<;e  inr  «rra(Iin;;  and  compressing  as  atre<'tin^  tliroii|^li  rate. 
Re  Alhard  tnlanful  Ratts.  rtr.,  121. 

CHATK. 

\\'ci<^lit  or  diincn^inns  of.  should  appear  in  the  ]nihlish«Nl  tnriirH  of  rateA 
p4'r  crate.       /,*f     \lhatd  t  nlanfnl  t'hanjes  f<tr  Transportation  of  Vrgrtabies, 

DAMAdl'.S.     Src  Kkpauation. 

1)K(  IMnN.     *N,.r  ;i|-n  l\ni!sT.\n:  Commkimk  Commismon. 

ni  liitrr-^tali'  <  <innni-icc  ( 'niiinii*«->ii>n  nnt  nccc*...jiri!y  controlling  in  all 
siMiil.n   i;iT-.     I{t,ant  m'  /,».  i't,mrs.  v.  Atrhisn,,,  T.  d-  S.  F.  R.  To.  ,104. 

DKi.iN  l■:l:^. 

<  "o-t  «»t.  ;i-  ulli'rliii;:  lati'-.  i'hirtuiu  pin'  Pnn>f  t'nrrrinif  f'u.  v.  Chicago 
d    \.  W  .  A*.  To.  :\\i\. 

DK.Mi  i:i: ai;k. 

A-  iiiiiliir  pn"t'rirn««*.  I*t  niisfflra aia  MiP*i<'  State  Ansn.  v.  Philadrlphia 
d  R.  li.  f'n.  :»;»1. 
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Forty-eiglit  hours  is  an  unreasonably  small  allowance  of  tune  for  un- 
loading, whore  any  portion  of  it  has  to  be  consumed  in  attending  to  the  yx^ 
liniinarieH  antecedent  to  the  actual  process  of  unloading;- but  forty-el^t 
hours  is  a  reasonable  time  for  actual  unloading.    Id. 

riFFERENTIALS. 
Canadian  Pacific  Passenger  Rate  DiffereniiaU,  71. 
Dallas  Freight  Bureau  v.  Texas  d  P.  R.  Co,  33. 
Re  Export  Rates  from  Points  East  and  West  of  Misa.  River,  18S. 
Re  Export  and  Domestic  Rates  on  Grain,  214. 
Board  of  R.  Comrs.  v.  Atchison,  T,  d  8.  F.  R.  Co.  304, 
Savannah  Bureau  of  Freight  d  Transp,  v.  Louisville  d  N.  R,  Co.  877. 
Board  of  Trade  of  Hampton  v.  Nashville,  C  d  8t,  L,  R.  Co*  608. 
Mcdrcxc  V.  Missouri  P.  R.  Co,  630. 

DISCRETION. 
Not  exceeded  by  carrier's  withdrawal  of  commutation  ticket.    Bprigg  ▼• 

Baltimore  d  O.  R.  Co,  443. 

DISCRIMINATION. 

Against  shippers.      Brocktcay  v„  Ulster  d  D.  R,  Co.  21. 

Board  of  R.  Comrs,  v.  Atchison,  T,  d  8.  F.  R,  Co.  804. 

Between  sliippers.      Re  Export  and  Domestic  Rates  on  Oraik^  214. 

Board  of  R.  Comrs.  v,  Atchison,  T.  d  8.  F.  R.  Co.  804. 

Chicago  Fire  Proof  Covering  Co,  v.  Chicago  d  N.  W.  R.  Co.  810. 

Castle  V.  Baltimore  d  O.  R.  Co.  333. 

By  milling  rates.     Listman  Mill  Co.  v.  Chicago,  M,  d  8U  P.  R.  Co,  47« 

Between  localities.    Phillips,  Bailey  d  Co.  v.  LotUsviUe  d  BT.  R.  (Jo.  08, 

lio'ird  of  Trade  of  Davcson  v.  Central  of  Qeorgia  R.  Co,  142. 

Ri  Export  Rates  from  Points  East  and  West  of  Miss  River,  185.. 

iiuitin  V.  Atchison,  T,  d  8,  F,  R,  Co.  277. 

Rr  Alleged  Violations  of  Act  to  Regulate  Commerce,  200.       * 

Botird  of  R.  Comrs,  v.  Atchison,  T.  d  8.  F.  R.  Co.  804. 

Chicaffo  Fire  Proof  Covering  Co,  v.  Chicago  d  V.W.  R.  Co.  816. 

Sarannah  Bureau  of  Freight  d  Transp.  v.  Louisville  d  Jf*  R.  Co,  877. 

Board  of  Trade  of  Hampton  V.  NashvUle,  C,  d  8i.  L.  R.  Co,  608. 

Da)irille  v.  Southern  R.  Co,  409. 

Kindel  v.  Atehison,  T.  d  8,  F,  R,  Co.  608. 

MeCreir  v.  Missouri  P.  R,  Co,  630. 

Justified  by  competition.    Phillips,  Bailey  d  Co.  v.  LouisviUe  d  N.  R. 

Co.  JKS. 

l^etwtcn  domestic  shipments  and  exports  or  imports.    Kemhie  ▼•  Bostom 

ii-  A.  R.  Co.  110. 

Betw(MMi  export  and  domestic  trafllc.    Re  Empori  and  DamesHe  Rmies  am 

{Jrain,  214. 

Between  wheat  and  corn.     Grain  8hippers'  Asso.  r,  lUinois  O.B.C0.  168. 
Special  rates  to  commuters.    Bprigg  v.  BaiHmcre  d  O.  R.  Co.  448. 


()S4:  INUKX. 

D(Miiiiirii;r<'  cliarjre  as.  I'hiladriphi'i  M  if  Ins'  Siatr  Asftu.  v.  Philadel- 
phia d-  R.  R.  Co.  o.-n. 

DISMISSAL. 

i<arunnah  liurrau  <ff  Fniffht  tt  Tntnsjt.  v.  Louisrillr  it  .V.  R.  Co.  377. 
Of  roiiiphiiiit.       Ilohi'f't;  tl-  f'o.  v.  t^oiithrni  R.  Co.  M'A,  jI'O. 
Of  petition  for  ri'hcariuj;.      Ihinrilh?  v.  Southern  R.  Co.  ;')"!. 

WlTHOl'T  rUK^lUDICK. 

C'oiiiplainaiit  alh'^'od  that,  dofeiulant  liad  <lis<'riiuiiiat<»<l  in  rate**  and 
facilities  for  the  tranxiK)rtation  of  sand,  against  him  and  in  fnvor  of  his 
competitors:  hut  the  evidence  was  not  suilicient  to  sliow  hreueh  of  legal 
duty  on  the  part  «»f  defendant,  and  the  complaint  was  di^nisstNl  without 
prejudice.       CaNtlv  v.  lialtiniorr  d-  O.  R.  t'n.  .*J;J3. 

DISSIMILARITY. 

In  circumstances  and  condition^.  Dnllos  Fniijht  Hitmtu  v.  Trx^ia  it  I\ 
R.  Co.  'M\. 

rhilliptf,  linilry,  d  Co.  v.  Louisvillr  d  \.  R.  Cu.  W'^. 

R*:  Allr<f((i   Viohitions  of  .\rl   to  Rrffuiatr  (.'ninm'tT(\  'I'M). 

Hoard  of  R.  Comrs.  v.  Atchison,  T.  d  S.  /■'.  R.  Co.  :J(I4. 

f/fo/v/r  nirstnn  .Villi nff  Co.  \.  \orthirn  R.  R.  Co.  :Ul>. 

IhuirHlr  V.  Southrrn  R.  Co.  40t». 

flustin  V.  Hurlimjton  d  M.  R.  R.  in  \«hrash'a,  4Sl. 

DISTANCK. 

As  aireclin;:  rates.  linanl  of  R.  Conns,  v.  Atrhison,  T.  d  S.  F.  R.  Co. 
:J04. 

DIVISION. 

Of  rates.        (;ustin  v.  Atrhison.  T.  d  S.  /■'.  R.  Co.  M7. 

Of  joint  rate:  inquiry  hy  shi|)p4'r  or  i'onsi^nre  as  to.     Warrrn-Khnt  f'o. 

V.  ("tut nil  R.  of  Am'   J*  rsrii,  5t)S. 

DO.MKSTIC  TKAKFIC. 

Wiietlier  rati's  u]»on.  eoiitravene  tlu*  jtrovisinns  of  the  Act  to  Kp^iilnte 
Commeree  i^  a  <pie-tion  of  fjiet.  /»*«■  I\.rfttirt  and  Donifstir  Rtttrs  on  Uniin, 
214. 

Di^niininatinn   ji;:aiM-!.   in   fa\<M-  of  export   tratlie.       Id. 

K\  IDKNTK. 

1.  Carriers  lar;.'«dy  eii;:a;.MMl  in  transporting;  export  llonr  liave  for  many 
yeai'>«  made  the  ><ame  rate  on  wheat  and  tloiir:  and  siieh  lon^-(*<intiniied 
]»ra<'li(e  is  e\ idenr(>  a;,Minst  any  ditrereiice  iri  rate  «»n  those  efmiinoditieiiy 
hut  the  pn-^umption  is  imt  irrehuttahle.  Rr  fJ.rport  and  IhnmHtiv  RntrM 
on  thai II.  lil  4. 

'2.  'I'lie  ai-t  of  a  railway  eumpany  in  reduriii;.'  a  rate  ii]Hin  «*(ini]>laint  of  a 
-hipper  I-*  nut  ii»nrln-i\e  e\  ideiiee  that  the  lafe  wa>  nnri'as«iiiiihlc  lN>f<iro  the 
rcduriinn:  hut   when  tlii'  iralhc  maiia;:er  oi  that  euui|iany.  after  ii  careful 


CKaminalion  of  the  faints,  makes  tlie  reduction.  Ihat  is  in  the  nature  otti 
admiasion  against  the  reasonableness  of  the  otmoxious  rate  at  the  tuna  Q 
the  reduction.      Holmes  if  Co.  v.  Soulhtm  K.  Co.  BB]- 

3.  Tlie  burden  is  u|ion  a  carrier,  in  all  I'oses  where  a  ileparture  from  i 
rule  of  the  law  is  proved,  to  nhow  clearly  that  thia  departuie  is  juatifted. 
It  is  not  sufficient  to  raine  a  mere  doubt.  Phillipii,  Bailey  £  Co.  v.  Louis- 
ville i  K.  R.  Co.  03. 

4.  Continuance  of  a  piven  rate  is  not  conclusive  evidence  of  tlie  renaon- 
ableness  of  that  rate;  but  when  a  railroad  company  adTanees  a  rate  whloh 
has  been  for  some  time  in  force,  tlie  (act  of  its  continuance  in  in  the  nature 
of  an  admission  against  that  company,  which  tends  to  show  the  unreason- 
ableness  of  the  advance  r  and  the  force  of  thin  adnuBsion  becomes  great  in 
view-  of  the  general  decline  in  the  average  of  railway  rat^s  and  the  lessened 
cost  of  ser\-ice.     Holmes  if  Co.  v.  Souther*  fi.  Co.  661. 

Failure  of  proof.     C'uHlin  v.  Atchison,  T.  &  &.  V.  H.  Co.  277, 
Failure  to  prove- churgy.     Castle  v.  Baltimitre  d  0.  It.  Co.  333. 
Havannah  Bureau  of  Freight  d  Tramp,  v.  LonimiiUe  d  H.  H.  Co.  377. 
He  Alleged  Unlatcful  Chari/en  for  Transportation  of  VugetabUit,  5815. 
ilcflrew  V.  Missouri  P.  K.  Co.  630. 

EXl'ORTS. 

Lower  rate  than  upon  domestic  shipments.  Keiiilile  v.  Boston  it  A.  It, 
Co.  110. 

The  Interstate  Commerce  Commission  has  jurisdictiou  over  export  tral- 
tic.       Re  Export  and  Doim'sliK  Rates  on  Grain,  214. 

Whether  rates  upon  e.tport  traffic  contravene  proviHions  of  the  Act  tO 
Keglllate  Commerce  is  a  question  of  fact.     Id. 

Tlie  Act  to  Regulate  Commerce  applies  to  Iha  transportation  of  export 
traffic.    Id. 

DifTerential  on  whesit   intended  for.     Id. 

Differential  on  grain  intended  for.  Hoard  of  R.  Comrs.  v.  Alrhison,  T. 
■f  S.  F.  R.  Co.  304. 

FEED. 

Demurrage  charge  on  conaignment  of.  Pennnylraniii  Miltrrn'  Slal«  .\a»o. 
v.  Philadelphia  &  R.  R.  Co.  631- 

FI,OCR. 

Rale  on.     Board  of  Jt.  Comrt.  v.  Atchiaon,  T.  i£  S.  F.  R.  Co.  304. 

Re  Export  and  Domr*(to  Rattt  On  Orain,  214, 

Kxport  rate  on.      Re  Export  and  Domettif  Ratus  on  Orain,  8H, 

Demurrage  charge  oil  consignment  Of.  PenMylvania  Uiller^  8iat«  Ahw. 
V.  rhiladelphia  d  B.  R.  Co.  531. 

FOREIGN"   COUNTRIES. 

Currier's  inland  share  of 
rate  on  domestic  shipnicnla. 
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GRADES. 

Dillifiilty  of,  as  alTortiii*^'  rat<?s.     lin/ckvai/  v.  L'lHtvr  d  D.  U,  Co.  21. 

OKA  IX. 

Kates  on.     List  man  Mill  Co.  v.  Chicago,  M.  d  tit,  1\  Jf.  Co,  47. 

drain  t<hippcr8*  Asso.  v.  Illiiwia  C.  R.  Co.  158. 

Kxport  rati*  lower  than  domestic.       Kcinblv  v.  Boston  d  A,  H.  Co,  110. 

Demurra^'C  cliarge  on  consi^^nnient  of.  Pennnylvania  Millvrn  Statv  .iuo. 
V.  PhiUnUlphia  d  Jf.  R,  Co.  531. 

(JHIKVANCK.     See  rvErAKATioN. 

HAV. 

i.)«»iimrra;;e  rliarjre  on  ronsij^nnicnt  of.  Prnntttflvania  Millvra*  Statr  .l«9o. 
V.  Philadelphia  d  R.  R.  Co.  5.31. 

KMPOKTS. 

Import  rate  less  than  doniestic.     Kimble  v.  Boston  d  A,  R.  Co.  110. 

The  Interstate  Conmierce  (NiinmisMon  has  jurisdietion  over  imiNirt  traf- 
tir.       Rv  I!.i'port  and  Jfomrstir  Rates  on  iiniin.  214. 

The  Act  to  Kejjrulate  Commerce  ap])Iies  to  the  transiNtrtation  of  import 
tratlic.     /(/. 

Wlu'thcr  rates  upon  imjjort  traflic  contra\ene  provi.Mons  of  the  Art  to 
Uc;xnlatc  Commerce  is  a  qiic-itinn  of  fact.       /(/. 

IN.fl  KV. 

Tliat  no  direct  injury  results  d<H***  not  justify  di'-<-rimination.  Kindt i  v. 
Atchison,  r.  d  N.  /•'.  R.  Co.  mH. 

JNTKKSTATK   co.MMKIJCK  COMMISSION.     Src  aUi    Dismissal:    Vah- 

TIKS. 

K\tcMt  of  juiisdiction  of.     Krmhle  v.  /ittston  d  A.  R.  Cn,  110. 

KoIIowin;:  dc<-i«^ioii  of  court.        /hmrillr  v.  Snuthrrn   R.  Co.  4011. 

I.  A  dcri-inn  l>y  thf  Cdunni^'^ion  in  one  case  is  nf»t  necessarily  eoiitrol- 
lin^'  in  all  >iniilai  tm^c^.  Itut  when  t)ic  rchition  in  frei;;ht  rates  determines 
i\  hcr<*  and  how  hu'«inc'«>  should  \h^  done,  the  de<*ir«ions  of  the  CoiniiiiHuion 
lixin;;  or  approving;  a  ;;ivcii  relation  >hould  1k>  reverM'd  <inly  for  iiii]N*rAtive 
v»M-.oii^.       H.nUil  nj    U.  riinns.  v.  Atrhlsnn.    /'.  «(•  S.  F.   R.  Co.  304. 

2.  'i'lic  (  oiiinii>-.ioii  lia-*  no  anthoiiiy  to  adniini-tcr  the  aiiti-trn<tt  law. 
or  cxrn  to  dftiMiniiic  whethi'r  it   ha>^  Ih'cu  violated,     i^frij/f/  v.  liaUimttrr  <f 

A.  Tlic  <  dniuii'^'^ion  lia<*  \n\  po-,\«>r  to  prcMiihi*  rates,  "niiixinnini.  iiiini- 
iiiuni.  or  ah-'olute:"  hut  it  inav  at'tci  inxcM  i;;at  ion.  find  a  partienlar  rate 
to  li<>  unlawful,  and  piohihii  the  r\a<-tion  <•!  tliat  rate,  or  find  tlip  time  al- 
low i-d  tor  loadiii;:  or  uidoadin;;  unlawful  or.  in  other  words,  iiiirensoiinbly 
"Hi.! II.  .iiid  t'<  rlii<l  iIm*  (')iar;.'in;^  of  drriiurra;^!'  at  th«>  evpiratiiMi  of  tlint  time 
and    hfi'iiir    thr   4'\)iirat ion    {\i    a    ii'M-nuahlc     time.      I'fnnsf/lrnnia    Millrrt* 

sfnf*    is.vo.  \.  }nnhi,hii,hiti  i\-  /;.  /;.  fo.  y.w. 

t.   Import   ami  export   tratlie  i«.  not   reuioxed  from  the  jurisiiietion  of  the- 


iin>£z.  687 

CommiHsion  by  the  decinion  of  the  United  States  Suprame  Court  in  Ttmat 
£  Pacific  Raiiiray  Company  r.  Intvnlate  Catntnene  ComaHMum,  IAS  U. 
S.  19T,  40  L.  e<l.  640,  5  Inters.  Com.  Rep.  405,  but,  on  the  contniy,  tha  af- 
fect of  that  decision  is  to  extend  such  Juriadlotioni  uid  the  CommltabM 
lias  full  authority  to  pass  upon  the  grierMiee  of  any  indiTlduftl  or  loaalitgr, 
whieli  \»  alleged  to  arise  from  rates  upon  export  or  import  goods  U  MB> 
pared  with  rates  on  domestic  merchandise.  KtmWe  t.  Boatoa  A  A..  R,  Oo, 
110. 

5.  The  Interutate  Commerce  Commission  boa  no  power,  upon  »a  appUaar 
tion  for  a  sunpenaion  of  f  4  of  the  Interstate  Commerce  Act,  to  allow  or  dla- 
alloA-  a  differential  as  to  passenger  rates  in  faror  of  a  eompuiy  on  aooomii 
of  whose  low  rates  suapension  is  sought  by  competing  compaqiea,  thougb 
tlic  qucution  as  to  the  propriety  of  such  differential  may  inflmmne  It  in  de- 
ciding the  application.      Canadian  Pacific  Pauenger  Rate  DiffemtUola,  71. 

0.  Tlie  Supreme  Court  of  the  United  States,  white  denying  power  ill  tlw  ' 
luterstate  Comtiicrce  Commission  to  enforce  the  proriaion  of  the  Aet  to 
Itegulnte  Commerce,  i  1,  that  all  rate  charges  "shall  be  reasonable  aaA 
juHt,"  by  orders  prescribing  reasonable  maximum  rates,  expressly  rooo^ 
nixea  the  authority  and  duty  of  the  Coramission  to  enforce  ||  2,  3  and  4  of 
the  act.      Phillips,  BaiUy  A  Co.  v.  LouttvilU  d  N.  B.  Co.  93. 

T.  The  Interstate  Commerce  Commisuon  will  not,  upcm  requiting  a  !•• 
duction  of  freight  rates,  grant  reparation  to  shippers  who  have  ben 
charged  the  old  ratea,  unless  it  be  found  that  sucb  old  rates  were  unrsuoK- 
able  at  the  time  they  were  paid.  Oraiit  BlUppara'  Ag»o.  v.  /Uwois  C.  R.  Co. 
158. 

8.  The  Act  to  Regulate  Commerce  is  intended  to  and  doea  apply,  not  ix^  ' 
in  cases  of  diiect  injur}-  to  particular  individuals  or  industrlea,  but  also  b 
casern  invoMng  indirect  injury  to  the  cooununi^  as  a  whole.  Jb  S»pcrt 
iind  Domestic  Ratfs  on  Urain,  214. 

!).  The  Interatate  Commerce  Commission  will  not,  without  a  rwaoaiahly 
satisfactory  showing,  determine  the  question  whether -or  not  tbeim  sbooU 
Ih>  a  reduction  in  fi'eight  rates  from  a  large  SKtant  of  territory  npoK  ■ 
staple  commodity  like  grain,  since  its  dedaion  may  resnit  in  a  large  dls* 
inution  of  the  revenuea  of  the  carrier,  and  may  detem 
grain  can  be  raised  at  a  profit,  and,  ultimately,  whether  it  o 
all.     drain  Shippers'  Asso.  v.  lUtrtoit  C.  B.  Co.  IBS. 

10.  The  Act  to  Regulate  Commerce  applies  to  Uie  tranapertution  of  exvijfl 
port  and  import  traffic,  and  the  jurisdiction  of  the  CommlMloc 
traffic  ix  not  denied,  but  in  distinctly  affirmed  and  rotlwr  enlarged  by  thifcJJ 
dnciHinn  of  the  United  States  Supreme  Court  in  TavM  t  P.  R.  Co.  v.  JniM<f  'A 
stale  VummrTfe  VommUsion,  162  U.  8.  197,  40  L^  ed.  »«>,  5  Inter 
Rep.  405.      Rr  Export  and  Domeatie  Rattt  on  ffrsitt,  214. 

11.  I'nder  !  22  of  the  Act,  carriers  are  allowed  to  Issue  mllcnge,  excui 
sion,  and  commutation  tickets,  but  ordinari^  thqr  eanaot  be  cumpened  t 
do  HO.    Such  tickets  are  exempt  from  the  general  mlas  of  the  cutute,  coo^Iin^ 
plianic  with  which  may  be  directed  by  the  ComndssiOB,  but  (■i[uiring  ea^f /fj. 
ccplinns  tliercto  ix  not  within  its  proridona;  and  this  applie>^  us  well  tOc!  *j$,^n 


688  INDEX. 

the  restoration  of  such  tickets  where  they  have  been  withdrawn,  as  to  the 
refuhal  to  furnish  them  in  the  first  instance.      Sprigg  v.  Baltimore  d  O.  R, 

Co,  443. 

12.  When  an  unhiwful  joint  rate  results  from  some  arbitrary  share  or 
division  exacted  by  one  of  the  carriers,  the  Commisison  will  find  the  facts 
antl  hi  ate  its  conclusions  with  respect  to  such  share  or  division.  Warren- 
Lhrct  Co.  V.  Central  K,  of  ^vic  Jersey,  598. 

IHOX  PIPK   FlTTlNCiS. 

Kates  on.     Tnules  League  of  Phila.  v.  Philadelphia,  W\  d  B.  B,  Co.  368. 

JOINT   TARIFF. 

Ihinrille  v.  Southern  B.  Co.  400. 

]^ul>li(ati(>n  of  throu^'h  export  rate  as.  Be  Export  and  Domestic  RatCM 
on  drain,  214. 

Kcfusal  to  join  in.  i<avannah  Bureau  of  Freight  d  Transp,  v.  Louisville 
4&  y.  B.  Co.  377. 

Shipper  may  inquire  as  to  division  of  joint  rate.  Warrcn-Ehret  Co.  v. 
Central  B.  of  Xew  Jen<ei/,  ;V.)8. 

LO(.\M-lTIKS.       Discrimination  between,  sec  headin;?,  IHscritnination  be- 
tuern  I'laees.  under  Title  Katks. 

LO(\\L   K.\TKS. 

Sarnnnah  Bunau  nf  Frright  c(-  Transp.  v.  Louisrille  d  \.  B,  Co,  377. 
Danrillr  v.  Stnithrrn  B.  Co.  4011. 

LON(;  AM)  siioirr  mail  imiovisiox. 

Phillips,  Bailri/  d  To.  v.  Lnuisrillr  tf  .V.  B.  Co.  03. 

<'hiniff<t  Firr  t'nmf  i'tnvring  Cn.  v.  Chieago  tf  \.  W.  B.  Co.  310. 

(irnrgr  Tihstmi  Milling  Co.  v.  Sorthrrn  P.  B.  Co.  346. 

Danrillr  v.  Sttuthrrn  B.  Co.  400. 

tiustin  V.  Hurling  tun  tt  M.  B.  B.  in  \ehraftka,  481. 

I*rnn.sglrania  Milhrs'  State  Assn.  v.  Philadelphia  rf  /?.  B.  Co.  531. 

Lower  ratr  for  h)n;rrr  haul.       Krmhle  v.  Bosttm  d  A,  B,  Co.  110. 

Br  Allrgrd  (  nlanful  Batrs.  rtr.,   121. 

Br  Alltgrd  \  iitlntittns  nf  Art  tn  Rrgulate  t'ttnnneree,  200. 

Iloliff  from  operation  of.  Canadian  Paeifie  Passenger  Bate  DiffercniuiiM, 
71. 

Applicable  where  cxi-^teiice  of  important  industry  de]H'ndH  upon  it.  R0 
F.xpint  and  PnuHstir  Batrs  ow  drain,  214. 

LONC;    LINK. 

A"^  dissiniilaiity  in  ciniiMi-Jtanj-e?.  and  conditions.     iSeorge  THrslon  Mitt'- 
ing  Co.  v.  \nrthtrn  P.  B.  in.  34t). 
LOW    IIATi:. 

T«»  create  bu-^iin'-^-..     drain  Shipptrs'  Assn.  v.  Illinois  C.  B,  Co.  168. 
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:NJ  ARRETS. 

Product  of  different  sections  assigned  to  different  amrkets  br 
ditTcrentials.    lie  Export  Rates  from  Points  East  and  West  of       M. 
18o. 

C  reation  of,  by  rates.    Savannah  Bureau  of  Freight  d  Trantp.  T.  XoMfo- ' 
viUc  d'  X.  R.  Co,  377. 

Mi:U)NS. 

i^ates  on.    Board  of  Railroad  Comrs,  of  South  CaroUiM  T.  FlorvNM  JK. 

Co.  1. 

MILK. 

Kates  on.     Brockicay  v.  Ulster  d  D»  B,  Co.  21. 

MILLING   RATES. 

As  constituting  discrimination  or  affecting  oompetitioih    IMtw^m^  Mitt 
Co.  V.  Chicago,  M.  d  8t.  P,  B.  Co.  47. 

[MOLASSES. 

Rates  on.     Danville  v.  Southern  B.  Co»  409. 
Phillips,  Bailey,  d  Co,  v.  Louisville  d  A*.  JK.  Co,  08. 

^lONOPOLY. 
Creation  of,  by  rates.    Savannah  Bureau  of  Freight  d  Tranep.  ▼•  XoMfo- 

villc  d  y.  R.  Co.  377. 

NOTICE.    See  Schedules  ok  TABiFtB. 

OVERCHARGE. 

Recovery  of.      Chicago  Fire  Proof  Covering  Co, t.  Ohieago  dV,W.JBLO0m 

3IG. 

PARTIES. 

While  a  railroad  company  operating  its  road  «•  pftrt  of  a 
connection  with  other  carriers,  defendants  in  a  case  I  ko 

legality  of  a  through  charge  over  such  line^  is  a  proper  ;       f, 
necessary  party  to  the  proceeding.    Warren'Bkret  Co.  r,  i  JS. 

Jersey,  598. 

PASSENGERS. 
Differentials  in  rates.       Canadian  Paiifio  Pmeeenger  tMa 

Special  rates  to  commuters.    Sprigg  t.  SaMmore  d  0,  JL  OOw 

Witlidrawal  of  commutation  tidcet.    Id, 

PLACES.      • 
Discrimination  between,  see  heading,  IHseriwikittHom  \ 

dor  Title  Rates. 

P(»STING.    See  Schedules' OB  Tabhts. 
<s  IxTEHS.  Com.  44 
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POULTRY. 

IvaU's  on.     liv  Mhffrtt  Violations  of  Act  to  Hvyulatc  Vommvrcr,  290. 

IMIACTJCK.     StH*  also  Bukukn  of  1*R(M)f:  Dismissal;  Evidexce;   Inter- 

STATK   COMMKRCK   COMMISSION:    1*AKTIKS. 

PKKFKKENCK. 
Wlu'ii  unn'aMniablc,  s«»e  I^atks. 

To  hwalitv  in  matter  of  rates,  so«  Katks. 

IH'ULK'ATIOX. 

Of  taritr.  set!  Sciikdilks  ok  Tariffs. 

l»ri5LIC  POLICY. 

lUMiuircs  same  rate  on  export  wlieat  and  export  ll(»ur.  Kc  Export  and 
Ihnn'Htir  Rat  en  on  drain,  214. 

UAILKOADS.     See  Caruikrs;  JIatks. 

IJATKS. 

PowiT  of  Connni'^sioii  to  oMahlish  or  determine.  s«*e  Lvtekstate  CoM- 
MHRCK  Commission. 

Postin«r  notii-e   is  to.  see  SciiKDrLKs  or  Tariffs. 

See  aUo  .Joint  Tariffs. 

As  atFeeted  hy  value  of  >}iipnu>iil.  drain  Shipjurs'  ,l««o.  v.  Illinois  C 
/;.  To.   I. VS. 

1.  If  a  railroad  company  cannot  MMMire  otlier  than  an  unreasonahly  low 
sliare  of  a  joint  rale  to  a  M>aport  on  anotlier  road,  it  may  pmperly  il<H*Iine 
1(»  join  in  sucli  rate— (>^p<<4-ially  when  it  can  take  the  trallie  to  a  scuport 
reached  hy  it>  own  road:  but  a  earrii'r  en;.M;;e4l  in  trans]M»rtution  ovrr  a 
throu;;h  line  finds  no  i^uch  ju>titication  when  it  is  ahle  to  so<*iirp  f(»r  itxelf 
a  ^harc  <if  the  joint  rate,  otahli'^hed  hv  it  tor  imrelv  I(h*u1  borvieoi«  over 
like  di'^taiicc-^  on  it-*  own  roa«l.  Sarannah  finnan  of  Frtitjhi  A  Trnnnp.  v. 
/.nnisrUti    it-   A.  A*,  t'o.  'A~~ . 

'J.  If  a  ciiriicr  can  profit ahly  make  a  low  late  fitr  the  purpos4>  of  olttain- 
in;:  tiallic  in  cxiMcncc  which  would  otherwi'^e  pa<^s  over  a  e<)ni|M*tinf;  line, 
tiicii  it  may  proliialily.  under  '^ome  circuniManceN.  make  a  low  rate  fi>r  the 
puipoNi*  of  lii-iii;;in«:  into  e\i<>tence  trallie  which  would  not  pass  over  Hnv 
line.      a  nun   Shiitfuiw'  .  I  x.sf;.   v.  Uliiitns  f.   A*,  f'o.    l."iS. 

.'!.  (  ariiei-  ai<'  iii>t.  a^^  a  matter  of  hiw.  prohihited  from  making;  ratefl 
from  p<  int-  in  ihe  Initecl  States  to  points  in  forei;»n  countries,  or  from 
jH'int-.  ill  fnn  "i  'inntiic-*  to  point  •>  in  the  Cnit***!  Staler,  of  wliieh  tlie  in- 
land dixixjoi)  «  I  -liaie  :terniin;jr  to  the  carrier^  i-  le«.-  than  thi'  taritr  rate 
i>ii  dfiiiic<>l  ir  ^hipiiieiil'^  III  similar  comiiuMJitii  •*.  Krwhir  v.  lionton  tjt  A.  R, 
rn.  no. 

t.  A  i:iih\a\  eniii|>aii\  iiia\.  Imni  cnM^idi*rat iiiii'^  i>f  policy,  ^rant  a  rc*<luc- 
ti(ii   in   it-,   r.iteo  whiih    the   !iitri<*tate    Counnerce    Coininis!*inn    «'tMilil  not 
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order  as  a  matter  of  right  under  the  Act  to  R^^ulate  Commerce.    Hoimm 
tfc  Co.  V.  Southern  R.  Co.  501. 

').  A  coal  operator  is  not  damaged  by  the  failure  of  a  railroad  company 
to  establish  a  rate  upon  a  class  of  coal  not  produced  at  lii9  mine.  MeQrmo 
V.  Missouri  P.  R.  Co.  G30. 

Classification. 

(».  A  carrier  does  not  exceed  the  limits  of  its  discretion  in  placing  inm 
])ipo  fittings  packed  in  cases  in  a  higher  class  than  iron  pipe 
httings  packed  in  kegs  or  barrels;  and  such  action  is  not  nnreaaonabto 
or  in  violation  of  the  Act  to  Regulate  Commerce.  Trades  League  of  FhUa. 
V.  Philadelphia,  W.  d  Ji.  R.  Co.  368. 

7.  A  carrier  may  properly  classify  coal  according  to  use  tot  domestie 
con>uinption  or  steam  purposes,  and  apply  a  lower  rate  to  steam  coaL 
MciSrrir  v.  Missouri  P.  R.  Co,  630. 

('OMBINATION  BATES. 

S.  It  is  an  unlawful  practice  for  a  carrier  to  disregard  the  regular  pob- 
lislRHl  taritf  rates,  and  charge  a  lower  rate  made  up  of  a  comliination  of 
tiio  rate  from  the  point  of  shipment  to  a  competitive  point,  and  from  snoh 
competitive  point  to  the  station  of  destinationj  where  the  rule  is  not  set 
forth  in  its  published  tariff.    Spillcrs  d  Co.  v.  Louisville  d  N,  R.  Co.  864. 

CcMPFrriTrox. 

!).  To  allow  one  carrier  to  meet  the  rates  of  its  competitors  imtil  it  la 
found  to  liave  done  something  more  than  meet  such  rates  does  not  con- 
stitute a  workable  basis,  for  the  causes  which  lead  to  rate  fluetuatioiia  axa 
so  intan^ble,  often  resting  upon  mere  suspicion,  that  any  attonpt  to  d»* 
tcrmine  in  an  indi\'idual  case  what  those  causes  were  would  ordinarily  be 
futile,  and  to  enforce  such  a  rule  would  stifle  that  competition  which  tlia 
Act  to  Regulate  Commerce  was  intended  to  secure.  Qeorge  TilesHm  MiQr 
in  (J  Co.  v.  \orthern  P.  R.  Co.  346. 

10.  Hail  lines  between  St.  Paul  and  Duluth  are  part  of  lake  and  rail 
routes  to  New  York,  and  such  lines  operating  under  through  ratM  with  tlw 
lake  carriers  cannot  be  heard  to  set  up  water  carriage  as  eompetltloii  «to 
t)ic  lakes  in  excuse  of  the  rates  which  they  themselTea  make  In  fnrthariaw 
of  that  competition.     Id. 

11.  While  the  l(H*ation  of  Palatka  on  the  St.  Joih      Ri'        i 
that  there  is  more  competition  by  rail  at  Palatka        a  at  . 
justify  rates  to  Palatka  somewhat  lower  than  to  Hi  um  m 
rates  should  not  be  higher  than  the  Palatka  rates  fay  uie  ic      i 

ka  to  Hampton ;  but  rates  to  the  latter  point  may  pro|       f 
than  the  rates  to  the  former  by  the  differential  now  c 
Palatka  and  Jacksonville  rates.      Board  of  Trade  of  ««*» 

vHh\  C.  rf  St,  L.  R.  Co.  503. 

12.  Tlie  nature,  extent  and  effect  of  competltiOB  must  be  sbown  i 

it  is  sought  to  justify  rates  on  that  ground.    Qrain  Shipper^  Amo.  t.  . 

linuis  C.  R.  Co.  158. 
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l;;.  Tlir  Cljiraj.'o.  Milwaiikt^o  &  St.  Paul  IJailroa*!.  by  diur^in^  milling  in 
ti'iin^it  i",\{v>  oil  ^'laiii  oii^iiiatiii;;  on  ils  SmiiiuMii  .Miniii'sota  divirtion  and 
fjuwiinUMl  ,1-  imnliirt  from  I^i  (•ro>.M*.  Wis..  ti»  Mil\vauk(>f>,  \Vi^*..  or  Chicago, 
111.,  di.r^  not  (lix'riiiiiiiatc  in  favor  oi  Miniicapolii^  iiiillors.  when*  mivh  rates 
lir;ir  tiic  -^aiiu*  relation  to  its  tlirou«r))  ratc^  nn  La  (ntsso  as  tlit*  in  und  out 
nito^  at  Minncsipolis.  Minn.,  on  ^M'ain  n)ill«Mi  tlicn'.  Immit  to  tlu*  through 
nitr^  rill  that  ritv.      List  man  Mill  Co.  v.  Hhirntfti,  ,1/.  cl-  St.  I*,  K.  Vo,  47. 

Dl.M  KIMI.N.XTIO.N    UKTWKK.N    I'.VSSKNfJKKS. 

14.  TIk*  ]>r(i\i*>ion  of  |S  'I'l  of  tlic  A<'t  to  Kr;.nilat4'  rnninicnv.  allowing  the 
i.->i:iiiirr  oi  niiltM<i(*.  ('MiirNJon.  and  conmintation  ticUcls.  anthori/os  s|HH.*iai 
rati»«  111  coninintcrs.  wliicli  an*  K'>?«  per  mile  tlian  tlic  cliartfos  to  othor  |mii«- 
s4'n;:rr^  for  Ion;:  (listanco-*.  'i'lit'  discrimination  thus  crratcil  is  not  unjust, 
nor  <ni'  idacco  outbid**  tin*  commntation  territory  tlirn-hy  sul»jiH't4Ml  t«)  undue 
jirejuilire.       Sfnii/i/  v.  Ittiltiinnrt'  tl-  O.  R.  i\i.  AA-\. 

Dim  i:i  MI  NATION    IIKTWKK.N    TLACKS. 

l.~).  Di-criminat ii>n  in  rat(>>  in  favor  of  one  hn-ality  a;;ainst  iinother  nec> 
o<">iii:)\  ;.n\("^  tlir  m(>r(liant.>^  (»f  tlu*  former  an  advantage,  und  works  a 
]iieiu<ii«*e  to  t))o<>e  of  the  latter,  in  <'om|K>tition.  wiien*  hoth  eonip€*tp  for 
l)n-  rH--*  in  the  «^ame  territory.  /*/m7/»/ix,  /»#i»7#  i/.  t(-  f*o.  v.  LouittriUc  A  .V. 
/.'.  '  '..  !»;;. 

I<>.  I'iie  maintaining  of  lii;;her  rates  by  the  Central  of  (!e<»rgia  Knilwav 
Cnnih.inv  aiul  tlie  (lenr^Ma  «N:  .Mahama  Kail.vay  Company  from  Nushvillv. 
( 'inij limit i  and  Ciiattanoo^^a  to  DawMiii  than  to  .Mhany  eonfers  mi  undiipad- 
v:Mit.iij«-  upon  the  hitter  over  tlie  former  point,  in  violation  of  thp  Inter- 
>lat«'  <  fimineree  Art.  |$  W.  linanl  ttf  Trm/i-  o/"  Ihivsin*  V.  i'vntml  of  Uvurqia 
ir  t  '..  I  \1. 

17.  The  <'«'ntral  of  tieori^ia  Kailway  Comp.iny  ;:ives  an  undno  |iroforpnce 
tti  !!nt:mlii  o\rr  Dmnx-om.  in  \iidation  of  tlie  Interstate  Conimerei'  Art,  }  3. 
I>,\  f-i.iintainin;:  hi;:hfr  rales  finni  New  ^  ork  and  other  eastern  |K>intM  to 
tlif  i.itti'i-  than  to  the  fnriiier  ]>oint.     Itl. 

1**  \fil!i«'r  i>f  two  r.iilroail  rnmpanies  \\hi>-.i>  lines  toiieli  tin*  saniP  two 
|"':ii:-.  i!nir  hcini:  nn  ntln-r  minpetitor  at  either  of  sm-h  points,  ean  justify 
it  iiiL'lHi   rail*  iif  fr«'i;:hi  In  oin*  pidnt  than  to  the  oilier,  under  sultstant ially 

till-  -.piir  runiMM'iii.il  loniiit  iiiri-.  ii) the  ;:ri>und   that   the  other  makes  a 

-iiiiil.u    •lisiriiiiinatinM.     /'/. 

!'».  rhi-  I  crilial  nf  <MMii;:ia  Kail\\a,\  (nmpain  an<l  the  Ce^irgiu  &  Ala- 
I'.ivM  i;,iih\iiv  <  onipiin\  are  not  entithil.  ^n  lnn»r  ii**  the  preM>nt  systpin  of 
J.I*-  Mi.ikiii.:  is  adhi'MMJ  til.  In  m:iiiiiain  hi;:ln'r  rates  from  New  York  and 
I'l'.-i  iM^jiin  point ...  fii.ni  Nas||\ill,..  (  iminnaii.  (  lialtamNipi.  nr  New  Or- 
h'.iii-.  to  Dawsnn  than  are  maintaiiifd  to  Ann  rinis.     /,/. 

■Jo.  Till,  niaintenaiiit'  of  hii:ln-r  rat»-s  from  Nrw  Orleans  to  Dawson  than 
t'-    XiiuTi.n*  «.r   Alhanx.  hy  the  ('mtral  of  <;,.oi;ii}i    Railway  Comiuin.v  and 

• '-'■•   *^    Alahiima    Kailway  Company.  ;:i\rs  jn   nndne  prefprence  to  the 

l.i»'»i    jii.ints  iixrr  t  Ih'  f«-rnn'i   jioint.     /»/. 

h 


-1     it   is  licit  h«T  -.oimd  in  priiii-iple  nor  eipiitahle  in  praetiep  for  railwar 
!  t  -  :..  ireate  artitirial  ditli'ieiu  es  in   market   fonditiims  hv  an  arhitrarr 


arhitrarjr 
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(lillrrnil  iiil  in  rato.  wlicK-hv  tlic  niodiicl  of  one  section  of  llic  countrv  is 
a--iL:iu'<l  1(1  (  iH'  iiiarkt't.  aii<l  I  in*  product  of  anotlier  section  of  tlic  country 
t«i  anniln'i  iiiaikcl.  /»'»  ilijinrt  Jiatrs  j loni  Points  IJast  and  West  of  Miss. 
Uin  r.    is:,. 

•2-2.  I!rtu-al  <it  taniri"^  cii^^a^'cd  in  t ian>])oriat ion  of  export  Hour  from 
.^lillllca|lnli-^  al  a  latc  P.,  ••ciit^  lc->  tlian  the  domestic  rate  to  tlio  port  of 
r\|M.it.  tn  iiiak«'  any  c(•n■c-^p<lInlill,lr  concc'-iNion  to  intermediate  millers,  is 
ail  utijii-i  and  iinlawtul  discrimination  a«rainsl  such  intermediate  tralilc, 
wiihiii  tlic  Acl  1<>  IU';^nlat<'  Comuicrce:  an<l  wliatever  line  participates  in 
-IK  h  l<i\\»i  c\|Miii  rale  on  Houi-  from  Minnea]>olis  must  make  a  correspond- 
iiiL'  rale  nil  «.iiiiilai-  iratlic  fiom  intermediate  points.  Rf  K^rftort  and  l)o- 
iiii.sfir   litilis  on   iiinin.  214. 

■l'.\.  (  (iiiil)iiiat idii  rate-  always  alVord  an  advantajre  to  tlie  hasin«r  ])oint, 
and  eiiiail  -cine  (li<ad\ auta;.'e  upon  the  town  to  which  the  cond)ined  rates 
are  aj»jdit'd:  iiiid  w  lien  trallic  is  l»rou<rht  to  the  two  ])laces  to  be  distribute*! 
ill  cniiiinnn  uiiiiorv.  tlie  preferences  and  prejudices  resnltinj;  from  sueh 
I  ti«'-  imi-l  generally  l>e  JM'id  unrea>»onable  and  undue.       (liistin  v.  Atrhison, 

7  .    t(     N.    /■.    /.'.    (n.    1". 

lM.  a  lii_:'a  r  rale  iKnn  .m  iuteiinediate  locality  to  a  common  di^^'tina- 
licii  1(111-1  ii  iiir-  a  j»rejii(lice  to  that  locality  and  shippers  and  trallic  there- 
jKiiii.  ;i,)d  .1  |.i  (It  1  ciicr  t.»  the  more  distant  locality  and  shippers  and  traf- 
lie  t  lieretK'in.  wliieh.  if  found  to  be  without  suHicient  excuse,  must  be  held 
nnrea-(  liable  and  undue  and  therefore  in  contravention  of  the  .Sd  section. 
//'    Alhuid    \  i(>/ali(ins  of  .\<f    /«>   litiiiildtc  (U^mnirrcc.  290. 

I'k  MikIi  lii'jher  (b>me-tie  rates  on  wheat  and  corn  from  intermediate 
pi'iiil-  than  1  he  exporl  rate  fr(»m  more  distant  points  subjects  the  former 
loralitie-  111  undue  prejudice,  where  the  circumstances  and  con<litions  <xov- 
einiiiL'  tlie  1 1  an-poi  lal  ion  of  corn  from  t]u»  lon<,'er  and  shorter  distance 
poini-  are  not  •-ub-tant ially  di-i>imilar.  Hoard  of  li.  Conirs.  v.  Atchison, 
■/'.  J    N.  /'.  /.'.  f'o.  'M)\. 

l'K.  Di-taiice  i-  undoubtedly  a  factor,  and  perhaps  on<r]it  to  be  a  much 
more  inijiorlant  factor,  in  the  determination  of  rates;  but  wliere  tlie  dis- 
taiKc-  from  tlie  Liiain  lichN  of  a  state  to  certain  cities  varv  frcmi  100  to 
l.iMH)  mile-.  an\  atieni})t  to  adjust  the  rates  on  frrain  to  those  cities  upon 
1  he  -oh'  l.a-i-  of  the  late  jicr  ton  ])er  mile  would  be  impracticable.     Id. 

•_I7.  riie  denial  i)y  a  railida*!  company  of  throufrh  joint  rates  on  asbestos 
1!  .iltiial  lo  -!ii|>per-  ai  an  intermediate  station,  from  whom  it  exacts  high- 
er i.itt-.  -iil»je<  1-  -n<  h  dealer^  to  undue  ])rejudice  in  their  competition  with 
(iliei  tie. I  lei-  toi  tlie  -ale  of  "similar  material.  (lnrn(jo  Fire  Proof  (^over- 
>nn   Co.    \.    choaao  t«-    \.    W  .    I!,   ('o.   .'UO. 

J^.  W  Imii  a  (  an  iei  niake^  rat«*«^  to  two  competin<r  markets,  wliicli  give  the 
out  nioiKj^. .1\  owv  ilie  (»llier.  becauM'  it  can  secure  resliipments  from  the 
t'aNcretl  l(<alil\  and  none  ficm  the  other,  it  fifoes  beyond  servinpr  its  fair 
int(  re-t.  and  (li-re<jar<l-  the  statnt<»rv  refjnirement  of  ndative  e(piality  as 
1x1  wen  pei-'ii-.  loealiii<-  and  jiarticular  descriptions  of  traffic.  Saran- 
inti'    lliiiiii't   I.-    I',ii<ijil  d-   'I'nins/i.  V.   Ijftuisriltr  d-  \.  R.  Co.  .377. 

_'!•.    A   i;i!!i.r  cannot    lawfullv  e>itablish  and  maintain  an  adinstment   of 
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iaii'>.  wliich  in  practii-f  prevents  ship{K'i>  on  iu  lino  fioni  availing;  tlipin- 
solvt's  of  a  ])i-in('i]ml  niarkol  wliich  they  Imd  lonj^  iHren  iisin^.  ami  confern 
a  siihsiantial  monopoly  \\\Hm  a  new  market  in  which,  for  rcaHoiis  of  its  own, 
it  lias  greater  intorcM.      I<i. 

'M).  A  carrier  lias  no  ri«rht  to  <lcprivc  a  coninninity  of  the  coni|K*titiw  ad- 
vanta^-es  which  the  enterprise  of  its  eiti/ens  has  swuriMl.  and  iiinm  the 
stivii^rth  <»f  which  huMness  <'on<litions  have  j^rown  up.  Ihiurillv  v.  South- 
rrn    A*.  Co.  4()i>. 

.'U.  Iiates  ron>i>^tin<r  <>f  conihinations  if  the  throii^^h  rates  for  the  haul 
throuiili  one  town  to  another  and  the  l(H'al  lates  from  snch  town  Imek  to 
the  titinier.  wheiehy  the  merchant .«*  of  the  more  distant  town  may  cntiuiiete 
witli  tlie  merchants  of  the  nearer  at  th<'ir  own  <loors  on  (Mpinl  torniH.  and 
are  ahle  to  lunlei'^ell  them  in  the  territories  hetween  the  hK'aiitios.  in  in  vio- 
lation of  §§  :{  and  4  of  the  A<*t  to  Ki'jrnl.ite  Comnu'rce.  Ii(Hini  of  Tfodr  of 
lifimifton  V.  .\itslirHlc.  i\  d-  St.   L.  A*.  fV  ."jn:*,. 

'.VI.  \i  the  time  allow(>d  at  terminals  fvM*  loadin;;  or  nnloadin;;  is  rpa>Min- 
ahle.  and  that  allowed  at  interior  poinis  i>«  unreasonaidy  snnill.  then  an 
undue  ])iejiidice  to  the  interior  points,  in  viohitittn  of  $  .'{  of  the  hiw.  may 
r«'.  nil.      Prnnsi/lninia    Millrrs'  Shite  Asstt.  v.  l*hllfniri/ihia  d  If,  U.  f'«.  i»Hl. 

.'•:«.  if  dcmiirra;!(>  cl)ar4je>«.  when  added  tf»  transportation  charp^s.  rertillt 
ill  ;:r»'atcr  a«;;;re;;ate  cliar«;es  in  rcrtain  <-ases  than  in  t»ther  <'asi»s  inv4>ivin|f 
liniycr  li.iul-*.  tlioo  may  constitute  undue  preference  a-*  hetween  diirerent  h>- 
calitics,  under  §  .*?.      /</. 

:U.  A  railroad  is  not  juMitied  in  ili<*criminatin;;  a;rainst  n  4*nniiiiiinitT 
or  an  iiidiviilual  l»y  the  fact  that  tlie  ]H'rson  or  hK'ality  so  dimTiniinatCHi 
a;:ain>t   i^  not  dircdly  injured.       himlrl  \.  .\trhisnii,  T,  t(-  N.  F.  R.  Co.  fJiW. 

.">.").  Tlic  rati"  on  '^ujiar  may  piopcrly  he  hi;:her  finm  San  Krniieisc«»  to 
Dcnxci  tliaii  to  the  .Missouri  Kiver.  it  Inmii;;  found  that  the  eireiiuiMtancoA 
anil  cnn-Iition»  ;:nvernin<^'  the  tr.illir  are  diirermt  when  it  is  carried  to  Mim- 
souii   riviT  jjoint'H  than  \\  hen  it   «.1oj»<h  at   I)en\cr.     hi. 

'Mi.  (  oiu]dainantV  demand  for  a  diirerent ial  in  rate«  on  <Mial  from  M\'l'ick. 
M«»..  t'»  jninl-*  nmlh.  we-i.  and  "inith  of  .\tclii««iin.  a^  well  as  to  Atehinon 
itself,  «>liould  lie  ^Uotaineil  to  the  extent  of  a  ditl'ereni  ial  of  10  ct*ntM  in 
fax  111'  of  Myiirk  a-*  far  north  a-*  Nel»ia-*ka  i"i\\  d  unction  luid  an  far  wvhX 
a-^  (irei'ideaf.  Kan.,  and  nf  .'>  i-eiit  ^  leMmd  ••urh  point«  to  the  tiTMiini  of  i\o- 
fenilanl-  line.      Mriinir   v.    \ti\si.url   /*.   A*,  t'n.  V,:U\. 

.'»7.  A  rate  adju-^tnient  l»\  a  i  airier  in  fa'.m  of  a  mine  ownnl  hv  it  14 
not  ju<<titiei|.  a>«  ai^aiii^t  an  iiiilepeiidiMit  emil  operatoi-.  hy  the  fact  that  the 
oii(|  Ml  nt'  i!ii>  (■arriei''<->  mine  lia-  le^".  \alue  fur  ditmeoitie  pM-|Mi!M>s.  where  itH 
co«^t  lit  iiiininL'  i^  mueh  !e>-».     ///. 

I)i>M;i\n\  \  rioN    iut\\i:k.\   siiiim'I  it>i. 

.'{s.  rnii-^nal  L'rade-*  ami  iliiiiulix  of  npiT.it  i«in  ju-^tify  an  order  {lermit- 
tiriL!  .1  i-i'iiairi  raiiiiaij  to  eliarL'e  "fi'Uiih  i^nup  rate^**  <i!i  milk  and  ercam 
loi-  •ii-i.iiMi".   ffi    \\l:irli   niln-r   liiii"*  an-  mdy  entitled   to  ehar;;e  the  lower 

"tl.il.i   -jl-'Mp    r;i1e-."       lS,nrf,ir,i,,    \.    f   tsfi  r  i\     /*.    A*,    t'n.    21. 

•  !?•.    .\    lanlii'-   iliaiL'i'-   in   ;:rain   •>!  i;!inat  iiiti   at    points  nn   it-*  .Southern 
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Miniu'^ot  I  (livi>i(»n.  iiiilliMl  in  transit  at  La  Crosse,  Wis.,  and  forwarded  as 
IMddiu  t  t(»  MilwauktM'  (ty  ('ljica«ro,  are  not  unjust  or  otherwise  unlawful 
wiicii  not  more  than  -1^  [,  conts  \)vv  100  pounds  in  excess  of  its  wheat  rates 
iKnii  ili«'  --anK'  jM>inl-i  of  ori^rin  to  Milwaukee  or  C'hiea<^o,  either  as  related 
to  the  wlu'at  ratc^  or  a>^  atlertin*;  tlu*  eoni})etitive  relation  of  the  coin])lain- 
ant  with  iiiillcrs  at  .Milwaukee.  lAsinuin  Mill  Co.  v.  ChiciKjo,  M.  d  »S7.  P. 
I!.  Co.   17. 

10.  1  he  frci^^ht  rate  ujton  wheat  from  .*>ioux  City  and  other  points  in  the 
tcnitoiv  .i(ljiH<'Mt  tlieitto  >hould  not  «'\ceed  that  upon  corn  hy  more  than 
\  iuii>^  jMT   l(M)  j((uni(U.      CiKt'ni  Shijtjnrs'  .l.s.so.    v.    Illinois  C.    R.    Co.    158. 

11.  1  lie  rate  upon  corn  and  other  frrain  than  whc^it  to  C'hiea<jjo  from  all 
jMiiut-^  in  Iowa  ca^t  ot  tlie  Missouri  Kiver,  and  from  Sioux  City  and  points 
11). oil  and  ca^t  of  the  line  of  wliat  was  foinierly  the  Sioux  City  &  St.  Paul 
Kiiilio.id.  -^liould  not  e\(«'ed  17  cents  jier  100  pounds;  and  other  stations 
in  low.i  wc-t  of  >aid  railroad,  and  in  southeastern  Dakota,  should  be  re- 
;iiliii-tc(l   in  the  >aMic  |»roport ions.     7^7. 

IJ.  ruhlif  policy  and  ^n>od  railway  policy  alike  seem  to  require  the  same 
i:Mc  <•»!  c\]M  rt  wheat  and  e\|)ort  Hour,  hut.  in  view  of  all  the  conditions 
-Ik'Aii.  ;i  greater  rate  of  2  cents  per  100  j)ounds  on  export  flour  than  on  ex- 
port w!i".it  i^  not  in  violation  of  the  Act  to  Regulate  Commerce.  Rv  Ex- 
jini  f   iiii'l   /htitusfic   liut^s  on    (iniin,  214. 

I.;.  Ill  the  ah^eiice  of  >onie  iustifvin«;  reason  it  would  not  he  riirht  for 
.\iiicii(.iM  iaiIroa(U  to  ]>ernianent ly  transact  business  for  foreigners  at  a 
Ic--  i.iic  tlian  that  for  which  they  render  a  correApondinj;  service  to  Amer- 
ican citi  <'n-.      /'/. 

W.  A  iliticrcncc  in  rate  iM'twcen  Kansas  jM)int.s  and  destinations  in  Texas, 
ot  7  (till-  pel  loo  immiikU  a«rainst  corn  meal  and  in  favor  of  corn,  unjustly 
(li-(  ri!iiiiiate-  a^ain^t  Kan-^as  millers;  and  the  ditl'erential  should  not  ex- 
cecl  '.\  ((lit-,  which  \\oiiId  cover  the  difference  of  cost  in  service,  and  is  suf- 
ti«  i,  111  in  \icw  of  the  ditVeienc«'  in  value,  «;reater  liability  to  injury  and 
other  roiKJit  ioii>  -.ill  roiindin;^  the  transportation  of  such  commodities. 
llo<n,1  or    /;.  Co,„rs.  V.  Mrhison.  T.  d  S'.  F.  R.  Co.  304. 

A'k  I  lie  <  liiiiiiic-  which  lia\e  taken  place  in  the  conditions  governing  the 
1 1  .i-poi  1  It  ioii  nf  wheal  and  lh)ur  from  Kansas  points  to  de.stinations  in 
r<  \,i-.  lit  iioiiuli  ill  it  dial  in  soim»  respects,  are  n<»t  sutricient  to  warrant  in- 
t  ciici  ciK  ('  with  the  (liUcrcntial  making  the  rate  ;")  cents  higher  on  flour  than 
I'll  wht.it.  whirh  wa-  approved  by  the  Commission  in  Kauffinnn  Milling  Co, 
\.    Mss,.,,,-:  I',  ir  Co.   \   I.  C.  C.  Kej).  417.  3  Inters.  Com.  Uep.  400.     Id, 

41..  1  h.-  \aiyiiiL.'  co-t  to  shippers  in  delivering  freight  to  the  carrier  for 
-hii'iii.iii  tan  have  no  healing  in  a  ease  which  has  sole  reference  to  wliat 
.11*  II'. law  ml  rate-  from  the  carrier's  stations.  Chicago  Fire  Proof  Cover- 
.n<,  r,._  V.  i  hi, nan  d-    \  .   W .  //.  Co.  .'{Ki. 

17.  (  •iiiiiH.ii  taiiier-  are  bound  by  every  ]>rinci])le  of  justice  and  of  law 
t"  a  '"hI  c  jiial  rate-  to  all  >«hippers  who  are  entitled  to  like  treatment, 
boi  h  ii:  i"'.-  ie<ci\iiig  of  -iip])Iies  and  tlu'  shipment  of  their  products:  and 
;'  '  M  I  i«  1    w  h<     lui'lci   any  pretext   whatsoever,  grants  to  one  shipper  an  ad- 
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vaiita;rt*  wliich  it  <l«»iii<*si  t)tluM*s,  violates  tlu*  spirit  aii<l  tliwaiia  the  pur- 
pose of  thf  law.      f'tistir  v.  Hnltimun'  tl-  0.  U.  Co.  HXi. 

4S.  That  (linViviit  ]u*i'io(Is  of  time  arc  allowtnl  for  loading;  and  unloading 
ditFrrt'iit  <*oiniiHMlili(»s,  willioiit  (•liar«ro  for  use  of  cars.  (1<k*s  not  violate  {  2 
of  the  ad.  wliicli  ]>ro1iil>its  iinju>t  (lisrriiniiiation  "in  tlio  trans]M>rtation 
of  a  lik«'  kind  of  iratllc."  and  d<it»N  not  apply  when'  the  traflii*  is  of  difTerent 
kinds  (»r  <-lass«»>  not  coinpt'titivo  witli  each  otlier.  Pt  nnsiflntnia  Miiicra' 
t^tatr  Assn.  v.  rhihidrlphia  d-  U.  A*.  To.  'ylM. 

ImSC,    AM)  SHOUT    IIATL. 

4!).  ('ircnnistanccM  and  condition^«  ;rftv(>rnin^  the  trans]>ortation  of  freight 
artirh's  from  N<'\v  ()rh>ans  to  Kan^^as  City,  and  to  Dallas.  Texas,  an  inter- 
mediate ]»oint  (»n  t]M>  same  lint>.  are  rendered  substantially  dissimilar  by  the 
competition  of  carriers  by  water  aixl  rail  from  Xew  Orleans  (o  Kansas 
City,  which  ci>ntrols  and  a  Herts  iju*  ratj-^,  no  that  ]iij»hor  eharjres  for  the 
shorter  distance  to  Dalla^^.  wliich  are  reasonai)le  in  themselves,  arc  not  in 
violation  nf  §  4  of  tlie  A<'t  to  Ke«rulate  Commerce.  Ihillas  Frrii/ht  liurcau 
V.  7'r.ifjN  ct   /*.  h*.  Co.  :\:\. 

.")().  Tiiitt  a  railroail  company  elect •^  tn  take  mon'  time  by  its  Itost  line 
to  rcacli  a  point  than  it>  cf>mpctitiir«.  while  it  >«ub>tantially  ninkt>s  the  same 
time  by  \\<  inferior  lim>.  diH>s  imi  entitle  it  to  a  dill'erential  in  pas»«en^r 
rates  :i<::iiii<Ht  compel  in</  lilies,  or  furnish  a  ;^ronnd  for  the  d«*nial  of  an  ap- 
]dicati(Mi  l>y  the  compctin<:  iiite>«  for  the  <«u><pcn«ion  t^f  $  »  of  the  Inti>rstate 
(  oinmercc   Act.        I'tinntl'mn    I*iiil/ir   I'ussi  nfif  r  ifntt    niff*'rrfitinls.  71. 

."il.  \\  Idle  a-  hiiih  rate-*  on  -n^iar  ami  m««hi««'«es  f«ir  the  -horter  haul  from 
Nc\>  Orleans  t«»  Nii-liNille  a**  for  tlie  lonjier  haul  to  Loui-^ville  will  lie  ju?*- 
tificil.  thi>rc  i<H  not  •<uch  a  <Hnb*>iantial  di<Hsiiriilai  ity  of  cireiini stances  ami 
coiiditii>n>  •<]h\\ii  :i>^  will  avitlMiii/c  liiulier  vuXv^  on  >ucli  tran-]>ortntinn  to 
Nashville  th.m  ar«  chari.'«'d  t««  Loiii-\  lllc.  /*/////*/i.v.  tiuiliu,^-  Cf#.  v.  l,tmiA' 
rill'    d    \.  A*.  C/,.  1i:J. 

.■)J.  The  c\:!rtion  of  ;«•.  lii;.di  laic*.  for  a  •blunter  haul  a*;  for  a  lonper  hnul 
oM-r*  the  ^Miiie  line  in  the  -hmw  liiieeiioii.  (he  <«horter  bein<j  ineludc*il  witli- 
iir  the  loiiLier.  i«  ill  it-^elf  a  di-t-i  iniiiiatimi :  and.  if  not  iii<*titied  bv  a  sub- 
»ijiiii.il  di-<-«iiiiihu  iiy  of  circtini'<iani-«>^  ;ind  condition'*,  it  i«>  an  unju**t  (lis- 
CI  iiiiin.it  ion.        /'/. 

.'i.*;.  Tlie  e\;ifiioii  4 it  hiiiluT  liiie-  tor  ;i  hIihiiit  tliaii  for  a  lon»!or  haul 
o\ci  tJH-  «:inic  line  in  the  ><iinie  dire<tion.  the  ^liorter  haul  U'in^  ineln<l«Hi 
witliin  the  loii'.-i  I .  leniii'i-.  .i  i.uiiet  jniciialile.  not  oiilv  umler  5  4.  but  also 
Umh'i     ii^S    I    :ilhl    ."•   of    the    Ait    ti>    JH'L'Mhitc  (  oninieiee.         hi 

.'»!.     Siill.ili     \    lit"    tlie     \i  I     Id     IIiL'Ul.ltc    (   i.MIIIHMci*    i^    7lol     \iolatiNl    bv    tixin!? 

a  hwei  I. He  fur  «>\)ioit  tiiillie  between  (  liir,ii.Mi  :i ihI  lOa ><t  Hostttli  tliun  the 
rate  iipiiii  ii;itli<-  tot  iioiiic^iir  iiin'<iiiiipt  ion  between  (  hii-apt  and  Ho»»ton, 
tlie  •li-t.Miif  in  till-  hitiei  i;i-e  lieiii-j  :i  ii'\\  niiic-.  le--  tliau  in  the  former. 
Ai  !»'/•/•    \ .  li'-^f'.  •  (I     I .  A*.  '■".   1  !•». 

."•."i.  hrieihl.  Ill-"  liiie-  nil  i-nitiiii  fn  III  Miuiphi-  to  AtlaiMic  atitl  (lUlf  port4 
iMiil  \:iiii>ii-  i-i-ii-iii  i-iiii-  :iii-  lower  tli.in  tln-^i*  from  xai'iou^^  internie<liate 
loltoii  -'ii|i|ii"i'.    -I  iIjiM-.   'lilt    wJM-tliei-   -Mi-h    I.Mr-   \ioliite  the  4th   s4i'tion   of 
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the  Act  tu  KejiuUte  Commerce  ia  not  determinable  upon  tlie  raeord  M I 
in  thiH  case.     Kc  Allrgrd  Unlau>ful  Rata,  etc.,  121. 

30.  There  may  be  inittances  where  a  carrier  ahould  be  permitted 
railroad  <'om|«titton  without  refei-ence  to  its  intermeHUta  t      Itoy, 
when  tlie  very  existence  of  an  important  indiiirtTy  depends  n     n 
bein);  req:iired  to  treat  intermediate  territory  ns  it  doe*  tbe  mora 
territory,  the  rule  of  no  greater  charge  tor  the  ahorter  dietaiwe  ela     f 
plipH.       lie  Erport  and  Domeitie  Rates  on  Orowi,  214. 

57.  In  the  application  of  export  gntin  r*tes  the  CMrlera  ■hoidd  In  np 
cuse  make  the  rate  from  any  point  to  the  leaboard  leH  than  that  ban 
any  intermediate  point  on  the  same  line.  Re  E»port  and  DomawtUt  Battt 
an  Grain,  21-1. 

59.  A  carrier  engaged  with  others  in  the  through  transportation  to  Chlo^' 
go  of  freight  from  numerous  points  on  its  road  cannot  lawfully  oaU  IImU 
merely  a  local  carrier  from  an  intermediate  p«nnt  while  eng^^  in  tlirail|^ 
carringe  from  more  distant  points  on  its  Una,  and  Oua^aj  JostUy  U^MT 
rateu  to  Chicago  foe  the  shorter  distance  from  the  Intontdiato  jlllillll 
than  for  the  more  distant  points  of  shipment.  Re  AUtgai  FMotJoiW  of 
Act  to  Regulate  Commerce,  290. 

5!).  The  greater  charge  enforced  by  a  railroad  company  tat  a  shorter  dis- 
tance tlian  for  longer  distances,  in  the  transportation  of  live  pouttry 
in  carloads,  constitutes  a  departure  from  the  general  rule  of  the  4th  section 
which  the  carrier  is  bound  to  justify.    Id. 

UU.  The  circumstancea  and  conditions  are  not  subetantially 
HO  an  to  justify  liigher  rates  on  live  poultry  for  a  shorter  than  for  a 
diMaiice,  U'here  the  intermediate  ■tatiOQ  is  a  nODOOmpetltiTe  p<dnt, 
liiglier  rales  for  nearer  than    more  distant    pcnnta   of  a  ~ 
charprod  liy  tlie  road  in  territory  subject  to  oompetltion.    Id. 

U1.  liigher  less  than  carload  rates  on  asbestos  ar         i  fr 
a  siHlion  u-ithin  the  city  limits  of  Chicago,  than  fr       points 
ca;;o,  to  and  including  Uilwsukee,  are  in  violi  ol  t       A 

(.'oiiimcrce.  \i  3,  4,  where  through  rates  were       t  «         d  bafo 
dale  iH'CHnie  n  part  of  the  city  of  Chicago  by  of  tlic 

and  the  ciri'iim stances  and  conditions  goremi       Uiet; 
dissimilar.       Vhicaga  Fire  I'roof  Covering  Co.  ».  Okie        <t  a 
3lfi. 

(ii.  Coinpclition  between  railways  does  not  of  It  ate 

in  tlie  circuniNtancci)  and  conditions,  hut  It  is  a  faetor  W> 
into  ai-rount  in  case:*  arising  under  the  14th  •ectioB  of 
Tilralon  .UUIiii,,  Co.  v.  Xorlkem  F.  R.  Co.  S4«. 

n.^.  l1iL>  fart  that  one  compeUng  carrier  has  the  la       line  dn 
n  dissimihirit.v  in  circumiiUnceH  and  coadltims,  wl 
reganliiii.'  tlif  rule  of  the  4th  section  of  the  Act,  while  e>        I 
arc  boiinil  hy  that  rule.     M. 

fH.  .\  I'linicr  loinpctlng  over  a  long  line  Is  not ;  In 

for  Ihc  •■holt  lliiin  the  long  haul  to  the  prej       3a        •■ 
"hi-tp  >ucli  disi-rimiuation  brings  it  but  ft  ■        I  i 
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trallk*.  ami  it  is  able  to  «?oiitrol  the  tliroiigh  rato  equally  with  its  competi- 
tors who  observe  the  rule  of  the  4th  section  of  the  Aet  lo  Hogulate  Com- 
men*e.     Id. 

(m.  I'mler  §  4  of  the  aet  the  question  for  the  ('(»niniisMon  ih  one  of  fact, 
and  the  iiiter(>sts  of  the  priNlueiuj;  market,  the  eonsuniing  market  iind  the 
carriers  are  to  1k»  considertnl  in  determining  wliether  upon  the  whole  situ- 
ation iliere  is  sueli  dissimilarity  of  circumstance^  and  conditions  as  jus- 
tifies tlie  rates  in  (piestion.     Danrillr  v.  Southmi  R.  Co.  401). 

(W>.  Tn  ler  all  the  circumstances  and  conditions,  frei;;ht  rates  from  north- 
ern an«l  eastern  cities,  from  western  points  of  shipmeiit.  and  from  Xew 
Orleans  to  Lynchburg.  \'a..  may  properly  Im*  somewhat  low^r  than  tlie  rates 
to  Danville.  \'a.:  but  the  ]ires4>nt  ratios  to  Danville  as  compareil  with  tliof^e 
in  forrc  to  Lynchbur«r.  are  excessive  under  the  4th  as  well  as  the  3<l  Hee- 
tion  «»f  the  statute.  The  rates  from  northern  and  eastern  cities  and  from 
New  Orleans  to  Danville  on  su;;ar,  moI;is>c«*,  rice  and  co1Tch»  slioiild  not 
excec«l  tlioM-  t<»  Lynchburg:  by  more  than  10  per  cent.  The  rates  lM*tween 
T)anville  and  the  \>('st.  includin;;  the  rate  on  tobacro  to  I^niisvillp.  Ky.. 
should  not  exceed  those  between  Lyii<'hbur<j:  and  the  west  !>y  more  thaii 
15  per  cent.     hi. 

07.  Tlie  eompetilion  of  <-arriers  by  water  fr<»m  San  l''rancis*-o  ti»  (t'llf 
of  .Mexii'o  and  At  hint  ii*  seaports,  and  the  competition  of  retinories  on  the 
eastern  seaboard  with  retincries  ori  the  racith-  Coast.  op(>rate.  in  conntt*tion 
wilii  1  raiisportatioti  rat(>s  in  eirect.  from  the  ea^^t  and  south  to  Oniahii,  to 
rendri*  the  eireuntstaiices  and  conditions  vr^'Vernin;;  carriage  of  snif.ir  liv 
delen«lan1s  froni  San  I-'raneiMMi  to  Omalia.  Neb.,  substantially  (lissiniil.ir  au 
coiiipaii^^on  witli  those  applying*  i>n  the  lransp<»i  tat  i«in  for  the  shorter  ilis- 
tarici'  nver  tlie  same  line  from  San  l*'ranciseo  tu  Kcarmy.  N«'b.,  and  lu  jus- 
tify a  rate  <>f  (>.')  eeiits  per  lOO  pi>nn<ls  tf»  Kearney,  while  a  rate  of  .10  c<*ntA 
per  HM)  piiiiiHU  I-*  in  inwv  to  Omaha:  but  a  rate  of  77  ci^nt-*  |K»r  100 
]MiuiwU.  a'^  t'onipared  with  the  rale  f>f  .)0  ceTit'^  in  foree  to  Omnha.  is  noL 
jn^lilied.       Hu.stin  \.  Hiirlinfitnti  d-    M.  /«*.  A*,  in    \rlnnsk'*i,  4Sl. 

tls.  'iln'  rule  of  §  I  of  the  law,  forbidding;  a  «rr«*ater  charj^e  for  a  shorter 
than  tor  a  Imii^cr  haul.  i->  ba<Hetl  on  di^tanee  antl  rebit<'s  to  actual  tnins|H>r- 
tatiini  iltai'^rs.  aii<l  ntit  to  deinnira;:e  i-har;;e<.  which  are  in  the  nature  of 
ihar;:»«.  for  -*liira;j:e  in  the  cars  of  the  carrier.  I'l  unsulrnnia  MillrrH*  State 
Assn.  \.  riufinhliihio  i{    /,'.  /,'.  I't,.  y.i\. 

Kka'^on  Mil  I  \i  ss  ni    i!Ari:s. 

ti!).  Kale-*  for  the  t  ran-^port  at  inn  of  melons  in  carload'*  from  i^hippinp 
piiiiit-*  iii  SiiMth  t'aifilina  to  New  ^4•lk  and  oihci-  poiiii*.  in  nortiiern  an*! 
noit)it>a><ti'i  II  -talc**  are  not  unju-^t  and  unrea-^ouable.  where  they  are  lower 
than  tlio-i-  ill  iiin-e  between  tlic  •.aiiie  point-  on  eoiiiin  and  general  mer- 
<-haiiili<.e.  altl:oiiL:h  ^.'leater  -peed  and  -nine  i>ther  e\eiq)tional  facilities  are 
invohcd  in  the  tiaii-piMiation  nf  incloiis,  and  the  rate-  per  mile  Hi-eruinp 
to  the  railri>ai|-  aic  Ic—  than  the  avcia;.'e  leceipt-  per  ton  per  mile  fri»m  all 
fleiiihl.        lii'iiitl  lii    i'liilrniitl  I'nnir^.  nf  Sniifh  f'nntlin'i  v.  h'Innmt    |f.  f'o.  1, 

7n.    The   Intei^taie  (oiiinierce  rnnimi--i<iii   will   nt»l    re«luee.  as  unreason- 


INDKX.  OOO 

;iM.-.  a  ],i\v  iM'twccii  Dalhi^,  1\'\.,  and  New  Orleans.  La.,  wljorc  it  would 
in\.l\.'  a  n<linti(>M  Iroiu  nearly  all  the  points  in  Texas,  and  tlio  Texas 
lJail:<ai!    (  niumi^^ion    lui-*,    sinee   the   hearing   of   the   ease,    readjusted   the 

I  itf  lutwcrii  Dallas  and  (;alve>ton.  whit  h  of  itself  aeeonij>lis]i«s  a  i-orre- 
-]'<.ii.liiiL:  irdiictiMM  helueen  Dallas  and  New  Orleans,  /hilhis  Frcujht 
Jiuii-iii    \.    'It. ins    d-    /'.    A'.    Co.    X]. 

71.  The  caiMtal  actnimt  of  a  railroad  does  not  neee^sarily  furnish  a 
criterion  l«y  which  tlie  rea^onahleness  of  its  freijrht  rates  is  to  he  deter- 
miiird  :  and  in  ordrr  tiiat  the  eapitalization  should  1h'  considered  in  eases 
iiixohiiiL:  llie  r('a(liii--t  nient  of  rates  it  must  1m'  aeeonipanied  hy  a  lustory 
ot    the  capital   account,      (irdin   Sfiijiftrrs'  .l.v.s'o.  v.  ///njo/.v  (\  R.  R.  Co.   158. 

7 J.  I'rcJLiht  rates  from  ('hica«::o  and  other  eastern  points  to  Kearney, 
Ncl>..  iiiaijc  hy  ctMnhinin^'  rate>  to  and  from  Onniha.  a  point  on  tiie  Missouri 
lli\cr.  arc  ii«ti  unrca-onahlc  in  aniount.  and  the  evidence  was  insullicient 
upon  the  (jiic-tion  whether  >>uch  rat«'s  snhje<*t  Kearney  nuM-cluuits  to  unlaw- 
ful  ili-advanta;:*'.      d'tistin   v.  AtrJiison.  T.  t(-  «S'.  l\  R.  f'o.  277. 

7.1.  (  aiiici>«  w  lio  ha\c  en;ia;rcd  under  their  tariffs  and  course  of  husiness 
in  i!ic  thii'ii-h  t  ran-^portat  ion  of  t  rathe  fr«)ni  ('hica«ro  and  oilier  points  to 
Kcaiiicx.  Nell..  (iNcr  continuous  Iine>  formed  hv  tludr  conncHjted  roads 
;iic  ic«|uiic.i  l'\    ilic  Act   to  I{e;,nilate  Commerce  to  nnike  their  rates  on  such 

I I  au-p.'i  1  It  inn  ita-onalMc  and  otlu'rwise  in  conforniitv  with  tiie  State  stat- 
utc-:  aji-l  ^u.  h  duty  i>>  not  axoided  hy  the  fact  tliat  the  rate  to  Kearney 
ui.i\    Ic  ( ..luMiiat  ioM^  of  rat<'s  to  and  from  Onniha.     Id. 

~\.  Ihc  rate  per  ton  per  mile  rnh»  hrin^'s  rates  down  to  the  narrowest 
point  <  I  -.  lutiny.  ami  for  that  |)urpo>e  is  valnahle.  hut  it  excludes  eonsid- 
«'iaii":i  Mf  «  i)  (  uin>taiicc^  an«l  con«litions  which  enter  into  the  making  of 
lit.  -.  iiM  !iia;ici  how  com|)uUorv  or  imperious  they  may  he,  and  it  there- 
f«'i.-  <an!i.'t  In-  acce|»tcd  a<  controlling'  in  determining^  the  reasonahWness  of 
rale-.      /./. 

7">.   A  i.iic  ran  >eIdoni  he  con^ideri'd  **in  and  of  itself."     It  must  Ik*  taken 
ill    iel.iii..ii   i.»  and   in   connection   with  other  rates,  hut  upon  ditFerent  com- 
n  o.litir-  .;ii<l  hciwccn  ditVen'nt  localities  whi(di  are  largely  interdependent. 
^-"    .,'     r:i<s/.,n-    \l-lln,,i  Cn.  v.  Xnrtlurn   I*.   R.  f'o.  Mi\. 

'♦'  I  lie  «\a(iioii  hy  a  carrier  i4  shares  of  throu«rh  joint  rates  jjreatly  in 
c\,  .--.  Mt  ii-  j.urely  local  rates  for  th(»  same  service  nnikes  the  entire 
'hioii-li  '.(tr  iniju-i  and  unrea^onahh*  as  compared  with  the  local  rates,  and 
;'  \iolaiic.ii  oi  ;j^  I  and  .»  of  the  Act  to  He«,Mdate  Commerce.  Savannah 
li",'>iii   m    I'liiiiJil   ^[    I'mnsji.  v.  l^tniisviUr  tl-  .V.  R.  Co.  'Ml. 

'•■  \  i;i'«'  <'n  unconipre--^c«l  cotton  from  stations  in  Florida  on  the 
Loiii-\iile  A  \a-li\ille  llaihoad  to  Savannah,  of  $2.7.")  per  hale,  is  not  un- 
hi^'^tiil.  alilion_'li  tile  ratcH  to  Mohih^  and  New  Orleans  are  resjuH'tively 
>_'.o(i  in  1  >_'.:.n  pri  hale;  hut  an  advance  of  .*).")  cents  is  unlawful  and  in 
^i'^"|'I|   "'"   ;j;j    l    iind   :;  of  the  statute.        Id. 

'^  !'•  ;  -leir,  of  rate  iiiakinjr  into  southern  territory  under  which,  on 
^1  '  'i'  II'  '  "^1 .  I.oui-.  (  hicairo  an<l  other  points,  the  rates  to  Danville  are 
^  •  -  Mil-  o;  I.M.iU  lo  and  from  the  Ojiio  Kiver,  and  the  'ates  to  hyrn-hhurf^ 
'•'  i:   '■'    oil    I   intic  h  lower  joint  rate  hasis.  is  utterly  unreasotnihle.     Kates 
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tn  Danville  should  be  ii(ljii>trii  with  rrlatioii  tn  tlii-(iii«!li  rates  to  rulli]H*ti- 
tive  IfM-iilities  like  Lyiiclilxir;:.  and  the  eanieis  from  point >«  ot'  ori;;iii  to 
ilestinati<Mi  r^lionlM  prorate  in  thesi>  rate^  it'  lliev  parlieipate  in  eithor 
I^vnehhurir  or  Danville  liu^ine-^^.       /hinrili*    v.  Snutfurii  A*.  To."  4n*». 

7JL  It  <leniurra«:e  eljarjie-H  are  nia<le  t<»  connnenee  Kel'nr**  the  expiration 
ot'  a  rea>onah|e  time  fi>r  loadin*;  or  nnhtadin*:.  thi<^  inav  Ik*  a  viidatimi  nf 
tlie  pr4ivi>irn  of  §  1  of  tlie  law.  wliieli  direi-'.-n  tlial  ••iliar«:e»i  tnade  fttr  iliiy 
!^ei-\i('e  remlered  or  to  he  reMilei'e«l  in  tlii'  transportation  of  property,  or  in 
coniiertitm  therewith,  or  for  the  nn-eivinir.  delivering:.  stora;:e  «tr  handliii<; 
til  'Hin-h  property,  shall  In*  rea>*onahle  and  ju'^t."  !*»  nuMi/lrnniti  Milhrs* 
Stiitf   Assn.    V.    I'hihnlflithia   d    /.'.    A*.   Cn.   XA]. 

( 'ontiniiiin«'e  «»f  lale  a-*  adnii'«*>ion  of  it>  reaMinahlene->s.  liolnns  it-  f'n.  v. 
Sfnit In  I  n    A*,  ''o.  .iJil. 

Ueilui-tion  a"^  admi— «ion   of  iinrea'^nnahlene-.'H  nf  former   rale.     /#/. 

SO.  lli;ilier  rate^  on  eomniddit  ie<<  to  a  m<>re  di<«tant  point  l(K'at«Ml  mi  a 
hranch  line,  than  to  a  nearer  p«»int  where  the  4-om]>etition  i**  ".neatiT.  an* 
ju^-titied.     hi. 

si.  A  thron^h  rate  of  s.'».4n  per  ion  on  roniln*.'  -^la^'  in  earhiaiU  iimn 
l.e<'>port,  I'a..  to  llarh-ni  liixer  Station  !•»  ;rro*.^l\  nnrea-onalde  anil  i-i 
renderi'd  xi  liv  the  e\fi'-"*i\e  ""hare  of  S'J.ln  to  the  New  ^"4lrk.  New  1  la  veil. 
A;  Hartford  Kailmail  Ctimpanx  fi-r  transfer  hy  it>  ear  lh»at>*  from  ("mn- 
muiiipaw  tn  ll:nlem  Kivei.  the  rea^nnahle  eonipen'*:it inn  for  whieh  -ervii-e 
\\(ndd  ni»t  «'\iii«l  sl.fM),  wliirh.  with  llie  rate  ni  s|.:>n  allnvxeil  raiiier««  tn 
(  nmmnnipiiw .  wniild  inn^litnie  i  he  reii«nn;ihle  and  lawful  rate  of  S:>.:{a 
per  imi.       Will  II II  i'.hut  f'n.  \.  r  1,1 1 1  III  A',  m    \  » //  ,/*i.s»i/,  .'iHS. 

S-.  A-^  :i  iMjitler  of  L;eiiejal  a pplic.i t inn.  rat«««  al  Den\er  to  nr  frnm  tlio 
ea^t.  nr  In  nr  finiii  the  raiirii-  ('n,i<.t,  niii:lit    not   tn  lir  hi;.:her  than  IIhim*  Ih*- 

tween    San    l-'rani-i<» r    nthi-i     I'aiitii-   ('oa«>l    leiiiiinaU   and    the    Mi^>»itiiri 

l.'i\r|    or   pi.iril-  e.i-t.         hlmhl  \.     \  ttlii.st.n.   T.  «!•   N.   /■".   A*,  /'o.  IH»S. 

s'S.  A  1  i-a«i'ii,ili!e  rati-  i-  th<-  nnl\  lenietly  axailalde  in  an  indepiMiileiit 
4'iial  npi-iatni  mnipel  iiii:  with  a  lailway  nwiiiiiL:  iim-t  nf  the  miii«"«  npoTi  «t^ 
^y^ti-ni.  wIm-m*  I  Ik'  i-airin-  rniidiirto  ii^  miniiiL'  np«>rat  inii«.  at  a  los^^.  and  re- 
lie*.  fii|-  ii-.  prntli  iipnii  ilii'  rcxi-iMii'  iieri\ed  fii-i'i  the  i-arria;.'e  of  ihr  pro- 
ijnri.      \lififi'    \.    I//SS'.//,'  /'.  Ii\  r,,.  \\:U). 


Iiir: II   i:  \  11  ^. 

Sl.    Il    i-   iinl.  .1-  iti.itl»-r  n|"  law.  a   xinlalimi  i.f  i  In-  Art    tn  Ke^^iilati-  (  nni- 

IiM'I'i  I-  In  Ill.iUi  .1  li\'i|-  lati-  In  llir  pnll  iif  espnrt  Mpnll  tratlii'  whieh  i«  |>\- 
pnfli-il  I  hail  npiiii  Ihal  wliiili  i"  hn-.illv  I'linoMllieil,  fnr  tliee\pnrt  rale  i-.  ill 
r--.|'I|ii-.     I  III'    iliNi-iMl     if    a      lliMill-.'i     I. ill-.  I\t  iiihh      V.     linshut     «(■       |.     A*.     *  "fi. 

I  in. 

**.'».     \    ".iiiiij    Mi.iv.   .1-    pa  1 1    .:    ..    •iiritrail    fi-i    ihinM;;h   shipment,   alhiw 
■  nltin   In  '•     -ii.p|ii-.|   i-il    fi.»    T'l-   ;>i:ipii«i>  nf  ;j i a •  ] i i !•_>   aii'l  eiimpi«'--i«fn  :   liiit 

llie     pli\i'-i-    ill'il-     illln     :ii.|     ',..||H'-     pa  it     nf     1 'ii-     -iTX 'ii-    i-nXrlfd     !iV     t  llO 

'all-,    aii'l    -' .  liM    i.e    -j.i-.ilii        ii-    ihi-   i--t  ahlj-l-i- I    laiill-.         A*»      I /A  »/•  •/    /'«- 

/.I.'   ■///     It'll'.   V.     .   .'i   ..     1  J  i . 

**••    '  •'■ tii' '■    -laii-  .1?!.:    |ii  II  ii'.I^  upon  .1   •i.iiijai-l    fni    thriin;:h   -hip- 


luent  may  be  considereil  ns  ii  through  shipment,  and  tw  givsn  llie  ItMiellt  of 
a,  through  rate,  althoii-,')!  It  is  ntijpjwil  olT  for  the  purpose  of  grii(lin)(  nnd 
(.■otnpression.    td. 

67.  Through  or  total  i.'nmliitiuli'iii  ItirifT  rnli>s  on  export  nirn  from  points 
in  Illinois,  which  ftre  lii^bcr  Ihiin  Hit-  Ihrougli  or  (.lombinnlion  rati-  on  coi'n 
from  any  point  in  Io.ih.  hm:  luilHwfiil  nnilpr  i  3  of  the  Act  to  Uc^late 
Commerce.  Re  Eitpm-t  Ifnlr/i  jrai.i  Point*  Eaat  and  l(>«t  of  Hiits.  Uiver, 
185. 

88.  The  Act  to  Rcjfiiliitr  Conimpivp  dciM  not.  us  matter  of  law.  proliihit  a. 
carrier  by  railroad  frviti  niuking  a  throiigli  rat»  from  a  point  within  the 
United  States  to  a  fanngn  dcstinulion,  of  wliieh  its  diviaion  shall  Ui  leis 
than  the  amount  cbaT^ie'l  h;  it  for  th^  corresponding  traaHpcrtalion  of  do- 
mestic merchandise  U,  th«  point  of  export  i  nor  is  It,  as  mutter  of  law,  a 
violation  of  the  act  f..i-  such  carrier  lo  make  a  lower  rate  to  the  port  ot 
export  upon  traffic  wl.ioU  h  exported  than  upon  that  which  is  loenlly  con- 
sumefl,  for  thfl  export  riitc  is,  in  essonee,  Ihe  division  of  »  through  ralo. 
Ke  flxport  and  Domestic  Rating  oh  Oram,  214. 

SU.  The  necessities  of  cHiTiers  often  demand,  and  tr&lfiu  eunditioua  fre- 
quently warrant  theni  in  exacting,  a  share  ot  through  rat««,  which  givm 
them  more  per  mile  tlian  th»t  which  reaiiltB  to  a  oonntKiting  unrrit^r  from 
a  division  accepted  by  it.       auslia  v.  Alrhiion.  T.  it-  8.  t".  H.  Co.  277, 

1)0.  Market  conditions,  sometimes  in  caj^e  of  wheat,  hut  seldom  in  Raw 
of  corn,  may  justly  an  export  rate  through  the  port  of  New  \ork  irniini- 
what  lower  than  the  domestic  rate.  lie  Expwt  and  O'tmvntic  Kale*  on 
Vrain.  214. 

ni.  A  shipper  from  an  intermediate  station,  to  whom  through  rnteH  in 
forte  for  more  distant  points  are  denied,  conlrsry  to  |  0  of  the  At-t  to  Regu- 
late Tommerce,  is  entitled  to  recover  the  ovurehargc.  Vhicago  firr  I'rimf 
Covering  Co.  v.  Chicayo  it  .V.  II'.  R.  Co.  310. 

02.  In  determining  the  Danville  rate  from  New  Orleans  and  WMtorn 
points  of  shipment,  the  Southern  Railway  should,  lUHlund  o{  adding  to  Ihe 
rate  to  Lynchburg  the  IrHTiil  Iwitk  from  Lynchburg,  rocognii^  that  the  hiwl- 
ness  is  through  busintsx  upon  which  I.^ohburg,  a  computitof  of  Dauvilln, 
enjoys  a  low  througb  riite,  and  u(Hm  which  Danville  Itself  is  entitled  to  4 
low  through  rate.       Ittinrillr  v.  Southern  It.  Co.  409, 

INSTASCES. 

On  barrel  material.       Holmes  A  Co,  v.  Kualbfrn  It.  Vo.  fiCI. 

On  coffee.       DanviUi  v.  Htmthem  R.  Co.  Am. 

On  com.     Re  Ewpori  ami  Dom'sHc  Bales  on  (Irnin.  2U. 

Re  Export  Aalea  ^m  Poinia  Eam  and  Wr»t  of  ,l/i««.  ftinr,  18.'i. 

Grain  Skippers'  Amu.  v.  lUinoit  C.  B.  Co.  I5S. 

On  cotton.     Be  AlUgrd  Urtlavful  Ratet,  etf.,  121. 

On  flour.      Re  Eaporl  iind  Domeatie  Ratew  m  Gniin.  214. 

On  freight.      Dallas  FrrigUt  Burmti  v,  Tsitat  A  P.  R.  Co.  33. 

On  grain.     Board  of  It.  Comra.  v,  Atchiton.  T.  i  S-  f-  It.  Co.  3ti4. 

Ktmblc  V.  Boston  £  .1.  R.  Vfi.  WO. 
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Listman  Mili.  Co.  v.  rhiratjo,  M.  it  St.  P.  K.  Co,  47. 

On  iron  pipe  tillin^^s.  Trades  Lratfiir  of  Phila.  v.  Philadvlphia,  \V.  <£  B. 
R.  Co.  ;{<)S. 

On  lut'lons.  Hoard  of  Railroad  Contrs.  of  South  Carolina  v.  Florence  R. 
Co.  1. 

On  milk  nnd  crfani.     Ifrorktrat/  v.  lister  tt  D.  R.  Co.  21. 

On  nioljisst's.       Danrille  v.  Southern  R.  Co.  4()1>. 

Phillips,  Jiaileif  d-  Co.  v.  Louisrille  tt  .V.  R.  Co.  *X\. 

On  poultry.       Re  Allet/rd  Molations  of  Aet  to  Retjulate  Commerve,  290. 

On  rice.       Danrille  v.  Southern  R.  Co.  4(m. 

On  roofing'  ^hi^.     Warren-Ehret  Co.  v.  Central  R.  of  Xeir  Jerttei/,  oOS. 

On  san«l.     Castle  v.  Raltimorc  d  O.  R.  Co.  333. 

On  .snjrar.       JJanrillr  v.  Southern  R.  Co.  400. 

Kindel  v.  Atehison.  T.  d-  S.  F.  R.  Co.  008. 

Phillips,  liailep  d  Co.  v.  Louisrille  ct  A'.  R.  Co.  93. 

On   tolm<'(*<>.     Ihinrilh-  v.  Southern   R.  (-o.  4(HI. 

On  V('ff*'lal»]c»s.  Re  Alletjed  f'nlairful  Chartfes  for  Transportation  af 
Veyetables.  oSa. 

On  wlieat.       Re  K.rport  and  Domestie  Rates  on  firain,  214. 

drain  Shippi  rs'  Asso.  v.  Illinois  (-.  R.  Co.   15H. 

liATK    SIIKKTS.     Soo  IUtks. 

HKAD.irSTMKNT  OF  IJATKS. 

Holding'  <MM*  opjMi  for.       Ihnirille  v.  i<ttuthern  R.  Co.  4tM>.  571. 
//r*</rf/  o/   7/</f/f   o/  Hampton  V.  Sushrilh .  C.  d  St.  A.  /^  Tr*.  50.3. 

KKASONAIJLK    KATKS.       Sro  Uatks. 

UKDIC TION  OK   IJATKS. 

•X-*  it(lini<H>i(ii  airain-^t  rrasonaMrnr^s  nf  former  ratr.  llohnes  c(-  Co.  v. 
Sfiuthrrn    It.   in.   .">i;i. 

Uy  i-arricr  Imm  ri»n^iilrrati<»n>^  of  policy.  Ihdnns  d  Co.  v.  Sttuthern  /?. 
fo.  r>t;i. 

irKlIKAlJlNC. 

DrnijMJ   in   Ihtnvilh    v.  Sunt  htm   R.  To.  .^Tl. 

KKLIKK. 

I'mm  Mil  ".rrtiitii  of  Irilfr^tatr  rniniiirrcc  A<-l .  Canadian  Paeific  i^assf'tt- 
ijr,-  Rai,    IHf;»nnfitils.  71. 

lIKrAlJATIoX. 

Kill-   lirilr;«-<.|i;ilih.  J  ill  «•«..        Uniii,   Shippers'  Assn.  \.  Illinois  f.  R,  i*n,  138. 
Knr  iivrniiiM;r»'.     rhirti,,,.   Fin    Pmnf  Ct, I  trill*!  I'tt.  v.  I'hietttpt  d   \.   W\ 

R.  fn.  :ji»;. 

Kill  •'\;i«rn.ri  i.i  iMinM'.niiMhlr  rail'-.  Utdims  d  f'tt.  V.  Situthern  R,  Cn. 
."Mi  1 . 
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Ordered  to  shipper.     Warren-Ehret  Co,  v.  Central  R,    of  Veto  /« 
598.  i 

While  tlie  remedy  by  way  of  damages  for  unlawful  rates  ia  uttorlj 
adequate  and  inconsistent,  it  is  apparently; the  remedy  prescribed  hf 
Act  to  Kegulate  Commerce,  and  the  only  remedy  which  the  shipper 
againHt  the  exaction  of  an  unreasonable  interstate  rate.      MeQrew  t.       p* 
souri  P.  R.  Co.  630. 

RESHIPMENT. 

Discrimination  because  of.    Havannah  Bureau  of  Freight  d  Tran^p*  ▼•> 
Louisville  d  X.  R.  Co,  377. 

RICE. 

Kates  on.    DoKviUe  v.  Southern  R.  Co.  409. 

< 

KIVAL   COMMUXITIES.    See  also  heading,  DieerimimatUm  between  La- 

calitics,  under  Title  Rates. 

t 

# 

HOOFING    SLAG. 

Kates  on.     Warren-Ehret  Co.  v.  Central  R,  of  New  Jersey,  598. 

KOSIN. 
Kates  on.      Savannah  Bureau  of  Freight  d  Tranep,  ▼.  lAmievUle  d  N*  ML 

Co.  377. 

SAND. 

Discrimination  against  shipper  of.      Castle  ▼.  BaltiwuMre  d  O,  R*  Co,  338. 

SCHEDULES   OR   TARIFFS. 

1.  Through  tariffs  showing  total  charges  on  export  traffic  fr 
rior  points  in  tlie  United  States  to  destinations  in  foreign  countries 
owing  to  the  fluctuations  in  ocean  rates,  usually  be  determined  i        ] 
I i shed  in  accordance  with  §  6  of  the  Act  to  Begulitte  Commeros;  i 
inland  carrier  publishes  and  maintains  its  division  ol  the  thr 

rate,  it  apparently  does  all  that  it  is  required  to  do  under 
but  if  the  inland  carrier,  instead  of  receiving  a  llasd  inland  di^ 
through  rates  in  fact  of  which  its  division  ftnetoates,  a  < 
which  is  not  passed  upon  in  this  proceeding.    KenMe  ▼•       no» 
Co.  110. 

2.  That  cotton  is  allowed  a  stop-off  privilege  for  tM  ee 
and  compressing  forms  part  of  the  service  covered  hy  the  p 
bo  specified  in  tlic  published  tariffs.      Re  AUeged  Unfa        t       U 

3.  When  rates  established  to  apply  between  points  1  I 
are  ap])liod  as  part  of  combination  rates  on  tranqii 
ferent  States,  such  State  rates,  as  well  as  the                  e 
thoy  arc  combined,  must  be  published  at       ti        ana       Ml  wi 
mission  as  provided  in  §  6  of  the  Act  to  1 

Ratrs  from  I'oints  East  and  West  of  Miss,  Mswver, 

4.  Rates  on  export  traffic  must  be  published  and  la 
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the  pn>vi>ioiis  o(  §  15  of  llio  Act  to  Hrjjfulatc  ('oniiiifn-o.  lir  Export  and 
Domratic  Halts  on  drain,  214. 

o.  Su-i-allod  tlnoii^h  export  rates,  made  l»y  adding  the  CKi*an  rate  to  the 
inland  rail  rates,  are  not  analo^^ous  to  railroad  rates  made  by  joint  ar- 
ran'^'iiient  l»v  railwav  carriers  sul)je<"l  to  tlio  statute,  in  I  lie  sensi?  that  the 
total  rale  muM.  he  puhlishcHl  and  lihsl.  and  it  is  enoii;rh  if  the  railroad  ear- 
rior  pvddislies  and  maintaiiis  its  own  rate  to  the  s«>a-ho.ird;  hut  if  there 
IS  in  fact  such  a  joint  arrangement  tiiat  the  rate  is  a  joint  rate  under  the 
tith  ><r<tion  of  tike  Act  to  Ke;;ulate  Commeree.  then  the  entire  through  rate 
should  he  puhlislu'd.  and  not  the  inland  division,  which  in  that  c-a^H*  might 
\arv  while  the  entire  rate  remained  the  same.     Iil. 

a.  '1  he  schedule  of  rates  reipiired  hy  §  (i  of  the  law  to  be  printed.  |M>^ted 
and  tilctl  with  the  Commission  should  state,  anum;;  other  lerminal  ehurgcii, 
the  rulc>  and  I'e^uliil  i(»ns.  if  any.  of  the  eairier  in  relation  to  i«tora{H*. 
Prnnsi/haniit   Milhrs'  Stair  Asstt.  v.  l*Ulladt^ ithia  «t-  A*,  /f.  Vo.  5.'M. 

7.  IMihli>hed  tariiVs  >pecifyin«r  rate>«  i»er  >tandard  crate  on  ve;;etable94 
shi]iped  from  Florida  to  northern  (»r  northeaMern  points  should  state 
plainly  the  dimension^  of  the  crate  to  which  the  ratt>s  aj)ply.  Uv  Allvtffd 
I'nhniful  ('hatijrH  fnv  Trans/HH'tatinn  o/    \'ititlahlt s,  .ISfi. 

siiirrKiis. 

l)i»ci  iminalion  het\\<«en.       Hrnrhnaif  v.  t  Istfr  it-  />.  A*,  f'o.  '1\. 

i'nslh    V.   Italliniim    il-  (>.   A*.  To.   XVA. 

Itnanl  nf   If.  Conns,  v.  Atrhison.  T.  d-  S.  /■'.  If.  Co.  :»)4. 

rhitiiiitt  Fin    Pnntj   Cnn  rinif  Co.  v.  rhirniin  d-  \.  W.  A*.  Co.  :\H\. 

I'l  ini.si/htinia   Milhrs'  Stat*    As.sit.  v.  I*hilatft  lithia  d-  A*.  A*.  Co.   '>:{!. 

Alihnu;;h  .i  >hipp«'r  or  c«>n>i<:nee  ha**  no  direct  iiit(>re>t  in  the  way  a  joint 
rale  !««  diviiled  hctAcrn  the  carrier**,  n^r  in  the  amiMint  u(  the  division  re- 
cciM'ii  h\  ea'-li  car*'i(  r.  lie  i«>  entitled.  ne\cr1hcle>s.  iti  in<p)ire  into  !«iieh  di- 
xi-^iiin  \\]un  he  ciMiifdaiii'*  that  the  j«»in1  rate  i«.  unlawtul.  for  the  anitnint 
ic<-(i\c<l  liy  the  diil'crcnt  cairicris  may  he  >>ii:nilicant  upon  the  roasDnable- 
nc-*-  nf  the  aji;:rivi't«"  «har;;e.  \\  urrt  n-l.'hrt  t  Co.  v.  Cmi/hi/  i{.  nf  .Ync 
■/'  IV.'  //.  ."it's. 

Slli;iNi\IN<;    IIATKS.       Sre  IIiiM  rnoN  ok  I:ati:s. 

SI  .mm:  dkcims. 

N«i|  applic.ihlc  111  di'ci«.inn'»  iti  lnter*<t.itc  Commerce  Comniis«ii<in.  iittard 
o/   /,'.  funirs.  \.  Afrhisnn.  T.  d   S.  I'.  If.  C<,.  'M)\. 

STAin^Ns. 

L4H-;il  latf-  when  applicil  to  interstate  hu>ines<«  mu-t  Im*  published  at. 
Ifi    r.rfunt    Iftitis    trnni    I'niiits   Hast   and    Wist   uf   Miss.   Ifirt-r,    IS.l. 

STnKACi:. 

l*iiMi«:ilinu   lit    lulc-*  a^   tn.     I't  nnsifimnia   .Millrrs'  Stuti:  A8so.  v.   i'hii- 

v'Uii>hia  d  If.  If.  Co  y.n. 
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M  CAK. 

K;it<'->  oil.        I'lii/li/fs,  lidiU'ii  it  i'o.  v.  Louiarille  tC  A.  li.  Co.  93. 

S<n<iiiinili   IUtnn>i  of  Fnitjht  d  Tran.sp.  v.  Louisrillc  it  A".  li.  Co.  377. 

/hmrilh    v.  Sfudlurn  R.  Co.  401). 

(Juslin  \.  IlnjliiHjtuu  d-  M.  R.  R.  in  ycbraaka,  481. 

hlnthl  V.  .1/r/M.svy/^  7'.  a-  N.  /'.  7^  To.  008. 

lAKII'TS.     S(«'  Joint  Takiffs;   Sciikdulks  ok  Tariffs. 

Tllljori;!!   K'ATKS. 

bitnrilb    \.   Soutfurn   R.   Co.  401). 

Lnut'i  cxpoil  lalf  a>.       Krnihli'  v.  liofiton  d  A.  R.  f.'o.  110. 

Oil  cntton  witli  >t(»p-uir  })rivilege  fur  grading  and  compressing.  Re  A/- 
huiil  lHlatr'ul  H'ltts,  etc..  121. 

Uii  «'\|M»rt  tniii.  h'r  I'Jjrport  Rates  from  Points  East  and  West  of  Miss. 
li'in  I  .   is.").  ■ 

(  )m  «\pnri->.       A'.    IJ.rport  and  Dotmstic  Rates  on  Orain,  214. 

nil  j'Npnrt-:  puMicat ion  of.  7<*<'  Eaport  and  Domestic  Rates  on  Grain, 
1\  \. 

\\\\^\   1k'  r<';i-^((iial»l«'.       Ciustin  v.  Atchison^  T.  d  iS'.  /'.  7^.  Co.  '111. 

I)«'nial  t«»  iiitcniuMliatc  j)<>ints.  Chieayo  Fire  Proof  (Covering  Co.  v. 
r/nr,///o  d    \.   \V.  R.  Co.  ;n<). 

I  inra^oMiiMr  and  nnjust.  Savannah  Bureau  of  Freight  d  Transp.  v. 
Loii isrilh    d   A.   A*.  Co.  .'{77. 

I  II1M)1  (ill     IIOITK. 

Ai  1  aii^zcnu'iit  fnr  continuous  <-arriagc  outside  of  State  subjects  carrier  to 
tlif  provision-  of  tlir  act.  J'mnsi/lrania  Millers''  State  Asso.  v.  Philadel- 
phia d  A'.  A'.  Co.  :.;n. 

■IKKMINAL  FACILrriKS. 

I  >-c  for  iiitcrcliaii;:in^'  Irallic  by  connecting  lines.       Chicago  Fire  Proof 

i-i,r<  rnni   Co.  v.   ChirmK,  d  \.    \V .  R.  Co.  310. 

riCKKTS. 

llc>t<Mat  ioii  (►!'  milca;:c.  excursion,  or  commutation  ticket.  i^prigg  v. 
naldnion    d  (K   R.  Co.  44'.). 

ri.MK. 

l-'or  loadiii^j  and   >iiiloadin<;  cars.       Pennsylvania  Millers'   Stale  Asso.  v. 

/'hihnh  /i,hin  d  ir  A'.  Co.  .y.u. 

A-  alVcrtiiiL   ri^^lit  of  railroad  to  ditTerential  in  passenger  rates.     Cana- 

iliiii,  I'licific  Cdssf  iHif  r  Rate  Differentials,  71. 

roll  \(  ("(). 

i:;it<'^  «»n.      ha, I  rill,    V.  Southern  R.  Co.  400. 

Di-^f  1  iiniiiiit  ion    Ixtwccn,    sec    Heading,    Discrimination    between    Places, 

under  'I  it  Ic   IlATis. 

^    I  \  1  KK'S.    (  'o.M.  4.") 
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TRACKS. 

l-'ne  for  iiiloiTlianging  traffic  by  connoding  lines.  Chicago  Fire  Proof 
Covering  Co.  v.  Chicago  ds  N.  W,  R,  Co.  310. 

TKAFKIC.     Sec  Rates, 

irHrKNTINK. 

iiut.es  on.  Snranuah  Bureau  of  Freight  d-  Trauap.  v.  i.ouisvillc  ct  .Y.  IP. 
Co.  iJ77. 

rXDlK    1>HKFK1JKN('K.     See  Ratks. 

rX.irsT    DISCIMMIXATION.     See  RArKs. 

IN.irsT    RATKS.       See  Ratks. 

rXLAWKIL   RATES, 

ReiiUMly  liy  way  of  daiiiagcs.     .Mciircir  v.  Miftnouri  /*.  R   Cn.  0,*M>. 

rXRKASONARLE   RATKS.     Sec  also  Ratks. 

Reparation  fur.       drain  Shipprra'  Asso.  v.  Illinois  C.  li,  Co.   iTiS. 

VAMK. 

While  value  is  a  most  important  element  to  Ix^  eon^ideretl  in  fixing  rntCH, 
it  plainly  en n not  l»e  nnide  an  arbitrary  standani  inilei>endent  of  all  other 
consideration.        drain  Shippers'  .Asso.  v.   Illinois  C.  R.  Tf*.   l.*»S. 

VKCKTAHl.KS. 

Ratr>  «»n.  Rr  Mhged  i'nlawful  Charges  fttr  TranHporiatimi  nf  Vrtfv 
fahhs,  .^STi. 

WATKi:    (  nMI'KTlTlOX. 

Itnani  "I    Tnnlr  nf   Ihimptnn   v.  \ashville,  f.  d-  SI.   L.  R.  /'»».  .VKJ, 
KlVci't  i*u  liilr-..       liiHinl  (if  Trailf  nf  Ihtirson  v.  f'enlral  of  Utorgin  R.  /'o. 

1  \1. 

Htn,,,,    'hl,slnn    MiHitig  r,,.  \.  SnrUuyn   I\  R.  f'o.  lUVi. 

w  iiKxr. 

iJjiti-    itM.       dull,}    Shl/i/n  is'     I.sso,    v,    Ulinnis   1\    R.   Cn.    ir»S. 
l-iiwn    i\|Mil    I. lie  t  till  II  dnnir^tii-   rate.        Rr  F.xpntt  ami  Ihmnstir  Rtttea 
till    t i  I II I  n  .   "J  I  I . 

l-'.\p<»Jl    iiii»'  nil.      /i**'  F.rpnrt  autl  hnim  stie  Rates  o/i  drain,  214. 
nill.riMii;il  ill  t;i\Hr  of.       Rnanl  nf  R.  1'ninrs.  v.  Atehistm,  T.  d  S,  F.  H. 

t'n.  :;iM. 

\\  I  riiDi;  \\\  XL. 

ni  •■i.iMMiTitMiioii  lirkrts.       Spiigg  v.  Ilaltitaorc  d  O.  R.  Co.  4-13. 
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APPENDIX 


Brief  abstracts  of  the  decisions  of  the  coarte  on  rjuestiono  of 
ititerBtate  commeroe  are  presented  below,  in  order  to  siipptemoDt 
tho  decisiouB  of  the  Interstate  Commerce  CommisBton,  and  present 
iQ  this  Eeries  all  the  deeUiona  on  the  law  of  ititurstate  coTnmcrce. 


A.  ARMSTItONG  ft  a:..  Plffi.  in  Err.. 


(June  9,  JS9S.) 
By  Texab  SnPB£;ME:  Cocet. 

State  may  Jix  Hme  within  which  suit  must  he  brought. — A 
8tatc  may,  in  the  absence  of  any  action  by  Congreaa,  provide 
that  no  carrier  sLaii  limit  the  time  for  bringing  enit  for  brtiacb  of 
the  carriage  contract,  or  for  giving  notice  of  loee,  to  less  than 
that  Btated  in  the  statute,  although  the  contract  to  which  it 
applies  is  for  one  of  interstate  carriage. 

The  court  followed  Solan  v.  Chicago,  if.  c6  St.  P.  Ji.  Co.,  95 
Iowa,  260,  28  L.  R,  A.  718,  which  hold  that  such  regulations 
were  not  in  themselves  regnlations  of  interstate  commerce, 
although  they  control  in  some  degree  the  conduct  and  tho  liabil- 
ity of  those  engaged  in  Buch  commerce.  So  long  as  Congress  has 
not  legislated  upun  the  particular  sabject  they  are  rather  to  bo 
regarded  as  legislation  in  aid  of  such  commerce,  and  as  a  right- 
ful exercise  of  the  police  power  of  the  State  to  regulate  tJie  rela- 
tive rights  and  duties  of  all  persons  and  corporations  within  ite 
limits:  And  overruled  the  decision  of  the  Texas  court  of  civil 
appeals  to  the  effect  that  a  through  shipment  tu  a  point  beyond 
the  State  is  an  interstate  shipment,  to  which  the  State  statute 
authorizing  restrictions  ou  carrier's  liability  does  not  ai)ply, 
although  the  tenniniis  of  the  initial  carrier  ia  within  the  State, 
and  the  contract  restricts  it«  liability,  except  to  guarantee  tlie 
freight  rate,  to  its  own  line. 

{i.  B.  Minor  foi'  plaintiffs  in  error. 

Upaon,  Bergstroin.  tC  Neaiton  for  defcudutit  iu  error. 

Case  reported  in  lull.  46  8.  \V.  33. 
8  Inters.  Afpx.  1 
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SOUTHERN  PACIFIC  COMPANY.  Appi., 

V. 

E.  REDDING  &  SON. 
{December  IG,  1897.) 

By  Texas  Court  of  Civil  Appeals. 

Ocean  cmnpetiiion  may  he  take7i  into  consideration  upon  the 
question  of  rea^onahleness  of  rates. — Competition  in  ocean  trans- 
portation is  to  be  taken  into  consideration  in  determining  whether 
or  not  the  rate  for  the  carriage  of  goods  imported  on  a  throuf^h 
bill  of  lading  from  a  foreign  port,  from  the  port  of  entry  in  the 
United  States  to  the  point  of  destination,  violates  the  interstate 
commerce  law ;  and  the  fact  that  the  proportion  of  the  through 
rate  allowed  for  carriage  in  the  United  States  is  less  than  the  rate 
scheduled  for  ordinary  shipments  between  the  same  ])oints  does 
not  necessarily  render  the  rate  charged  unlawful. 

Carrier  must  j>vove  contract  rate  unlaxcful. — A  railroad  com- 
pany which  seeks  to  release  its<Uf  from  its  agreement  to  deliver 
goods  for  a  sj)eeilied  freight  rate,  on  the  ground  that  the  contract 
is  illegal  because  the  rate  specified  is  less  than  that  fixed  by  the 
Interstate  Commerce  Commission,  has  the  burden  of  provinj; 
that  the  contract  was  necessarily  unlawful,  and  not  merely  that 
it  might  have  been  so. 

Moit  ik  Armstromj  for  appellant. 
Josvph  IL  Wilson  for  aj>j)ellees. 

Case  reimrted  in  full,  4:5  S.  W.  lOOl. 


GULF,  COLORADO,  &  SANTA  Fft  RAILWAY  COMPANY,  Appt., 

T. 

W.  W.  DIMMITT. 

(.Xorrffih^r  JO,  kS07.) 

1>Y  TkXAS  ('oi'KT  OF  ( -IVII.  AlTKALS. 

Jiccortis  tf  Intirsftif*  Com //ic roe  (\nnmission  may  he  profoed 
hy  (hjHtsitloti  of  tin  f*tcrrt(try. — The  records  of  the  Interstate 
Comincnv  Coiinnissinn  may  l»e  i)r<)ved  l)y  a  deposition  of  tlie 
secretary  of  such  Commission,  as  such  records  cannot  be  reached 


by  the  proceee  of  the  conrt,  and  tliere  is  no  etattitory  provisio 
anthorizing  certified  copies  to  be  used  in  evidence. 

J.  W.  Terry  and  Charles  K.  Lee  for  appcllmit. 

A.  M.  Monteit/i  for  appellee. 

Case  reported  in  full.  42  S.  W.  583. 

BREWER  &  HANLEITER 
CENTRAL  OF  GEORGIA  RAILWAY  COMPANY  « 
{January  5,  1S98.) 
By  United  States  Circcit  Court,  8.  D.  Ga. 

Market  and  trajfic  competition  inay  justify  greater  charge  c 
shorter  than  on  louycr  haul. — Tlie  market  eompetitioD  of  MacoB^J 
Georgia,  with  Au_i;it8ta,  Savaimali,  Brnnewick,  and  ColuinbtUyjl 
which  have  water  competition,  and  the  traffic  competition  between  J 
railroads  centering  at  Macon  exceeding  those  passing  Griffin, ' 
Georgia,  constitute  a  dissimilarity  of  circumBtances  which  will  1 
justify  a  greater  charge  on  the  shorter  haul  from  western  poiiita  J 
to  Griffin  than  on  the  longer  distance  to  Macon  so  long  ae  neithW' J 
rate  is  unreasonable;. 

Discrimination  lo  he  ■unjuai  must  he  unlawful. — There  can  bQ  J 
no  unjust  discriraiiuition  in  rates  of  which  coinmitwions  aud  coart^ 
can  take  coguizanri.'.  unless  it  is  also  an  nnlawful  one. 

W.  E.  II.  Searcc'j,  Jr.,  and  L.  A.  Shafer  for  complainants. 

Ed.  Baxct^  for  defendants. 

Case  reported  in  full,  84  Fed.  Rep.  258. 


MICHAEL  T.  DOHHRTT  «(  (U. 

f. 

MARY  COTTER. 

{July  57,  189^) 
ByNew  Hahpshibe  Slfkeme  Coprt. 

State  camiot  rnakc  end  interstate  sale  of  intoxicating  liquore. 
— The  purchase  price  of  intoxicating  liquor  sold  to  a  resident  of 
the  State,  within  ur  without  the  State,  by  nonresidents  of  the 
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State,  prior  to  the  passage  of  the  act  of  Congress  of  August  8, 
1890,  may  be  recovered,  notwithstanding  the  State  law  forbids 
such  sales,  since  the  statute,  so  far  as  it  affects  interstate  sales,  is 
void. 

J,  S,  Matthews  for  plaintiffs. 
Alhin  cfe  Martin  for  defendant. 

Case  reported  in  full,  38  Atl.  499. 


PEOPLE,  ex  rel,  MOSES  BIJUR.  Appt., 

V. 

EDWARD  P.  BARKER  et  al. 

By  Nkw   York   Supreme  Court,  Appellate   Division,  Fxbst 
Department. 

Stat<?  may  prohibit  ffeduction  from  iaxahle  personal  assets  of 
mojictj  oioed  for  iwiUaxahle  Imjwrts. — A  State  statute  forbid- 
ding the  deduction  from  i)ersonal  assets  of  debts  owed  for  im- 
l)orted  ])r()pcrty  in  the  original  packages,  and  therefore  not  sub- 
ject to  taxation  because  of  the  Fedend  (Constitution,  is  not  invalid 
as  an  attempted  evasion  of  such  Constitution,  but  merely  prohib- 
its a  double  exemption. 

1\  li,  M  1)1  rath  for  a})pellant. 
(rfitnjti  S,  (/o/i'man  for  respondents. 

Case  reported  in  full,  21  App.  Div.  4So. 


HOUSTON  &  TKXAS  CENTRAL  HAILKOAD  COMPAXY 

r. 
T.  M.  DUMAS  ft  al. 

{ Ihiuiiihvr  {,  1SU7.) 

\\\    TkXAS    CnlKT    <»K    CiVIL    A  I*  TEALS. 

liiiilrnttt]  irithlii  Sftftf  Oil)} not  imih*  sjtt'i'tal  rates  Oil  shipfnetUs 
to  jHtint.s  in  tttlit  r  Statts.  A  contract  to  furiiish  single-deck  cars 
for  s]ii])]>ing  liogs  at  the  same  sclie<lule  rate  per  hundred  as  for 
<loul)le-deck  cars  is  invalid,  although  made  by  a  railroad  which  is 
wholly  within  (»ne  State,  if  the  shipment  was  destined  for  a  point 


in  another  State,  to  be  completed  by  earriopB  with  which  I 
initial  carrier  ha<l  established  a  through  traifie  arriingement. 

Beaty  <&  Culver  for  appellant. 

A.   W.  Walker  for  appellees. 

Case  reported  in  full.  43  S.  W.  C09. 

PEOPLE,  ex  rd.  LEMBECK  &  BETZ  K.\GLE  BUEWING  COMPANXi 

JAMES  A.  ROBERTS. 

(Novamher  10,  1S97.) 

By  New  York  Supreme  CotiaT,  Appellate  DmaioM,  Thihd 

Department. 

Foreign  corporation  not  nub^cvt  to  license  tax  on  busitteag  done 

through  agent. — A   foreign   corporation   is   not  doing   business 

within  a  State,  so  as  to  subject  it  to  a  license  tax  there,  becanse 

it  provides  a  place  where  its  agent  can  take  orders  and  supply 

temporary  storage  for  packages  in  process  of  delivery  from  its 

place  of  business  at  its  domicil,  and  keeps  on  deposit  witliiu  the 

State  a  portion  of  the  moneys  realized  from  the  sales. 

Henry  S.  Warihicr  and  John  L.  Cailwalader  for  relator, 
T.  E.  Hancoi-k  and  G.  D.  B.  Ilasbrouck  for  defendant. 
Case  reported  in  full,  ii2  App.  I)iv,  283, 


CONSTANTINE  J.  eMYTH  tt  at..  AppU.. 
OLIVER  AMES  cl  al. 
(March  7,  J89S,) 
Bv  United  States  Scpeemk  Couht. 

Profits  on  inteynfafe  buatneta  not  to  he  considered  in  fiism^ 
local  rates. — The  reasonableness  or  unreasonableness  of  rates  pre* 
scribed  l)y  the  State  for  the  transportation  of  persons  and  prop- 
erty wholly  within  its  limits  inuftt  be  determined  without  refer- 
ence to  the  interstate  linsinesg  done  by  tlio  carrier,  or  to  the 
profits  derived  from  it. 

The  court  says:     The  State  cannot  justify  unreasonably  loi 
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rates  for  domestic  transportation,  considered  alone,  npon  the 
ground  that  the  carrier  is  earning  large  profits  on  his  interstate 
business  over  which,  so  far  as  rates  are  concerned,  the  State  has 
no  control.  Nor  can  the  carrier  justify  unreasonably  high  rates 
on  domestic  business  upon  the  ground  that  it  will  be  able  only  in 
that  way  to  meet  losses  on  its  interstate  business.  So  far  as  rates 
of  transportation  are  concerned,  domestic  business  should  not  be 
made  to  bear  tlie  losses  on  interstate  business,  nor  the  latter  the 
losses  on  domestic  business.  It  is  only  rates  for  the  transporta- 
tion of  persons  and  property  between  points  within  the  State 
that  the  State  can  prescribe ;  and  when  it  undertakes  to  prescribe 
rates  not  to  be  exceeded  by  the  carrier,  it  must  do  so  with  refer- 
ence exclusively  to  what  is  just  and  reasonable  as  between  the 
carrier  and  the  public  in  resj)ect  to  domestic  business.  The  ar|^- 
ment  that  a  railroad  line  is  an  entirety ;  that  its  income  goes  into 
and  its  expenses  are  provided  for  out  of  a  common  fund ;  and 
that  its  capitalization  is  on  its  entire  line,  within  and  without 
the  State, — can  have  no  application  where  the  State  is  without 
authority  over  rates  on  its  entire  line,  and  can  only  deal  with 
local  rates  and  make  such  re^^ulations  as  are  necessary  to  ^ve 
just  conn)ensation  on  local  business. 

Jolni  Z.  Wvl)Hhn\  A,  S.  ChurcltUl^  ^V.  A,  D 11  worthy  Constan- 
thui  J,  S/nt/(/i^  and  WUHiim  J,  linjan  for  appellant. 
J,  J/.  ]V(/oltro/'f/i  and  James  C\  Carter  for  apj)ellec8. 

(^ise  reported  in  full,  MW)  \\  S.  4(;r»,  42  L.  ed.  819. 


CHICAGO.  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY, 

P/ff.  tn  Krr,, 

T. 

PATKICK  L.  SOLAN. 
{January/  17.  JS9S\) 

\\y    rXITKI)    StATKS    SlTKKME    CoVRT. 

Sfafe  imnj  jtrohlhit  eo?itrarfji  htj  carrier  to  exempt  from  Itabil- 
iff/, — A  State  statute  })rohihitin<^  contracts  to  exempt  a  railroad 
company  from  liability  as  a  common  carrier  is  not  a  r^^lation 
of  commerce,  or  void  as  to  interstate  business. 


Oeorge  E.  Clarle,  Bv/rion  Baneon,  and  Oeorge  H.  Peek,  for 
plaintiff  in  error. 
S.  M.  Stockdager  and  George  C.  Heard  for  defendant  in  error. 
Case  reported  in  fnU,  169  U.  S.  133,  42  L.  ed.  6SS. 


RICHMOND  &  ALLEGHANY  RAILROAD  COMPANY  el  al.. 
Ptffs.  in  Brr.. 

R.  A.  PATTERSON  TOBACCO  COMPANY. 

{February  SI,  1S98.) 

By  United  States  Supreme  Court. 

Statute  creating  pnaumption  thit  oarrior  accepting  goodji  for 
transportation  heynid  kia  own  Uji6  osswmtw  oUigaiwn  of  saf^ 
delivery  is  not  a  raijidation  of  commerce. — Tlie  statnte  of  Vir- 
ginia providing  that  when  a  common  carrier  accepts  for  transpor- 
tation anything  dii-ected  to  a  point  of  destination  beyond  hit 
lines  he  shall  be  deutned  thereby  to  iissume  an  obligation  for  its 
safe  carriage  to  sucli  point  of  destination,  unless  at  tlm  time  of 
euch  acceptance  such  carrier  be  released  or  exempted  from  such 
liability  by  a  contiact  in  writing  signed  by  the  owner, — ^ie  not  a 
regnlation  of  interstate  commerce,  and  not  in  eontiict  with  the 
Constitution  of  the  I'nited  States, 

The  conrt  said :  It  is  manifest  tliat  tlie  statute  in  quesdon 
does  not  attempt  to  stibstantially  regulate  or  control  contracts  as 
to  interstate  sliipments,  but  simply  establishes  a  rtile  of  evidence 
ordaining  the  character  of  proof  by  which  a  carrier  may  show 
that,  although  it  received  goods  for  traueporlation  beyond  its 
own  line,  nevertheless,  by  agreement,  its  liability  was  limited  to 
its  own  line.  That  this  is  the  sole  purpose  of  the  statute  seems 
too  plain  for  anything  but  statement.  It  leaves  the  carrier  to 
make  such  limitation  as  to  liability  ou  an  interstate  shipment  be- 
yond its  own  line  as  it  may  deem  proper,  provided  only  the  evi- 
dence of  the  contract  is  in  writing  and  signed  by  the  shipper. 
The  distinction  between  a  law  which  forbids  a  contract  to  be 
made,  and  one  which  simply  requires  the  contract  when  made  to 
be  embodied  in  a  particular  form,  is  as  obvious  as  is  the  ditfer- 
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encc  between  the  8um  of  tlie  obli<;ations  of  a  contract  and  the 
mere  instrument  by  which  their  existence  may  be  manifested. 

IL  T.  Wickham  and  Henry  Taylor^  Jr.^  for  plaintiff  in  error. 
A,  W.  Patterson  for  defendant  in  error. 

Case  reported  in  full,  160  U.  S.  311,  42  L.  ed.  759. 


A.  M.  THOMAS  et  al.,  AppU., 

V. 

GAY  &  REED. 
{Fehruay^j  21,  1898.) 

By  United  States  Sipkeme  Court. 

T(U'  on  grazing  cattle  not  an  interference  with  cofnmerce. — 
The  territorial  law  of  Oklahoma  of  March  5,  1885,  makinp^  cattle 
subject  to  taxation  which  are  kept  or  t^razed  on  the  Indian  reser- 
vation of  said  territory,  is  not  in  conflict  with  the  power  of  Con- 
f^ress  to  regulate  commerce,  as  such  a  tax  is  too  remote  and  indi- 
rect to  be  a  tiix  or  burden  on  interstate  commerce,  or  an  interfer- 
ence with  the  power  of  (.\)nf^ress. 

The  court  says :  It  is  not  perceived  that  local  taxation  by  a 
State  or  territorv  of  property  of  others  than  Indians  would  bo  an 
interference  with  congressional  power  under  the  clause  jn^'in^ 
Congress  the  power  to  regulate  commerce  with  the  Indian  tribes. 

•A  7^  /r/;///  for  appellants. 

//(/try  A!  ^isj*  and  Jo/tn  W.  Sharttl  for  Gay  &  Reed. 

/Ltrjtrr  S,  Cunningham^  Attorney  (ieneral  for  the  territorj"  of 
Oklahoma. 

Jirentlah  M.  Wllstm  and  <>,  /\  (riulilartl  li  led  a  brief  forcer- 
tain  owners  of  cattle. 

Case  reported  in  full,  HU*  T'.  S.  2^4,  42  L.  ed.  740. 


MISSOrUI,  KANSAS.  *&  TKXAS  RAILWAY  COMPANY,  Flff,  in  Err., 

r. 
CHARLES  HABEU  et  al. 

(J/arr/i  7.},  /.V/AS'.) 

l>v  rMTKi)  Staffs  Sii'rkmk  (\>i  kt. 

>^tat<'  stfftffft'  t'orfflf/i/lng  unj^ortatum  of  tllseased  caiUej  legale 
— The  Kansiis  statute  of  iss."3,  for  the  protection  of  domestic  ani* 
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mnla  from  contagious  diseases,  wliicli  p;ivee  a  right  of  action  to 
recover  dainaj:;cs  for  bringing  diseased  cattle  into  contact  with 
domestic  cattle,  is  not  a  regnlatioii  of  interstate  commei-ce,  bnt 
only  decliires  a  rule  of  civil  liability,  and  was  passed  in  exeontiott 
of  the  pOM-L'i-  of  the  State  to  protect  the  rights  of  property  and  to 
provide  for  tlie  redress  of  wrongs  within  its  limits.  Nor  is  such 
statute  a  i-egulation  of  commerce  ainong  tlie  States  simply  becanse 
it  may  incidentally  aSect  snch  commerce. 

United  Slaii's  Constitution  does  not  protect  importation  of 
diseased  catth. — Tiie  Federal  Constitution  does  not  liy  its  own 
force  give  anyone  the  right  to  introduce  into  a  State,  against  its 
will  and  without  liability  for  damages,  cattle  so  infected  with  dis- 
ease as  to  be  dangerous  to  domestic  cattle. 

Jiale  viakiny  introdueiion  of  certain  oattle  jyrima  ftuH*  eru 
(fence  of  violation  of  statute  not  unconstitutional. — The  rule  of 
the  Kansas  statute,  that  proof  that  cattle  wei-o  brought  from 
south  of  tlie  37th  parallel  of  north  latitude  sliould  bo  prima  fado 
evidence  that  they  were  capable  of  imparting  Texas  fever,  and 
that  the  persons  in  charge  of  them  had  knowledge  or  iioticQ 
thereof,  does  not  obstruct  commerce. 

The  court  says  that  the  statute  is  not  within  the  meaning  of 
the  Constitution,  nor  in  any  just  sense,  a  regulation  of  commerce 
among  the  States.  It  cannot  be  supposed  to  have  been  so  in- 
tended, even  if  its  validity  were  to  depend  upon  the  intent  with 
which  it  was  passed.  It  did  nothing  more  than  to  declare  as  a 
rule  of  civil  liability  in  Kansas  that  anyone  driving,  shipping,  or 
transporting,  or  causing  to  be  driven,  shipped,  or  transported,  into 
or  through  (iny  county  in  that  State,  cattle  liable  to  impart,  or 
capable  of  communicating,  Texas,  splenic,  or  Spanish  fever  to 
domestic  cattle,  should  be  responsible  io  damages  tti  any  person 
injured  thereby.  It  was  passed  in  execution  of  a  power  with 
which  the  State  did  not  part  when  enteiing  the  Union,  namely, 
the  power  to  protect  the  people  in  the  enjoyment  of  tlieir  rights 
of  property,  and  to  provide  for  the  redress  of  wrongs  within  its 
limits. 

James  Ilagerman,  T.  M.  Sedgwiclc,  &ud  Simon  Sleime  (or 
plaintiff  in  error. 

E.  W,  CimninglMm,  J.  J,  Sack,  W".  C  I'erry,  Ji-'ugcne  Iliigaa^ 
and  Madiifii  Jiroa.  for  defendant  in  error. 

Case  reported  in  full,  1G9  U.  S.  613.  42  L.  cd.  878. 
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GEORGE  8CH0LLENBERGER.  Plff,  in  Err,, 

COMMONWEALTH  OF  PENNSYLVANIA. 
{May  23,  1898.) 

liy  United  States  Supreme  Court. 

State  eaniiot  exclude  oleomargarine  inaimfOfCtured  in  another 
State. — A  State  cannot  absolutely  prohibit  the  introduction  within 
its  borders  of  an  article  of  commerce  which  is  not  adulterated, 
and  which  in  its  pure  state  is  healthful,  simply  because  sach 
article  in  the  course  of  its  manufacture  may  be  adulterated  by 
dishonest  maimfacturers  for  the  purpose  of  fraud  or  illegal  gains. 
Therefore,  oleomargarine  having  been  recognized  as  a  proper 
subject  of  commerce,  it  cannot  be  excluded  by  the  State,  althoagh 
inspection  or  analysis  is  difficult  and  burdensome. 

State  cannot  exclude  jmckages  ind  up  for  retuil  trade. — An 
importer  has  the  right  to  sell  oleomargarine  in  original  packa^^s 
to  consumers  as  well  as  to  wholesjile  <lealers ;  and  the  exercise  of 
this  right  will  not  be  prevented  by  the  fact  that  the  {>ackage8  are 
put  up  in  such  form  as  is  suitable  for  retail  trade. 

Wil/uun  1).  (iuthrle,  liichard  C.  DaU\  Henry  li.  EJmunJe^ 
and  Alhert  11.  Vre'der  for  plaintiff  in  error. 
J<di?i  G.  Jolmxon  for  defendant  in  error. 

Case  reported  in  full,  171  V.  S.  1,  43  L.  ed.  40. 


CLARENCE  E.  COLLINS,  Plff.  in  Err., 

r. 
STATE  OF  NEW  HAMPSHIRE. 

(Jlay  .?J,  /S08.) 

I>Y  rMTKT)  StATKS  Sl'I'KEMK  CorUT. 

Ltfftslttture  cannot  n^j^ilrc  oleomargarine  to  l/e  discolored, — 
A  Statr  legislature  has  no  power  to  re<iuire  oleomargarine  iiii- 
p(>rt<Ml  fnmi  another  State  to  be  disctilored  by  pink  or  any  other 
c(»lorinir  matter,  before  it  can  be  *)ffered  for  sale. 

The  court  said  :  If  this  provision  for  coloring  the  article  were 
a  legal  condition,  a  legi^lature  could  not  be  Hmitcd  to  pink  in 
the  choice  of  its  colors.  Tlie  legislative  fancy  or  taste  would 
be  boundless.  It  might  equally  as  well  provide  that  it  should  be 
colore<l  blue,  or  red,  or  blacik.  Nor  <lo  we  see  that  it  would  be 
limited  to  the  use  of  coloring  matter.     It  mighty  instead  of  that. 
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provide  that  the  article  should  only  be  Bold  if  mixed  with  some 
otJier  article  which,  wliiie  not  deleteriong  to  health,  would  give 
out  a  very  offensive  smell.  If  the  legislature  had  the  power  to 
direct  that  the  article  should  he  colored  pink,  which  can  ouly  be 
be  accomplished  by  tlie  use  of  some  foreign  substance  which  would 
have  tliat  effect,  we  do  not  know  npon  what  principle  it  should 
be  conlined  to  discoloration,  or  why  a  provision  for  an  offensive 
odor  would  not  be  just  as  valid  as  one  prescribing  the  particular 
color. 

WilliaTn  D.  Guthrie,  SioAard  C.  Date,  Henry  R.  Eilmwuh, 
and  Albert  H.  Yeeder  for  plaintiff  in  error. 

Case  reported  in  full,  171  U.  S.  30,  43  L.  ed.  60. 

a.  W.  VANCE  e(  Hi.,  AppU.. 
W.  A.  VANDERCOOK  COMPANY. 

Bt  United  States  Sdpeeme  Coort, 

HtaU  may  prohibit  aale  of  original  packages  of  intoxieating 
liquors. — Under  the  Wilson  Bill  the  restrictions  and  regulations 
of  State  lawB  become  operative  on  the  original  package  of  in- 
toxicating liquors  imported  into  a  State  before  the  sale  thereof; 
and  therefore  such  packages  cannot  be  sold  if  the  State  law  for- 
bids the  sale,  and  cau  be  so  sold  only  in  the  manner  and  form 
prescribed  by  the  State  regulations. 

State  cannot  require  interstate  commerce  to  be  oarried  on  under 
its  supervision. — Compelling  a  resident  of  the  State  who  desires 
to  order  intoxicating  liquor  for  his  own  use  from  another  State, 
first  to  communicate  his  purpose  to  a  State  chemist;  and  depriv- 
ing any  nonresident  of  the  right  to  ship  into  the  State  any  in- 
toxicating liquors  unless  previous  authority  is  obtained  from  State 
officers, — are  nnlawful  regulations  of  commerce.  The  right  to 
carry  on  interstate  commerce  cannot  he  iiiado  to  depend  upou  the 
permission  of  State  officers. 

The  court  says ;  The  right  of  the  citizen  of  another  State  to 
avail  himself  of  interstate  commerce  cannot  be  held  to  he  subject 
to  the  issuing  of  a  certificate  \>y  an  officer  of  the  State  to  which 
the  shipment  is  going,  without  admitting  the  power  of  that  officer 
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to  control  the  exercise  of  the  right.  But  the  right  arises  from 
tlie  Constitution  of  the  United  States;  it  exists  wholly  independ- 
ent of  the  will  of  either  the  law-making  or  the  executive  power 
of  the  State.  It  takes  its  origin  outside  of  the  State,  and  finds 
its  supj^ort  in  the  Constitution  of  the  United  States.  Whether 
or  not  it  may  be  exercised  depends  solely  upon  the  will  of  the 
person  making  the  shipment,  and  cannot  be,  in  advance,  con- 
trolled or  limited  bv  the  action  of  the  State  in  any  dc])artnient  of 
its  government. 

Will  id  jn  A.  jBarbe?*  for  appellants. 
f/.  7^.  Kennedy  Bryan  for  appellee. 

Case  reported  in  full,  170  \\  S.  438,  42  L.  ed.  1100. 


P.   II.  RHODES.  Plff.  in  Err., 

r. 
STATE  OF  IOWA. 

{May  0,  JS,%\) 

Hy   rxiTKD  Statks  SrrKKMK  CoruT. 

Lhptnrt<  cannot  he  stopped  at  IState  line. — The  Wilson  Bill  does 
not  cjiusi*  intoxicating  liijuors  to  be  subject  to  State  laws  npon 
tlu'ir  arrival  at  the  State  line  in  the  course  of  interstate  transpor- 
tation, but  only  after  their  comin;;  into  the  State  and  the  con- 
summation  of  tlicir  sliipment. 

LiijiKu's  may  hr  niitvcd  from  station  platform  to  freight  ware* 
liou.se.  M(>ving  intoxicating  li<|Uors  from  the  station  platform  to 
the  frciglit  warehouse  of  a  railroad  company  on  their  arrival  at 
destination,  upon  their  shipment  from  another  State,  is  not  a  vio- 
hition  <>f  a  State  statute  making  tninsportation  of  such  Hqnoni 
from  one  place  to  another  an  offense. 

The  <'ourt  says:  The  language  of  the  statute  makes  it  impos- 
sible in  reason  to  h(>l(l  that  tlu»  law  intended  that  the  word 
**arrivar'  ^houl(!  mean  at  the  State  line,  since  it  presuppopes  the 
coming  ot'  the  g<MMls  int(»  tlie  State  for  "use,  consumption,  sale, 
or  st<>raire."  Tiic  fair  inferen<*e  from  the  enumeration  of  these 
(•onditions,  which  are  all  embraeinjx,  is  that  the  time  wlien  thfv 
<'<>uld  aris»'  was  made  the  test  by  which  to  determine  the  periotl 
when  the  operation  td'  the  State  law  should  attach  to  goods 
br« Might  into  the  State.  If  the  wor<l  ** arrival"  means  crossin)^ 
the  line,  then  the  act  of  crossing  into  the  State  would  be  a  viola- 
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tion  of  the  State  law,  antl  lieiice  neceesarily  the  operatioQ  ( 
law  is  to  forbid  «ru«j^in^  tiie  line  and  to  compel  remaiuiiiK  b»y< 
the  same. 

Thomas  Hedg,  iimi  lliiert  father  for  (iluiutiS  lu  itto*. 

Milton  Rendeii  I'or  ilofoiulnnt  in  urmr. 

Case  reported  in  tull.  170  U.  S.  413.  43  L.  ed.  lOSS. 

PATAP8C0  QUANO  COMPANY.  4h»(., 
BOARD  OF  AGBICULTURE  OF  NOBTO  CAROUSA, 
{Maif3t,  IS&S,) 
By  Unitbd  Stattcr  Si'pkiuik  CoritT. 

State  may provitlf  for  iitsjKetion  iif  import^.  —  lnmwvt'mu  UwB 
are  valid  when  tiny  act  upon  articles  hrouj^ht  from  ntlier  SutoH, 
if  they  provide  li>r  itis)H«ction  in  tlif  oxcrciso  of  that  pnwor  of 
self -pro  tec  tion  cciiunonly  lUilluJ  tliu  poliuo  power. 

The  court  says :  No  doubt  can  be  entertained  of  tJiiA  wliom 
the  inspection  is  miiiiifoiitly  intended  and  oaltinlntod  In  jfood  fiiitli 
to  protect  the  public  morals  or  piiblie  safetj-.  Arid  It  liiw  now 
been  determined  tliat  lliis  is  ao  if  the  object  of  the  Innpnetion  u 
the  prevention  of  iniposition  on  the  public  j^nerally.  Toproloot 
awrieuttural  interests  iigainst  spnriou*  and  low-^nidd  fert ilJRtu's 
was  the  object  of  this  law,  which  «iuiply  itii)ioiicd  the  uutiml  coat 
of  inspection,  neccKsurily  varying  with  the  a^HciiItuml  oondltliifi 
of  the  various  yearri. 

Thomas  N.  Hill  and  ./"«/(«  W.  Ilinsilale  for  apiwllant. 

R.  U.  Battle,  !■'.  H.  litidtee,  and  J.  C.  I.,  /fan-in  fur  uppullo* 

Case  reported  in  full,  171  II.  S.  346,  43  L.  oil.  IIU. 


INTERSTATE  COMMKIICK  COMMISSION 
WE3TEUN  &  ATLANTIC  KAlLUOAD  COMPANY  ft  at. 
iJum  Jo,  mS.) 
By  United  States  Cibccit  Concr  N.  I),  iit,. 

SuhstantiaMtj  iltJtsimiiar  conilitionii  will  Just! fy  lutoer  ratui 
longer  tJian  for  xlu/rt^r  haul. — If  M  jfrealer  ulmri^  be  maiio  ttf-w 
shorter  than  for  a  lon^r  distatico  ovvr  the  iaino  line,  etc,,  nnd  tfas 
circumstances  and  condltiotu  at  tlm  loii[(cr-(]iMtaiice  point  are  »ul)- 
ttantially  siinilar  to  thoKc  at  tUc  ^burter-diitAnco  pnlnr,  it  In  » 
violation  of  §  4;    )<ut  if  the  ctronnuUnce*  and  caodltions  at  tbw 
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longer-distance  point  are  substantially  dissimilar,  within  the  mean- 
ing of  the  act,  to  those  at  the  shorter-distance  point,  §  4  is  not 
violated. 

Section  Jf  of  Intey' state  Commerce  Act  is  inapplicahle  under 
conditio?is  suhstantiaflf/  dissimilar. — If  the  circuniHtances  and 
conditions  at  the  longer-distance  point  are  substantially  dissimilar 
from  those  at  the  shorter-distance  point  then  §  4  of  the  act  is 
inapplicable.  Citing :  Jie  Louisville  di  N.  li.  Co.  1  I.  C.  C.  Rep- 
r>7,  1  Inters.  Com.  Rep.  278;  Interstate  Coininerce  Commission  v. 
Atchison,  T.  ik  S.  F.  Ji.  Co.  50  Fed.  Ilep.  30O,  4  Inters.  Com. 
Rep.  32:^,  Behlmer  v.  Louisvilk  cfe  X.  It.  Co.  71  Fed.  Rep.  839; 
Interstate  Commerce  Commission  v.  Alabama  Midland  H.  Co. 
108  V.  S.  144,  42  L.  ed.  414;  Disapproving  Interstate  Commerce 
Cominission  v.  East  Ihmessee,  F.  cfe  G.  li.  Co.  85  Fed.  Rep.  107. 

Competition  may  mahe  conditions  dissimilar. — Competition 
is  one  of  the  most  obvious  and  elTective  circumstances  that  make 
the  conditions  under  which  a  long  and  short  haul  is  performed 
dissimilar,  and  as  such  must  have  been  in  the  contemplation  of 
(.\)ngress  in  the  i)aftsage  of  the  Act  to  R(»gulate  Commerce.  Cit- 
in<'':  Interstate  Commerce  Commission  v.  Alahania  Midland  S. 
Co.  ir.s  r.  S.  144,  42  L.  ed.  414. 

lialhnn/  competition  may  ereate  dissimilar  conditions, — Rail- 
wav  com])ctiti(>n  nuiv  create  such  dissimilar  circumstances  and 
conditions  as  excMiipt  the  carrier  from  an  observance  of  the  lonff 
and  short  haul  provision. 

Stcfiou  .}  <>f  In1erf<tate  Cinnmerce  Art  need  not  h*  regarded  in 
makinf/  up  turijfs  under  illssimilar  conditions. — Section  4  de- 
clares that  the  carrier  shall  not  make  the  higher  charge  to  the 
nearer  point  under  substantially  similar  circumstances  and  condi- 
tions, if  the  <'ircnnistances  an<l  conditions  are  not  substantially 
himilar,  then  tlui  sectitni  does  not  apj)ly,  ami  the  carrier  is  not 
bound  to  regard  it  in  the  making  of  its  tariffs. 

Ii(it*s  r<mt  rolled  hy  rail  tray  rnmj>ctiti<m  are  not  similarly  con- 
dition* d  fo  those  not  so  ntntrolhd. — If  railway  com|)ctition  does 
actuallv  coutrnl  the  rate  at  the  more  distant  point,  that  rate  is 
not  made  under  the  >anie  circumstances  and  coTiditions  as  is  the 
rate  at  the  intermediate  point,  and  the  higher  rate  is  not  prohib- 
ited bv  .:^  1.  Citing:  S,teannah  Ilonau  of  Freirjld  cfc  Transp, 
v.  Cltarhston  d'  S.  li.  (\i^1  Inters.  (,\>m.  liep. 470,  11  Ann.  Rep. 
I.  V.  C.  pp.  :57-4:3. 
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Carrier  mayjnilge  of  dissimilar  eonditions.—V!\iete  the  cir- 
cuniEtances  &nd  i:r>tiditione  at  the  longer-distance  point  are  sub- 
Btantiallj  dissimilar,  the  carrier  may  judge  of  this  for  itself,  in 
the  first  instance,  and  fix  the  rates  for  the  longer-distance  point 
without  violating  §  4  of  the  act ;  but  this  does  not  preclude  the 
courts  or  the  Coniiiiiseion  from  inquiring  as  to  whether  the  rates 
to  the  shorter-distance  points  are  unjust  or  unreasonable,  or 
whether  they  constitute  undue  preference  for,  or  unjust  prejudice 
against,  any  locality.  Citing:  Intsrstate  Commerce  CaTumission 
V.  Alabama  Miilf.ind  Ti.  Co.  41  U.  S.  App.  433,  74  Fed.  Rep. 
723,  5  Inters.  Com.  Rep.  GS5,  168  U.  S.  173,  42  L.  ed.  425. 

Real  competition  is  necessary  to  constitute  dissimilaritij. — In 
order  to  constitute  dissimilarity  under  §  4  of  the  act,  the  competi- 
tion must  be  real,  and  not  imaginary  or  trifling. 

Inequality  of  chanje  isjusiijicd  by  di^simtlarifi/  of  conditions. 
— Railway  companies  are  only  bound  to  give  the  same  terms  to 
all  persons  alike,  under  the  same  conditions  and  circumstances; 
and  any  fact  wliicli  produces  an  inequality  of  condition  and  a 
change  of  circnmstances  justifies  an  ineipiality  of  charge.  Citing : 
Interstate  Comnierce  Comvitssion  v.  Baltimore  db  0.  li.  Co.  146 
U.  S.  283,  36  L.  ed.  706,  4  Inters.  Com.  Rep.  92. 

Unreasonable  preference  is  not  effected  hy  higher  charges  un- 
der dissimitar  conditions. — If  the  lesser  charge  to  the  longer- 
distance  point  results  from  dissimilar  circumstances  and  conditions 
brought  about  by  competition,  it  cannot  said  to  be  a  preference 
which  is  undue  or  unreasonable. 

Atlanta  rate  is  fixed  by  competition. — All  the  evidence  shows 
that  the  rate  to  Atlanta,  the  longer-distance  point  in  this  case,  is 
forced  on  the  railroad  officials  by  oompotition. 

Unless  rates  viflnte  %  i^of  the  Act,  they  tdll  not  violate  %  3. — 
There  is  no  evidence  of  any  improper  desire  on  the  part  of  these 
officials  to  give  Atlanta  a  lower  rate  or  the  local  shorter-distance 
points  a  higher  rate.  The  matter  is  controlled  by  existing  com- 
petitive conditions.  Unless  the  mtes  complained  of,  s£  compared 
with  each  other,  violate  §  4  of  tlie  act,  there  seems  to  be  very  little 
ground  for  claiming  that  they  violate  the  undue  preference  pro- 
vision of  §  3.  C'iting :  IntevBtate  Commerce  Commissloii  v. 
Cincinnati,  N.  O.  it;  T.  P.  R.  Co.  f.G  Fed.  Rep.  947,  4  Inters. 
Cora.  Rep.  332. 
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Government  should  not  attempt  to  make  commercial  advanir 
ages  of  places  equal, — Government  nliould  not  undertake  the  im- 
possible but  injurious  task  of  making  tlie  commercial  advantages 
of  one  place  equal  to  those  of  another.  It  might  as  well  attempt 
to  equalize  the  intellectual  powers  of  its  people. 

No  attempt  should  he  made  to  deprive  a  place  of  its  natural 
advantages. — There  should  be  no  attempt  to  deprive  a  commun- 
ity of  its  natural  advantages,  or  those  legitimate  rewards  whicli 
flow  from  large  investments,  business  industries,  and  competing 
systems  of  transportation  to  facilitate  and  increase  commerce. 
The  Act  to  Kegulate  Commerce  has  no  such  purpose.  Citing: 
Brewer  v.  Central  of  Georgia  li,  Co.  84  Fed.  Rep.  258. 

Higher  rates  are  not  shoion  to  he  unfYasonahle  hy  Hie  fact  that 
loirt'r  rates  are  more  than  cost  of  service. — Section  1  provides  that 
all  charges  for  the  transportation  of  property,  etc.,  shall  be  rea- 
sonable and  jufit.  There  is  no  evidence  to  justify  a  finding  that 
the  rates  charged  to  the  shorter-distance  points  in  this  case  are 
unjust  and  unreasonable  in  and  of  themselves.  The  mere  fact 
that  the  lower  rates  which  are  charged  to  a  longer-distance  com- 
j)etitive  point  pay  something  above  the  cost  of  the  service  of 
ojirriage,  does  not  show  that  the  shortor-distimce  rates  are  unrea- 
sonable. The  nites  to  the  shorter-distance  points  in  this  case 
arc  made  up  of  a  higlily  competitive  nite  from  ])oint  of  shipment 
to  Chattanooga,  added  to  a  local  rate  to  destination  tixcd  by  the 
(u'orgia  Railroad  ('Ommission.  The  rates  in  question,  when 
separately  considered,  are  not  unreasoiuible  or  unjust.  On  the 
contrary,  the  testiniony  is  that  each  i>  reasonal)le  of  itself.  Cit- 
ing: I  hi  vr  tit  ate  Cinmnen'e  (Jonnnistiioji  \,  Alabama  Midland 
li.  (o.  41  r.  8.  Api).  4:>:{,  74  Fed.  Kep.  7l>:3,  5  Inters.  Com.  Rep. 

Sf'rff(t/i  J  of  fhf'  Ad  (hhH  not  dcnl  with  preferefices  hettceen 
hn'itlltl*s. — Section  :i  deals  with  preferences  as  between  shippers, 
and  not  a>  brtwren  localities;   and  it  is  conceded  to  Ims  wholly 

inapplirable  to  tlii>  case, 

I.,  A.  Slum r  tor  complainant. 
hiL  Iiii,rt*  r  lor  defendants. 

CaM'  reported  in  full,  -"^^^  Fed.  Kcp.  lx**». 


PEOPLE  OP  THE  STATE  OF  NEW  YORK,  tx  ret.    PABEE,    DAVIS, 
&  COMPANY,  Ptffa.  in  Brr.. 

JAMES  A.  ROBERTS, 

(October  SI,  1S9S.) 
By  United  States  Sutkeme  Coukt. 

Franchise  tax  on  foreign  corporatism  not  invafid  hecaute  a 
portion  of  its  husin-eas  in  sale  of  imported  articles  in  original 
packages. — A  franchise  or  business  tax  on  the  amonnt  of  the 
capital  stock  employed  within  the  state  by  a  foreign  corporation 
organized  to  conduct  strictly  private  bneiness  is  not  invalid  be- 
cauBe  a  portion  of  it*  business  is  the  importation  and  sale  of 
articles  in  original  packages. 

The  court  said:  No  tax  is  sought  to  be  imposed  directly  on 
imported  articles  or  on  their  sale.  This  is  a  tax  imposed  on  the 
business  of  the  corporation,  consisting  in  the  storage  and  distri- 
bntion  of  various  kinds  of  goods,  some  products  of  their  own 
manufacture,  ami  some  imported  articles.  From  the  very  nature 
of  the  tax,  being  laid  as  a  tax  upon  tJie  franchise  of  doing  busi- 
ness as  a  corporation,  it  cannot  be  affected  in  any  way  by  the 
character  of  the  })roperty  in  which  its  capital  stock  is  invested. 

James  McKeen  for  plaintiff   in  error. 

T.  E.  Hancock  and  William  Henry  Dennis  for  defendant  Iti 


Case  reported  in  full,  171  LT.  S.  fl58,  Adv.  S.  U.  S.  63. 

J.  C.  ANDEKSON  «,  ni.  AppU., 
UNITED  STATES. 
iOoiober  2/f,  1898.) 
Br  United  State.'*  Sdpreme  Uoubt. 

Agreement  of  members  of  stock  exchange  to  rifnss  to  deal  with 
otiier  yard  trad&rs  is  not  a  violation  of  ad  of  July  S,  1S90. — An 
agreement  among  persons  engaged  in  the  common  business,  as  yard 
traders,  of  buying  at  a  city  stock  yard  cattle  which  como  from 
different  states,  tliat  they  will  form  an  association  for  the  better 
conduct  of  their  ijusincse,  and  that  they  will  not  transact  busineHB 
8  ItjTKns.  Apps.  8 
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with  other  yard  traders  who  are  not  members,  or  buy  cattle  from 
those  who  also  sell  to  yard  traders  who  are  not  members  of  the 
association,  is  not  a  violation  of  the  act  of  July  2,  1890,  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monop- 
olies. 

The  court  said:  We  are  not  called  upon  to  decide  whether 
the  defendants  are  or  are  not  engaged  in  interstate  commerce, 
because,  if  it  be  conceded  they  are  so  engaged,  the  agreement  is 
not  one  in  restraint  of  that  ti*ade,  nor  is  there  any  combination  to 
monopolize  or  attempt  to  monopolize  such  trade  within  the 
meaning  of  the  act. 

R,  E,  Ball,,  /.  P,  liijland^  and  John  L.  Peak  for  appel- 
lants. 

John  R.  Walker  and  John  K,  Richards  for  appellee. 

Case  reported  in  full  171  U.  S.  604,  43  L.  ed.— ,  Adv.  S.  XJ.  S. 
(Oct.  Term,  1S98)  4r>. 


HENRY  HOPKINS  vt  al,,  Appts,, 

f. 
UNITED  STATES. 

{Oclohrr  ./},   ISOS.) 

liY    UnITKI)    StaTKS    Sl'PKEME    ColRT. 

liiufimj  and  sfUlmj  cattle  tfn  ntock  exchange  not  ifUerstaie 
ro7ti merer, — Tlu?  Imsiniss  of  buying  and  selling  live  stock  at 
stock  yards  in  a  city  l>v  iiiciiibers  of  u  stock  exchange  as  cominis- 
sion  iiKTchants  is  not  interstate  (^onnnerce,  altliough  most  of  the 
purchast's  and  salrs  are  of  live  stock  sent  from  other  states,  and 
the  nuMnlxTs  of  the  stock  uxcliange  are  employed  to  sell  by 
letter  from  the  owners  of  the  stock  in  other  states,  and  send 
ajrents  to  otln/r  states  to  solicit  husiness,  and  advance  money  to 
tlie  cattU'  owners,  and  pay  their  drafts,  and  aid  them  in  making 
the  cattle  tit  for  market. 

liff-hnr  r*[fid(if}mf  ('oz/trntss/ons  ofhrokers  is  not  a  regulation 
o/  ('(nmifrrrt ,  -A  hy-law  of  a  stock  exchange,  which  resculates 
the  coniniissions  to  he  char^red  by  members  of  that  association 
for  selling  live  stock,  is  not  a  restniint  upon  interstate  com* 
merce. 


ScUs  by  ootnmieaion  ag&yt  after  property  has  reached  its  des- 
tination is  not  interstate  commerce. — A  commiseion  agent  who 
eelle  cattle  at  tlieir  place  of  destination,  which  are  aeut  from 
another  state  to  be  sold,  is  not  engaged  in  interstate  commerce; 
nor  is  his  agreement  with  others  in  the  same  business,  as  to  the 
commissions  to  be  charged  for  snch  sales,  void  as  a  contract  ia 
restraint  of  that  commerce. 

Reatrictiona  on  act  of  menihera  of  stock  exchange  in  sejidiny 
telegrams  is  not  an  interference  with  commerce. — Kestrictions  on 
sending  prepaid  telegrams  or  telephone  messages,  made  by  a  by- 
law of  a  live-atoek  exchange,  when  these  restrictions  are  merely 
for  the  regulation  of  the  hnsiness  of  the  members,  and  do  not 
affect  the  business  of  the  telegraph  company,  are  not  void  oa 
regulations  of  interstate  commerce. 

Soliciting  consignment  of  cattle  to  commission  merchMits  is 
not  interstate  commerce. — The  business  of  agents  in  soliciting 
consignments  of  cattle  to  commission  merchants  in  anotlier  state 
for  sale  is  not  interstate  commerce;  and  a  by-law  of  a  stock  ex- 
change restricting  the  number  of  solicitors  to  three  dooa  not 
restrain  that  coiumcree. 

That  state  line  runs  through  yard  containing  stock  does  not 
make  tfieir  sale  interstate  commerce. — Tlie  fact  that  a  state  line 
runs  through  etock  yards,  and  that  sales  may  be  made  of  a  load 
of  stock  in  the  yards  which  may  be  partly  in  one  state  and  partly 
in  another,  does  not  make  the  bnsiaess  of  selling  stock  interstate 
commerce. 

Comhination  of  commission  inercJtants  t/)  refuse  to  deal  witli. 
outsiders  is  n/it  subject  to  act  of  July  »,  IS90.~A.  combination 
of  commission  merchants  at  stock  yards,  by  which  they  refuse  to 
do  business  with  those  who  are  not  momhers  of  their  association, 
is  not  subject  to  the  act  of  Congress  of  July  S,  ISfO,  to  protect 
trade  and  commerce. 

The  court  snys:  The  basineaa  of  defendants  is  primarily  and 
substantially  thu  buying  and  selling,  in  their  character  as  com. 
mission  merchants,  at  the  stock  yards  hi  Kansas  city,  live  stock 
which  has  been  consigned  to  some  of  them  for  the  purpose  of 
sale,  and  the  rendering  of  an  account  of  the  proceeds  arising 
therefrom.  Tlic  sale  or  purchase  of  live  stock  as  commission 
merchants  at  Kansas  city  is  the  business  done,  and  its  character 
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is  not  altered  because  the  larger  proportion  of  the  pnrchaseB  and 
sales  may  be  of  live  stock  sent  into  the  state  from  oilier  states  or 
from  the  territories.  Where  the  stock  came  from,  or  where  it 
may  ultimately  go  after  a  sale  or  purchase  procured  throngh  the 
services  of  one  of  the  defendants  at  the  Kansas  city  stock  yarda^ 
is  not  the  substantial  factor  in  the  case.  The  character  of  the 
business  of  the  defendants  must  be  determined  by  the  facts 
occurring  at  that  city. 

Z.  C,  Krauthoffj  Guatavua  A.  Koerner^  and  John  S.  Jtfilier 
for  appellants. 
SaDiuel  ir.  Moore  and  John  K.  Richards  for  appellee. 

Case  reported  in  full,  171  IJ.  S.  578,  43  L.  ed.  — ,  Adv.  S.  TJ. 
S.  (Oct.  Term  1898)  36. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  AppU., 

V. 

SAMUEL  K.  HAWKINS,  ReMpt, 
{Octoher  11,  1898.) 

By  New  York  Coi:kt  of  Appeals. 

State  raniwt  rcfjuirc  stain j)  on  prison-made  goods, — A  refn^ula- 
tion  of  the  j)rice  of  lal)or  by  depressing,  through  the  penalties  of 
tlie  criminal  law,  the  market  i)rice  of  goods  made  by  convicta, 
whicli  it  rcMiuires  to  bo  labeled  or  marked  "Convict-Made,"  and 
thereby  correspondingly  enhancing  the  price  of  goods  made  by 
other  workmen,  is  not  a  valid  exercise  of  the  police  power  of  the 
legislature, — at  least  as  applied  to  convict-made  goods  from  an- 
other state. 

The  court  wivs :  A  state  law  which  interferes  with  the 
freedom  of  commerce  is  not  saved  by  the  fact  that  it  applies 
to  all  states  alike,  including  the  state  enacting  it.  Inter- 
state commerce  cannot  be  taxed,  burdened,  or  restricted  at  all  by 
state  laws,  even  though  oj)erating  wholly  within  its  own  jurisdic- 
tion. If  it  is  a  regulation  of  commerce,  the  law  relates  to  a  sub- 
ject witiiiii  the  exclusive  jurisdiction  of  Congress,  upon  which  the 
state  has  no  iM)wer  to  legislate,  it  matters  not  whether  the  ref- 
utation be  under  the  guise  of  a  law  retjuiring  a  municipal  license 
to  sell  certain  goods,  or  a  health  law  requiring  in8i)ection  of  the 
article,  or  a  label  law,  as  in  this  case,  requiring  the  article  to  be 


branded  or  labeled.  When  tliey  operate  as  burdens  or  rustrio- 
tioDB  upon  the  freedom  of  trade  or  commerce  tliey  are  invalid. 
This  statute  manifestly  discriminates  against  the  sale  of  goods 
made  in  a  prison  in  the  state  of  Ohio  by  a  certain  class  of  work- 
men, and  in  favor  of  the  same  article  when  made  outside  a  penal 
institution  and  by  free  labor.  Trade  and  commerce  between  tlie 
states  must  be  left  free.  The  Constitution  intended  that  it  should 
be  affected  only  by  natural  laws  and  the  ordinary  burdens  of  gov- 
ernment imposed,  through  the  exercise  of  the  taxing  power, 
equally  on  all  property.  The  police  power  of  a  state  cannot  be 
used  to  depress  the  price  or  restrict  the  sale  of  articles  of  coni- 
merce,  merely  l.eeaiiee  they  happen  to  be  made  in  a  prison  or  by 
a  certain  class  of  workmen,  while  the  same  articles  made  in  some 
other  place  and  l.y  free  labor  are  left  nntoiiched  by  the  regulation. 
A  citizen  of  this  state  who  hap]>ens  to  buy  goods  made  in  a  prison 
in  Ohio  has  the  right  to  put  thein  npon  the  market  here  ou  tlieir 
own  merits;  and  if  this  right  is  restricted  by  a  penal  law,  while 
the  same  goods  in  factories  are  nntouched,  snch  a  law  is  a  restric- 
tion upon  the  fi-eedom  of  commerce,  and  the  objection  to  it  ie  not 
removed  by  the  fact  that  it  may  have  been  enaoted  in  the  guise 
of  a  police  regnlution, 

Harry  C.  Per/^-iiit  for  ajipellants. 

Frederick  CoUtn  for  rtispondcnt, 

Case  reported  in  full,  157  N.  Y.  1. 


CITY  OP  CARHOLLTON.  Appt.. 
E.  BAZZETTE. 
{January  17,  1896.) 
By  Illinois  Scpremk  Court. 

Itinerant  meivhant»  may  bti  raiuired  to  j>roaure  Uoenee. — An 
ordinance  prohibiting  the  business  of  itinerant  merchants  to  be 
carried  on  without  a  license  is  not  invalid  aa  a  regulation  of  inters 
state  commerce,  as  applied  to  one  who  purchases  bankrupt  stocks 
wherever  he  can,  obtaining  them  to  the  best  advantage,  and  who 
sometimes  bnys  them  in  other  statee,  when  it  makue  no  discrim- 
ination between  merchants  whtwe  goods  are  imported  into  tlio 
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state  and  those  wliose  goods  are  manufactured  or  purchased  in 
the  state,  and  does  not  impose  any  burden  on  sales  in  original 
packages  brought  into  tlie  state. 

TI^.  C,  Scanland  and  Thovias  Ilenshaw  for  appellant. 
Henry  T.  liainey  for  appellee. 

Case  reported  in  full,  159  111.  2S4,  31  L.  K.  A.  522. 


OHIO  &  MISSISSIPPI  RAILWAY  COMPANY,  Appt., 

V. 

J.  TABOR. 

{June  J,  ISOG.) 

By  Kentucky  Coi-kt  of  Appkals. 

Carrier  may  ho  prevented  from  limiting  comvion4aw  Jiability, 
— The  state  may  prohibit  a  carrier  from  limiting  its  common-law 
liability. 

W,  11.  Marriott^  Wall^er  D,  Ilines^  and  Charles  M.  Gibson  for 

appellant. 

Ilnhson  t{?  O'Meara  for  appellee. 

Case  reported  in  full,  1)S  Ky.  5o3,  34  L.  R.  A.  CS5. 


UNITKI)  STATES 

r. 
HOPKINS  et  al, 

{St'ptemher  .^>,  1SD7.) 

I>Y  Unitkd  Statks  CiK<'riT  CoruT  (I).  Kan.). 

That  jthur  of  hui^!nef<s  i^  lontted  on  hoth  aides  of  a  line  divid- 
intj  sfateft  floes  not  make  the  haslnesn  h^terstate  commerce. — That 
the  ])la(*e  of  Inisiness  of  an  association  of  commission  merchants 
to  restrict,  control,  and  monopolize  the  trade  at  certain  stockyards 
is  located  on  both  sides  of  the  line  between  certain  states  is  not  of 
importance  in  determining  whether  the  business  in  which  they 
are  eni^ai^ed  is  interstate  commerce. 

Axsorlation  of  co  mm  fusion  intrehants  intending  to  inonopcHize 
has  in  ess  is  within  the  f'nitod  States  act  against  monopolies. — An 
ass<iciation  of  commission  merchants  engaged  in  business  at  oei^ 


tain  stock  yards,  lut^uded  to  restrict,  control,  and  iiionoj>olize  f 
its  members  that  clasa  of  trade  and  commerce,  is  within  the  i 
of  Congress  against  inonopolies  or  conspiracies  when  snch  t 
is  interstate  comnuTce,  although  it  does  not  directly  require  any 
person  engaged  in  the  business  to  become  a  member,  where  in 
practice  its  rule  prohibiting  any  member  from  dealing  with  a  per- 
son violating  any  of  its  rules  and  regulations  prevents  shippers 
and  growers  of  stock  from  shipping  their  stock  to  a  pereon  uot  a 
member. 

Business  qf  brokers  for  sals  of  stock  does  not  cease  to  he  inter- 
state when  stock  is  unloaded,  if  it  is  to  be  reshipped,  to  another 
state  if  market  is  unfavorable. — The  business  of  commission 
merchants  at  certHtn  stockyards,  receiving  for  immediate  sale  live 
stock  shipped  from  different  states,  and,  if  the  market  at  snch 
yards  is  not  satisfiictorv,  reshipping  it  to  another  market,  does  not 
cease  to  be  the  snl.jcct  of  interetate  commerce  when  the  stock  ia 
unloaded  into  the  stockyards,  and  ia  not  a  mere  local  instrumen- 
tality in  aid  of  commerce,  where  such  commission  merchants  by 
solicitors  and  advertisements  reach  out  over  states  and  territories 
and  gather  stock  in  for  sale  and  slaughter,  and  their  rules  and 
regulations  cover  the  entire  business  and  extend  over  the  whole 
field  of  operation. 

The  court  says:  The  business  of  defendants  is  more  than  per- 
sonal services ;  it  is  not  merely  a  local  inetrnmentality  in  aid  of 
commerce.  Defendant'!  are  active  promoters  and  frequently  in- 
terested parties  in  this  immense  traffic.  They  reach  out  over  many 
states  and  territories  by  their  solicitors  and  advertisements,  and 
gather  in  for  sale  and  slaughtt^r  millions  of  shuep  and  hugs,  and 
their  rules  and  regulations  cover  the  entire  business  and  ( 
over  the  whole  field  of  operation. 

W.  O.  Perry  for  the  tinited  States. 

Kamesy  ffolmes.  <!•  Krauihoff,  Mi^Grew,  Watson,  tfe  1 
and  Sutchings  t&  Eej:'lin</er  for  defendants. 

Case  reported  in  full,  83  Fed.  Hep.  539. 


XXIV  APPENDIX. 

W.  S.  SAWRIE 

V. 

STATE  OF  TENNESSEE. 

{September  30,  1897.) 

By  United  States  Circuit  Court  (M,  D.  Tbnn.). 

Importation  and  sale  of  cigarettes  in  original  packagea  cannot 
he  prohibited. — A  state  law  absolutely  prohibiting  sale  or  impor- 
tation into  the  state  of  cigarettes  or  cigarette  paper,  in  bo  far  as 
it  prevents  importation  and  sales  in  original  packages  by  the  im- 
porter, is  invalid  as  an  interference  with  interstate  commerce. 

W.  IF.  Puller  and  Bryan  c&  Cartwright  for  petitioner. 
G.  W.  Pickle  and  J.  L.  Rogers  for  the  State. 

Case  reported  in  full,  82  Fed.  Rep.  615. 


Re  MAY. 

{August  5,  ISO?.) 

By  United  States  Circuit  Court  (D.  Mont.). 

If abeas  corpus  will  7wt  lie  to  )*eUase  jyerson  impriwmed  for 
violatiJig  state  revenue  laws. — A  writ  of  habeas  corpus  will  no^ 
be  granted  by  a  Federal  court  to  investigate  the  detention  of  a 
person  for  selling  cigarettes  without  a  license,  under  a  plain 
statute  making  no  discriminations  against  foreign  goods  or  foreign 
citizens,  but  merely  re<iuiring  every  person  engaged  in  the  bnu- 
ness  of  selling  cigarettes  to  pay  a  special  license  tax. 

State  mat/  retjuire  license  fee  for  sale  (f  cigarettes. — The  Mon- 
tana law  re(juiring  every  person  engaged  in  the  business  of  sell- 
ing cigiir(;ttes  to  pay  a  special  license  fee  is  not  a  special  tax  npon 
the  privilege  of  selling  an  article  imported  from  another  state, 
which  constitutes  an  interference  with  interstate  commerce. 

Imported  cigarettes  become  subject  to  state  tax  when  expo%ed 

for  sale. — (cigarettes  importe<l  from   another  state  in  original 

packages,  and  ex])osed  in  the  state  to  which  tliey  are  imported 

for  stile,  become  a  part  of  the  mass  of  the  pro])erty  of  tlie  state, 

80  that  the  persons  selling  them  may  be  made  subject  to  the 


license  tax  imposed  by   the  slate  upon  t)ie  busiiu 
cigarettes. 

Elhert  J).  Weed  for  petitioner. 

C.  B.  Nolan  for  respondent. 

Case  reported  in  fnll,  83  Fed.  Rep.  422. 

W.  G.  MOORE 
W.  N.   BAHR  et  al. 
{July  8,  1S97.) 
By  United  States  Cihciht  Coitrt  (I).  S.  0.). 

Nonresident  niay  import  lu/ftfr  into  South  Carolina  for  nolo 
in  original  pacicnges. — A  dealer  wiio  is  a  citizen  of  a  state  other 
than   Sonth  Carolina   may  import  liquors,  wines,  and   beer  in 
original  packages  for  sale  id  that  state,  so  long  as  the  state  recog- 
nizes intoxicating  liquor  as  an  article  of  comincrco;  but  sales  maei  J 
be  made  under  tiic  restrictions  of  the  state  statute  as  to  tiinOiff 
quantity,  and  persons.] 
J.  N.  Nathans  for  complainant. 
WiUiam  A.  Barber  for  reepondentA. 
Case  reported  in  fall,  89  Fed.  Rep.  19. 

UNITED  STATES.  «  rel.  INTEHSTATE  COMMERCE  COMMI88IOIT,  | 
SEABOARD  RAILWAY  COMPANY. 
{Julff  i?,  J897.) 
By  IlNrrED  States  Circuit  Court  (S.  D.  Ala.)- 

Business  done  im  through  bills  ofladiny  front  jioints  withm 
to  points  vdthout  the  state  «'*  iiiter»taU  r-orfimer'^. —  A  company 
whose  road  lies  wholly  within  the  state  in  which  it  was  organized 
is  engaged  in  interstate  commerce  In  transporting  property  be- 
tween points  without  the  state  aud  points  witliin  the  state  under 
a  common  arrangement  for  a  continuous  carriage  or  shipment, 
where  it  receives  and  receipts  for  ite  part  of  tlirougii  freiglit,  aa 
provided  for  iii  a  joint  freight  tariff,  upon  throogh  waybilla, 
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although  the  proportion  received  is  the  same  in  amount  bs  its 
regular  local  rate. 

Joseph  N.  Miller  for  the  United  States. 

E.  L.  Russell  for  defendant. 

Case  reported  in  full,  82  Fed.  Rep.  503. 


UNITED  STATES,  ex  rd.  INTERSTATE  COMMERCE  COMMISSION. 

V. 

CHICAGO,  K.  &  S.  RAILROAD  COMPANY. 

{June  23,  1807.) 
13y  United  States  Circ^iit  Coukt  (W.  D.  Mich.). 

Local  carrier  traiisjiortliuj  frehjld  j^urely  on  local  bills  of 
ladmg  is  not  subject  to  jtrovisions  of  Interstate  Commerce  Act 
requiring  th*^  jillng  of  reports, — A  railroad  whose  termini  are 
both  within  a  single  state,  and  which  transports  freight,  whether 
shipj)ed  upon  its  line  for  destinations  out  of  the  state,  or  from 
abroad  to  stiitions  ujmn  its  own  line,  upon  local  bills  of  lading 
under  special  contract  of  carria<re  limited  to  its  own  line,  and  <loe8 
not  do  such  business  U])()n  tlirough  rates  which  it  divides  with 
other  airricrs,  or  assume  any  ol)li<ration  to  or  for  them  with 
res})ect  of  such  carriatijc,  but  delivers  to  and  receives  from  them 
freif^ht  in  the  same  manner  substantially  as  to  or  from  any  cod- 
sit^noe  or  consi«^nor, — is  not  bound  to  file  an  annual  report  under 
the  Interstate  Conniicrce  Act;  foUowinjj^  Cincinnati^  ^\  O.  dk 
7\  1\  Ji.  Co,  V.  Interstate  Commerce  6W/;*7;n**/o«,  162U.  S.  184, 
and  Interstate  Com  m  tree  Com  mission  v.  Bellaire,  Z.  cG  C.  H, 
Co,  77  Fed.  Kop.  '.Ml>. 

John  Pinrer  for  relators. 

IIoiranL  /ioos,  d'  Ilotranl  f«)r  respondent. 

Case  reported  in  full,  si  Fe<l.  Kep.  7>^.S. 


KINXAVEY 

TKRMINAL  R.  ASSOCIATION  OF  ST.  LOUIS. 

{June  7 J,  ]S!n.) 
By  Umtkd  Statks  Cikciit  (Nh'kt  (K.  1).  Mu,). 
I^etltlon  mnf<t  art  r  falh/re  to  puhllsh  schedule  or  variation$ 
from  it, — A  petition  against  a  carrier  for  making  unreafionable 


charges  under  the  Interatdte  Commerce  Act  rnuBt  aver  oith^l 
that  the  carrier  failed  to  publish  its  schedule  of  rates,  or  cliarged  I 
in  excess  of  the  rates  as  published  and  then  in  force. 

Reasonableness  no  (hfcnse  to  charge  of  unjust  disariminaHon.X 
— Liability  of  a  carrier  for  unjust  discriniiDatioii  between  slUpperr* 
under  the  Interstate  Commerce  Act,  g  2,  does  not  depend  upon 
the  reasonablencBg  or  justice  of  tlie  charge  named  to  the  shipper 
complaining.     The  test  of  reasonableness  in  charges  for  iiit«r- 
Btate  commerce  is  the  schedole  of  rates  of  the  carrier  at  thu  tima  ^ 
in  force. 

P.  A.  Wind  and  C.  G.  B.  Drummond  for  plaintiS. 

M.  F.  Walts  for  defendant. 

Case  reported  in  full,  81  Fed.  Rep.  802. 


GUCKENHEIMER  et  al. 


{Augyst  6,  1S97.) 
By  United  States  Circuit  Corur  (D.  S.  C). 

An  original  package  in  the  jm/^kage  delivered  by  tfis  irnportm^M 
to  the  carrier. — An  original  package  for  the  purpose  of  intenstatsf 
commerce  is  the  package  delivered  by  the  importer  to  the  carrieQPa 
at  the  initial  place  of  shipment,  in  the  exact  condition  in  whiob-l 
it  18  shipped.     If  ill  single  bottles  shipped  singly,  or  if  in  pack- 
ages of  three  or  more  fastened  together  and  marked,  or  if  iu  a 
box,  barrel,  crate,  or  other  receptacle,  the  single  bottle,  in  the 
first  instance,  the  three  or  more  bottles  in  another  instance,  the 
barrel,  box,  crate,  or  other  receptacle,  respectively,  constitate  the 
original  package. 

B.  A.  Hagoody  P.  II,  Nelson,  and  Shuman  tC  Dean  for  com- 
plainants. 

WilliaTii  A.  Barber  for  rospondente. 
Case  reported  in  full,  SI  Fed.  Rep.  mi. 
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HENRY  C.  SMITH 

V. 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COMPANY. 

{October  i,  1897.) 

By  Michigan  Supreme  Court. 

State  may  require  isstiance  of  IfiOO-inUc  tickets  for  use  within 
the  state. — Interstate  commerce  is  not  affected  by  Mich.  Pub. 
Acts  1891,  No.  90,  providing  tliat  1,000-mile  tickets  sliall  be  kept 
for  sale  by  railroads,  at  not  more  than  $20  each,  in  the  Lower 
Peninsula,  or  $25  each  in  the  Upper  Peninsala,  as  this  refers  to 
the  ])lace  where  the  tickets  are  to  be  used,  rather  than  to  the 
place  of  sale,  and  does  not  provide  for  their  use  outside  of  the 
state. 

I^^red  A.  Mayiiard  and  Watts^  Bean^  cfe  Smith  for  relator. 
Ashhy  Pond^  A.  C\  AngM^  C.  E.  Weaver^  and  George  C 

Greene  for  respondent. 

Case  reported  in  full,  72  X.  W.  328. 


MACNAUGHTON,  Appt., 

V. 

THOMAS  McGIRL.  ResjU. 
{July  10,  hS97.) 

JJy    ^FoNTAXA    Sl'PKEME  CoURT. 

Corjhtration  may  buy  property  for  shipment  out  of  the  state 
•without  complying  with  state  reyulations  as  to  interstate  cam- 
vurci . — The  purchase  and  solicitation  of  wool  by  an  af^nt  of  a 
foreii^n  corporation,  for  shipment  to  other  states  wherein  the 
])rincipal  business  of  the  corporation  is  done,  is  a  business  per- 
taining directly  to  interstate  commerce,  which  the  foreif^  corpo> 
ration  is  entitled  to  cn^j^u^e  in  without  complying  with  a  state 
statute  imposint^  conditions  upon  its  ri<^ht  to  do  business  in  the 
state. 

(rlh.  A.  Lam*  for  appellant. 
(K  J\  O'nddard  for  respondent. 

Case  rei)orted  in  full,  20  Mont.  124,  38  L.  R.  A.  867. 


JAMES  B.  GOODMAN 


L.  MILLER  &  COMPANY  H 
{May  17,  1897.) 
By  Texas  Supreme  Couet. 

Stat^  cannot  prevent  foreign  corporation  from  nuiitUaininff 
suit  for  price  of  goods  shipped  into  the  state  and  sold. — A  state 
statute  requiring  as  a  condition  of  the  right  of  a  foreign  corpora- 
tion organized  for  peciiuiary  profite  to  maintain  a  suit  or  action 
in  the  courts  of  the  state  upon  any  demand  arising  out  of  the 
contract  or  tort,  that  it  shall  have  tiled  its  articles  of  incorpora- 
tion in  the  office  of  the  secretary  of  etate  before  the  contract  waa 
made  or  the  tort  committed,  interferes  with  interstate  commerce, 
and  is  void  so  far  as  its  applies  to  sales  bj  a  foreign  corporation 
of  goods  manufactured  in  another  state  and  shipped  into  tlie 
state  enacting  the  statute,  whether  the  goods  are  sold  before  or 
after  shipment. 

I'erryman,  OiHa^jm:,  tfc  Bullitt  and  Oordou  Bi'lUlt,  for  ap- 
pellants. 

Crawford  &  C'rairford  for  appellee, 

Case  reported  in  full,  40  S.  W.  718. 


W.  A.  ViNDERCOOK  COMPiNT 

8.  W.  VANCK  rf  <d. 
{May  SI,  J897.) 
By  United  Statks  Cibouit  Coubt  (D.  S.  C.)- 

Markets  of  a  state  cannot  he  closed  to  foreign  produaa-s  if 
they  are  still  open  to  the  ai4ti«  itst^. — Cloeing  of  markets  for 
alcoholic  liquors  in  South  Carolina  to  producen^  in  other  fitatee, 
by  the  dispensary  Ihw  as  amended,  renders  it  unconstitutional, 
although  they  arc  likewise  dosed  to  the  producers  in  the  state, 
as  the  use  of  liquors  as  a  beverage  and  their  importation  for  pop- 
Bonal  use  are  not  forbidden,  but  they  arc  treated  as  the  subject  of 
foreign  and  interrttiitc  commerce  in  behalf  of  the  state. 
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A  state  inspection  law  which  is  designed  only  to  facilitate  the 
seizure  of  goods  imported  into  the  state  is  void. — Provision  of 
tlie  South  Carolina  dispensary  law,  for  the  inspection  by  an 
official  chemist  of  samples  of  intoxicating  liqaors  imported  into 
the  state  for  personal  use,  is  unreasonable  and  futile  in  failing  to 
protect  the  citizen  from  failure  to  send  liquor  according  to  sam- 
ple, only  subjecting  him  to  the  seizure  and  forfeiture  of  his  goods 
if  they  should  be  inspected,  and  is  void  as  a  burden  on  interstate 
commerce. 

Lhjuors  mnst  he  declared  contraband  he/ore  their  importation 
into  the  state  can  he  forhidden  under  the  Wilson  act. — Before  a 
state  can  forbid  importation  and  sale  in  original  packages  of  alco- 
holic liquors  under  the  Wilson  act,  it  must  declare  their  mana- 
facture,  sale,  and  use  as  a  l)everage  to  be  contraband  and  forbid- 
den, and  take  them  out  of  the  category  of  legitimate  articles  of 
connnerce. 

Jiryan  iSb  Brt/an  for  complainant. 

Williajn  A,  Barhcr  and  6'.  P,  ToirnHcnd  for  respondents. 

Case  rci)orted  in  full.  So  Ked.  Ilep.  7Sr». 


ARNOLD,  riff,  in  Krr., 

r. 
FUANK  P.  YANDEKS. 

(JA///   //,   JSU7.) 

VtY  Ohio  Srri:i:Mr.  ("orur. 

/Sf<(f*  (umnnt  rnjiiirc  llt'f  nsi'  for  sdJlnfj  C07}rict-viade  goods, — 
A  state  statute  dfclarinir  it  unlawful  to  expose  for  Bale  in  the 
state  <'onvict -made  ir^ods,  without  a  license  from  the  secretary  of 
state,  is  v(»i<l  as  ai>plie<l  to  goods  nuimifactured  by  convicts  in 
other  states  as  in  interference  with  interstate  commerce. 

I\  II.  I\n'ts*r  for  plaintilT  in  error. 

(rinihh.r.   Witta^  il*  llnldimi  for  defendant  in  error. 

Case  reported  in  full,  ''M\  Ohio  St.  417. 


(JOTTING 
KANSAS  CITY  8T0CK.TARDS  COMPANY. 

{OcuUr  ^  mm.) 

Bt  United  States  Cibcuit  Codrt  (D.  Kan.)- 

That  yard  where  et<jck  i«  Inept  is  on  state  line  does  not  make 
traffic  in  stock  interstate  commerce. — The  passing  ot"  stock  to  and 
fro  over  tlie  state  line,  in  stockyards  locjitod  upon  the  boundary 
between  two  states,  for  convenience  in  feeding  or  handling,  does 
not  of  itself  impress  the  traffic  witii  the  character  of  interstate 
commerce. 

State  may  regnUite  nharrjes  <^  atocjtyard  association. — A 
stock-yards  comjjany  performing  the  dnties  of  a  mixed  traffic, 
interstate  anil  local,  is  eiicli  an  incident  to  commerce  as  may  be 
restricted  in  its  charges  by  state  legislation,  in  the  absence  of 
congressional  action, 

Albert  H.  llorton  and  D.  R.  Jlite  for  compkinante. 

Z.  C.  Boyie  and  David  Martin  for  the  Attorney  General. 

Pratt,  Dana,  t&  Black  for  other  defendants. 

Case  reported  in  foil,  82  Fed.  Rep.  839. 


OODEN  CITY,  Appt.. 
WILLIAM  W.  GROSSMAN  et  al.,  RtupU. 
{June  29,  189S.) 
By  Utah  Sdpbkme  Coukt. 

An  ordimim's  imposing  a  license  fee  on  ielep/umiss  does  not 
apply  to  interstate  husiness, — A  city  ordinance  providing  for  tlio 
levying  and  collecting  of  a  ticonsc  fee  for  each  telephone  instru- 
ment operated  and  maintained  by  a  telephone  company  and  nsed 
exclusively  within  tlie  limits  of  the  city,  for  which  a  rental  eharji^ 
is  made  for  local  business,  does  not  apply  to  or  affect  in  any  man- 
ner the  business  of  the  telephone  company  which  is  Interetato  in 
character,  where  a  separate  char;;e  is  made  by  the  telephone  com- 
pany npon  its  patrons  for  all  commuuications  onteide  the  city. 

II.  H.  Heiidersoit  for  appellant. 

Williams,  Van  Vott,  da  Sutherland  for  respondents. 

Case  reported  in  fnll,  53  Pac.  985. 
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W.  B.  MER8H0N  &  COMPANY 

V, 

POTTSVILLE  LUMBER  COMPANY.  Appt. 
{February  15,  1898.) 

By  Pennsylvania  Supreme  Coubt. 

The  words  ^^  doing  any  hmnes8^^  in  a  tax  law  will  not  be 
held  to  include  iiiterstate  business. — The  words  "  doing  any  busir 
ness,"  as  used  in  Pa.  act  April  22,  1874,  Pnb.  Laws,  108,  does 
not  include  the  taking  of  orders  or  making  sales  by  sample  by 
agents  of  a  foreign  corporation  coming  into  tlie  state  for  such 
purpose,  as  a  contrary  construction  would  make  tlie  act  offend 
against  tiie  Federal  Constitution  as  imposing  unlawful  restriction 
on  interstate  l)U6iness. 

J.  W.  Moyer  and  W.  J.  Whitehouse  for  appellant. 

W.  K.  Woodbury  for  appellee. 

Case  reported  in  full,  1S7  J^a.  12. 


B.  DUNCAN,  Plff.  in  Err,, 

STATE  OF  GEORGIA. 
{Aj)rn  1  /,  ISnS.) 

Uy  (teokgia  SrrKP:ME  Court. 

&des  by  a  reHtdrnt  aymt  from  a  warehouse  are  not  interstate 
vommvrve. — Sales  in  (jeorgia  of  goods  manufactured  in  another 
state  and  shipped  in  (piantities  to  the  manufacturer  s  agent  resid- 
ing in  (ioorgia  and  by  him  deposited  in  a  warehouse,  and  from 
thence  delivered  on  retail  onlers  obtained  by  a  traveling  agent 
of  the  manufacturer,  are  not  within  the  interstate  commerce 
clause  of  the  Federal  (Constitution. 

Soltrifation  ftf  orders  by  on**  j>eri<on  to  bejilled  by  another  yotr 
lotritKj  offer  hhn  constitutes  both  jH*dd/<Ts  within  the  state  licenBe 
/ut/\ — One  who  travels  through  the  country  as  an  itinerant,  ex- 
hihiting  sam]>les  of  goods  and  taking  orders  for  goods  of  like 
character,  and  a  second  person  who  follows  after  him  dcliverin|( 
goo<Is  sohl,  shouhl  both  he  regarded  as  peddlers  where  the  bnsi- 
ness  is  >o  conducted  in  pursuance  of  a  scheme  to  evade  the  Geor- 
gia law  rcipiiring  peddlers  to  register  an<l  pay  taxes. 

I,t  trtH  ir.  77ift)nas  for  plain  till  in  error. 

//.  tr\  Lt'in'iH  and  7.  B.  Parh\  Jr.,  for  the  State. 

Ciise  reported  in  full,  30  S.  E.  755. 
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WESTERN  UNION  TELEGRAPH  COMPANY,  Appt. 

SALLIE  BURGESS. 

{December  15,  2897.) 

Br  Texas  Oolkt  of  Civil  Aitkals. 

State  catiHot  interfere  with  contracts  regarding  interstate  tele- 
grams.— A  ytate  statute  cannot  invalidate  a  provision  iii  a  con- 
tract for  the  transmission  of  a  telegram  that  notice  of  claim  for 
damages  must  be  given  within  eixty  days  after  breacfi  of  con- 
tract, so  far  ae  to  apply  to  messages  sent  into  and  received  from 
anotlier  State. 

Norman  G.  Kittrell  for  appellant. 
Votaw,  i.'lii;st^r,  ifc  Dies  for  appellee. 

Case  reported  in  full,  43  S.  W.  1U33.    . 


PEOPLE  OP  THE  STATE  OF  NEW  YORK,  «  rA.  LBMBECK  &  BBTZ 
EAGLE  BREWING  COMPANY. 

JAMES  A,  ROBERTS,  Bnpt. 
(November  Term,  1897.) 
By  New  York  Supreme  Court. 


corporai/ion  transact iiuj  lusinesn  throvijh  aff&iii  not 
siebject  to  license  tax. — A  foreign  corporation  whicli  provides  a 
place  in  the  State  where  an  agent  can  take  orders  and  supply 
temporary  storage  for  packages  in  process  of  delivery  from  tlio 
place  of  business  of  aiich  corporation  in  the  State  of  its  doniicil 
is  engaged  in  interstate  commerce,  and  is  not  subject  to  a  State 
law  imposing  a  license  tax. 

Henry  S.  Ward/ier  and  John  L.  Cadtcalader  for  the  relator. 
T.  E.  Hunciick  and  G.  D.  B.  llashrouch  for  tlie  respondent 

Case  repL.rted  in  full,  23  App.  I)iv.  282. 
8  Inters.  Ai-r\.  8 


A 
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HENRY  W.  BEHLMER.  Appt, 

V, 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ei  at. 

{Navemher  S,  1897.) 

By  United  States  Circuit  Court  of  Appeals,  Fourth  Circuit. 

Comj)€tition  between  carriers  subject  to  the  act  will  not  author- 
ize discriiniiiation  in  rates  without  authority  of  the  Commission, 
— Competition  between  carriers  subject  to  the  requirement  of  the 
Interstate  Commerce  Act  does  not  produce  such  dissimilarity  in 
circumstances  and  conditions  nnder  which  transportation  is  per- 
formed as  will  justify  such  carriers  in  making  a  greater  chaif^ 
for  the  shorter  than  for  the  longer  haul  without  an  order  to  that 
effect  from  the  Interstate  Commerce  Commission  granted  as  pro- 
vided for  in  §  4  of  the  Interstate  Commerce  Act. 

To  justiff/  disrriniination  lecaune  of  water  competition  the 
freight  mut<t  have  been  able  to  reach  destination  by  water. — In 
order  to  justify  a  greater  haul  for  shorter  distance  becbuse  of 
water  c(>ini)etition  the  transportation  as  to  which  such  compe- 
tition exists  must  be  conccrninjr  freight  to  the  longer  distance 
point  which  if  not  carrio<l  to  such  j>oint  liy  the  road  giving  the 
nite  complahied  of  could  reach  such  point  hy  water  transporta- 
tion. S<^  tlie  compi^tition  of  one  transportation  line  cannot  l>e 
wiid  to  meet  tliat  of  another  for  the  carriage  of  traflic  from  any 
particular  IcK'ality  so  as  tn  constitute  dissimilar  conditions  justi- 
fvinir  a  <xn'ater  eharire  for  a  short  tlian  a  long  haul  unless  one 
line  could  perf4)rm  the  service  if  the  4»tlier  did  not.  Competition 
existing  by  water  between  ('liicap)  and  the  North  Atlantic  ])ort8, 
and  competition  by  rail  between  Men)i)his  and  Charleston,  to- 
«'ether  with  tlie  competition  of  markets,  do  not  constitute  dis- 
siniilar  cireumstanees  or  conditions  which  will  justify  a  greater 
charire  fn»m  Mcmjiliis  Xi\  Summerville  than  for  the  longer  dis- 
tance from  Mcmijliis  to  Charleston. 

Sticrrssnr  of  ctirrf*r  r*'qtiir*d  ft*  modify  its  charges  is  bound 
/;//////.  orthr.-  \  railroad  company  succeeding  another  within  a 
few  <lavs  after  the  nrder  of  the  inter>tate  Commerce  Commission 
forbidding  unlawful  charges  by  the  latter  and  its  receiver,  and 


receiving  a  copy  of  the  opinion  and  order  of  the  Commifision,  is 
bound  by  snch  order, 

C.  B.  NorOiTOp  for  appellant. 

M.  Baxter,  W.  A.  Henderson,  J.  W.  BarnweU,  J.  B.  Gum- 
ming, and  J.  E.  BuTke  for  appellees. 

Case  reported  in  fnll,  42  U.  S.  App.  581,  83  Ked.  Kep.  89S. 


INTERSTATE  COMMERCE  COMMIftBION,  Appt,. 

NORTHEASTERN  RAILROAD  COMPANY  OP  SOUTH  CAROLINA  Btui. 

{November  3,  1897.) 
liv  Ukited  Statkb  CiKcriT  Couht  of  Appeals,  Focktb  Cibcittt. 

Commission  has  no  power  tojix  rates. — An  order  of  the  Inter- 
state Coramert-e  ComraisBion  forbidding  carriers  to  charge  any 
greater  rates  than  fixed  by  such  order  is  invalid,  as  the  Commis- 
sion has  no  power  to  lix  rates. 

L.  A.  Shaver  and  WlUtam  Perry  Murphy  for  appellant. 

Auf/ustine  T.  Smythe  and  GeorgeV.  Maseie  for  appellees. 

Case  reported  in  faU.  42  U.  S.  App.  603,  S3  Fed.  Rep.  Oil. 


FARMERS'  LOAN  &  TRUST  COMPANY 

NORTHERN  PACIFIC  RAILROAD  COMPANY. 
(Ocioler  !0\  J897.) 
By  United  States  CiKcriT  Couet,  N.  D.  Wahh. 

Court  will  not  determine  rates  to  he  charged  hy  road  which 
has  been  in,  but  hits  passed  out  of,  possession  of  receiver. — The 
United  States  circuit  court  cannot  assnmu  jurisdiction  to  deter- 
mine the  question  of  rates  of  a  railroad  company  in  a  proceeding 
to  enforce  an  invalid  order  of  the  Interstate  Conimorce  Commis- 
sion because  when  the  proceeding  oonimonced  the  railroad  was  in 
the  custody  of  receivers  appointed  by  tlie  court,  where  it  has 
since  been  transferred  to  a  new  couiiiany,  tiB  a  decision  us  to  the 
duties  of  receivers  in  the  past  would  be  profitless. 
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Commission  cannot  fix  specific  7'ates  for  carriers. — An  order 
of  the  Interstate  Commerce  Commission  fixing  rates  for  the  car- 
riage of  merchandise  by  railroads  to  a  designated  point  is  null 
and  void.  So  an  order  of  the  Interstate  Commerce  Commission 
generally  declaring  tlie  duty  of  railroad  companies  as  defined  by 
law,  and  i)rescril)ing  the  maximum  rates  which  may  be  charged^ 
by  the  railroads  for  carriage  to  a  certain  point  of  freight  not 
affected  at  coast  and  terminal  points  by  competition  of  ocean 
carriers, — is  void. 

Coiai  cannot  ad/jxtst  differences  hetxoeen  carrier  and  shipper^ 
and  correct  aincses  in  railroad  charges. — In  a  proceeding  to 
enforce  a  decision  and  order  of  tlie  Interstate  Commerce  Com- 
mission, the  court  has  no  general  j)ower  to  adjust  differences 
between  the  litigants,  or  correct  al)uses  by  a  railroad  company  in 
the  conduct  of  its  business,  and  can  grant  no  relief  unless  a  valid 
order  has  been  made  by  the  Commisssion  and  violated  by  the  rail- 
road company. 

Frank  If,  Graves  for  petitionei's. 

C,  W.  liunn  and  ir.  ^1.  Ufidenrood  for  Northern  P.  R.  Co. 

J/.  7>.  (rntccr  for  (xreat  Nortliern  R.  Co. 

Case  rej)ortcd  in  full,  S.*5  Fed.  Uep.  :i4l^ 


STATE  OF  WEST  VIRGINIA.  Piff.  in  Err., 

r. 

UKUHEN  UCHTENSTEIN. 
IJV  WksT  ViKUIMA  SriMiKMK  ConCT  nK  ArrKALs. 

Staff  nnuiot  hitrdm  the  taklm/  nf  nrd*?rs  for  liptors  mcide 
idthofit  the  state,-  -A  State  cannot  make  it  unlawful  to  solicit 
orders  lor  spirituous  li«jUors  with«»ut  a  license  by  a  person  acting 
for  a  manufacturer  without  the  State. 

T,  S.  lilUtj  for  plaiiitill  in  error. 

Will 'nil,,  C,  Claiftnn  :ind  <\  II'.  Dalley  for  defendant  in  error. 

Case  reportetl  in  full,  2ft  S.  K.  T*")'.^. 
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FRANK  A.  R0DGER8 

ALLEN  C.  AD81T. 
{Decemler  31,  1S97.) 

Bv  MiCniOAN  Sn-KEME  COVBT. 

Stats  cannot  exempt  its  aion  citizens  from  statute  requiring 
license  ^or  hawking  and  peddling. — A  State  sCatata  providinf; 
for  regulating  and  licensing  the  bosinees  of  hawking  and  peddling 
and  pawnbrokiiijr,  but  expressly  exempting  from  its  provi^ionit 
manufactarers,  farmers,  and  mechanics  residing  within  the  State, 
is  void  for  unlawful  discrimiuatioii  agaiust  citizona  of  other 
States. 

Jiodgers,  McDonald,  i&  Corwin  for  relator. 

Gerrit  H.  Alhers,  Ta^gart,  Knappen,  tfe  Denimii-  for  rfr 
epondent. 

Case  reported  in  fnSl,  T3  N.  W,  381. 


BAILEY  LIQUOR  COMPANY 


W.  a,  AUSTIN  « 


(October  9,  1897.) 


By  United  States  CiRcriT  Court,  D.  8.  C. 

Liquors  may  he  excluded  from  locality  although  sid^cot  to  « 
in  the  State  at  large. —lAqvion  coming  into  a  town  in  I 
Carolina  in  which  by  valid  statute  and  ordinance  no  one  can  li 
fully  sell  intoxicating  liquors,  from  another  State  in  original 
packages,  are  subject  under  the  Wilmm  act  to  tlje  laws  and  ordi- 
nances protiibiting  the  sale,  althon^h  in  the  State  at  large  iut 
eating  liquors  are  an  article  of  commerce  nnder  the  di»p( 
sary  act. 

Ball,  Simpki-RS,  tt-  Parks  for  complainants. 

F.  Barron  drier,   William  A.  Barber,  and   V.  P.  Towtitfnd 
for  respondents . 

Case  reported  in  full,  (>2  Fed.  Rep.  7^5. 
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McQREQOR 

V, 

CONE. 

{January  24,  1898.) 
By  Iowa  Supreme  Court. 

The  original  package  is  the  07w  delivered  hy  importer  to  ear- 
rier. — An  original  package  is  that  package  which  is  delivered  by 
the  importer  to  the  carrier  at  the  initial  point  of  shipment,  in  the 
exact  condition  in  which  it  was  shipped.  So,  a  pine  box  in  which 
are  packed  for  convenience  in  shipment  packages  of  cigarettes, 
each  of  which  contains  ten  cigarettes  and  sealed  with  an  internal 
revenue  stamp,  without  any  other  packing  or  inclosare  around  or 
about  them  except  the  box  itself,  is  the  original  package  of  com- 
merce; and  when  that  is  opened  the  packages  of  cigarettes  are 
subject  to  the  police  power  of  the  State  as  a  part  of  the  common 
mass  of  property  therein. 

That  a  package  is  origijial  for  taxation  does  not  make  it  eo 
for  covnaerce. — The  determination  of  the  internal  revenue  de- 
partment that  a  package  is  a  proper  and  onginal  package  for 
purposes  of  taxation  <loes  not  sliow  that  it  is  an  original  package 
of  commerce. 

ir.  ir.  l^^uller  and  John  M.  liedniond  for  appellant. 
J.  Jf.  Grimin  and  Milton  Remley  for  the  State. 

Case  reported  in  full,  lo4  Iowa,  405,  ;W  L.  R.  A.  484. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ejt  rd.  NEW  ENGLAND 

LOAN  A  TRUST  COMPANY. 

r. 

JAMES  A.  ROBERTS. 
{January  Tenn^  1898.) 

1>Y  Nkw  York  Sipreme  Coikt. 

Staff'  may  ta.f^  capital  stock  rej^resenting  imported  goode. — 
The  Buhjection  to  taxation,  as  ])art  of  its  capital  stock,  of  the 
j^oods  of  a  foreign  corporation  which  it  employs  within  the  State 


by  State  statute,  does  not  constitute  an  illegal  interference  i 
interstate  commerce. 

Coudeft  Bi-oihers,  Frederic  R.  Coudert,  Jr.,  Charles  ^ 
Adams,  and  Harmon  S.  Graves  for  the  relator. 

T.  E.  J/ani'Ofk  and  G.  D.  B.  Haabrouek  for  respondent 
Case  reported  in  full,  25  App.  Div.  16. 


ARMOUR  PACKING  COMPANY 


A.  aXYDBR  et  td. 
{December  18,  1897.) 
Uhited  States  Circitit  Couht,  D.  Hinh.  , 

State  may  require  deomargarine  to  he  colored  pink. — A  State 
statute  forbidding  tbe  sale,  exposure  for  sale,  or  having  in  posses- 
sion with  intent  to  sell  any  imitation  of  butter  not  colored  bright 
pink  is  not  invalid  as  interfering  with  the  exclusive  power  of 
Congress  to  regulate  commerce  among  the  States  where  it  affecte 
the  article  only  after  it  has  become  a  part  of  the  mass  of  the 
property  of  the  State  and  is  being  sold,  or  kept  or  exposed  for 
sale,  and  makes  no  distinction  in  favor  of  the  article  manufactured 
in  the  State  or  against  that  brought  from  other  States. 

Draper,  Davis,  d:  HoUister  for  Amioiir  Packing  Company. 

H.  W.  Childs  and  George  B.  Edgerimi  for  the  State. 

Case  reported  in  full,  84  Fed,  Rep.  136. 


STATE  OF  IDAHO 

JAME3  DUCKWORTH,  .-Ippf. 
(December  18,  J897.) 
Br  Idaho  Sopekmb  Couet. 

Commerce  mtiat  he  free  unlfisa  retjvla/^d  by  Congress. — The 
non-exercise  by  Congress  of  its  power  to  regulate  commerce 
among  the  States  is  equivalent  to  a  declaration  that  euch  com- 
merce shall  be  free  from  any  restrictions. 
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State  cannot  require  sheep  to  he  dipped  before  coming  into  the 
State, — Eestrictions  on  bringing  sheep  into  the  State  by  a  statate 
appointing  a  sheep  inspector  and  making  it  unlawful  to  bring 
sheep  into  the  State  without  his  inspection,  and  having  the  sheep 
dipped  as  provided  in  the  statute,  constitute  an  unnecessary  and 
unconstitutional  burden  upon  interstate  commerce. 

F.  S.  Dietrich  and  George  £.  Gray  for  appellant. 

Alfred  Jiudge,  D.  C.  McDougal^  and  Attorney-General  2fo- 

Farland  for  the  State. 

Case  reported  in  full,  51  Pac.  456,  39  L.  R.  A.  365. 


UNITED  STATES 

tj. 

HAKRY  BOYER. 

{February  28,  1898.) 

United  States  District  Court,  AV.  D.  Mo. 

That  prod  urt  is  intended  for  iise  in  other  States  does  not  make 
business  interstate. — A  packing  company  engaged  in  slaughter- 
ing and  packing  cattle,  sheep,  and  hogs  within  the  State  with  the 
intent  to  transport  an<l  sell  the  carcasses  and  products  for  hnnian 
consumption  in  other  Suites  an<l  territories,  or  in  foreign  conn- 
tries,  is  not  engaged  in  intersUite  commerce,  and  its  business  can- 
not be  regulated  by  Congress,  through  the  appointment  of  in- 
spectors under  the  interstate  laws  of  the  Constitution. 

John  Ii\  Walker  ior  the  United  States. 

Lathrop^  J[nr?\)tf\  Fo.t\  it  J/t/ore  for  the  defendant. 

(\ise  reported  in  full,  s.")  Fed.  Jtep.  425. 


UNITED  STATES 
r. 

ADDYSTON  PIPE  Jt  STEEL  COMPANY  et  oL 

(Fthruary  .s',  /<s'.9<V.) 

Dy  rMTKI)    StaTKS    ClKCriT  CoiRT   <>F  APPEALS,  SiXTH    ClRCCrT, 

Coitth'nmtum  to  present  hid  ding  for  contracts  is  within  ad  of 
IHUU, — A  jjccret  combination  to  prevent  competition  and  deceive 
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tlie  public  bj  a  pretended  competition  in  bidding  for  contracts  is 
a  conspiracy  in  restraint  of  trade,  within  the  meaning  of  the  act 
of  1890. 

Oombinaiion  of  manufacturers  to  regulate  jtrkv  is  unlaieful. 
— A  combination  of  manufacturers  in  different  States  to  regalate 
Bales  and  prices  of  tlieir  commodities  in  a  large  number  of  States 
in  wiiich  it  was  their  invariable  cnstoni  to  bid  for  the  contracts 
and  deliver  the  goode  at  tlie  home  of  the  buyer,  is  a  conibination 
in  restraint  of  interstate  trade  within  the  condemnation  of  tlio 
act  of  1890,  And  the  absence  of  intention  to  restrain  interstate 
commerce  will  not  save  from  condemnation  a  scheme  of  inami- 
factnrers  to  control  the  whole  commerce  in  their  commodity, 
within  a  large  number  of  States. 

Contracts  void  at  common  law  hecau^e  in  restraint  of  trade 
are  void  under  the  act  of  1S90. — Contracts  nnenforceable  at 
common  law  becanse  in  restraint  of  trade  are,  if  the  trade 
restrained  is  interstate,  made  unlawful  in  an  afBrraatlve  and  posi- 
tive sense  by  the  act  of  1890,  so  as  to  lie  punishable  as  a  mifido- 
meanor  and  create  a  right  of  civil  action  for  damages  in  favor  of 
those  injured  thereby,  and  a  civil  remedy  by  injunction  in  favor 
of  private  persons  and  the  public. 

Forfeiture  not  declared  in  eifuity. — A  forfeiture  of  property'! 
under  the  anti-trust  act  of  1890  cannot  be  declared  in  an  equitg 
suit. 

That  combination  is  only  partial  does  not  make  it  Ugal. — A 
combination  of  manufacturers  to  limit  competition  and  control 
trade  and  prices  in  a  large  number  of  States  is  not  legal  because 
the  restraint  is  but  partial  and  limited  in  territory,  and  does  not 
make  a  complete  monopoly,  but  is  tempered  by  fear  of  compe- 
tition, and  affects  only  a  part  of  the  price. 

J.  If.  Bihh  and  Edicard  B.  Whitney  for  the  United  States. 
Frank  Spnrlock  for  appellees. 

Case  reported  in  full,  5-1  U.  S.  App.  793.  85  Fed.  liep.  271. 
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UNITED  STATES 

V, 

COAL  DEALERS'  ASSOCIATION  OP  CALIFORNIA  ei  ai. 

{Januai^  28,  1898.) 

Ey  United  States  Circuit  Court,  N.  D.  Cal. 

Association  to  restrict  competition  in  coal  is  toithin  the  act  qf 
Congress  of  July  2,  1890, — An  association  of  coal  dealers  stifling 
and  restricting  competition  and  trade  in  coal  imported  from  other 
States  and  from  foreign  countries  is  in  restraint  of  commerce 
within  the  act  of  Congress  of  July  2,  1890,  although  the  cool  it 
not  sold  until  imported,  delivered,  and  bulk-broken,  as  the  prin- 
ciple of  the  original  package  does  not  apply  to  the  sale  of  coml, 
and  it  is  no  defense  that  the  contract  or  combination  involved 
imposes  only  a  fair  and  reasonable  restraint  upon  trade  and  com- 
merce, but  the  question  is,  Does  it  impose  any  restraint  what- 
ever. 

Iiestraini7ig  order  laay  issue  without  notice  in  a  suit  Jbr 
violation  of  act  of  Caiigy^ess  of  July  J,  1890. — A  restraining 
order  may  be  issued  by  the  court  or  ju<lge  without  notice,  under 
tlic  circumstances  sanctioned  by  the  established  usage  of  equity 
practice  in  a  suit  un<ler  tlic  act  of  Congress  of  July  2,  1890,  de- 
nouncing trusts  and  monopolies  in  restraint  of  commerce,  and  by 
55  4,  giving  the  circuit  court  of  the  Uniteil  States  jurisdiction  to 
prevent  and  restrain  violations  of  the  act,  and  providing  that 
pending  tlie  petition  and  before  final  decree  the  court  may  at 
any  time  make  sucli  restraining  order  or  prohibition  as  shall  be 
<leemod  just  in  the  premises. 

Suit  agaifist  association  for  violation  of  act  of  July  ?,  1890^ 
may  he  against  it  amlits  memhers. — A  suit  against  an  unincorpo- 
rated association  claimed  to  constitute  a  trust  in  restraint  of  com- 
merce is  properly  brought  as  to  jmrties  against  such  association 
and  all  its  members,  and  against  a  number  of  individuals  who 
<lesignated  as  meml>ers  and  officers  of  t)ie  association  with 
vice  upon  such  individuals,  and  the  president  individually 
presitlent. 

dniimerty   inclftflts    trauHportation    and  navigation, 
merce  among  the  States  consists  of  intercourse  and  traffic  between 


other  citizeae,  ami  iDcliides  the  trangportation  of  persons  and  I 
property,  and  the  navigation  of  public  waters  for  that  pnrpoEia,  I 
as  well  as  the  purchase,  sale,  and  exchange  of  commodities. 

ComHnation  of  coiil  ilealers  to  fix  thejirice  and  prevent  eon^  \ 
petition  ia  vmlawful. — An  association  of  coal  dealers  establishing 
arbitrary  rates  for  coal,  from  which  the  dealer  is  not  permitted 
to  deviate  in  any  particular,  and  stifling  all  competition  bettreen 
retail  dealers,  assttming  jurisdiction  over  those  who  are  not  mem- 
bers, and  impoeint;  tiiieti  upou  those  found  guilty  of  selling  coal 
in  violation  of  cani  i-ates  or  rules, — constitutes  a  restraint  of  trade 
which  is  injurious  to  the  public  interest,  against  public  policy, 
aud  unlawful. 

H.  S.  FooU  and  Albert  L.  Black  for  the  United  States. 

H.  Y.  Hayne  and  WiUiam  Craig  for  respondents  Coal  Deal- 
ers' Asso.  of  Calit'oriiift,  Oregon  Coal  &  Navigation  Co.,  "W,  G-. 
Stafford,  and  E.  ] ).  OJiandler. 

James  T.  Boyd  and  W.  11.  Fiji^ld  for  respondent  K.  Duns- 
m air's  Sons. 

W.  S.  Goodfdloir  for  respondents  Central  Coal  Co.,  John 
Kosenfeld,  Louis  Rosenfeld,  and  Henry  Eosenfeld,  partners 
trading  as  John  Koseiifeld  Sons. 

John  A.  Wright  aud  George  B.  Lukena  for  respondents  J.  8. 
Wilson  &  Co. 

T.  C.  Coogan  for  respondents  Charles  R,  Allen  and  Geoi^ 
Fritch. 

Case  reported  in  full,  85  Fed.  Rep.  252. 


INTERSTATE  COMMERCE  COMMISSION 


I 


EAST  TENNESSEE,  VIRGINIA,  &  GEORGIA  RAILROAD  COMPANY. 

(February  2,  1898.) 
Br  United  States  Cieciiit  Col'ht,  E.  D.  Tkjjn,  S.  D, 

A  valid  order  of  Commission  will  be  enforced  alHiough  hosed  on 
wrong  sections  of  statute. — An  order  of  the  Interstate  Commeroe 
Commission  prohibiting  diBcrimination  between  places  will  be  en- 
forced where  it  was  proper  under  all  the  circa  mstances,  although 
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it  was  based  upon  the  wron^  provision  of  the  Interstate  Com- 
merce Act. 

Mere  dissimilarity  does  not  justify  departure  front  long  and 
short  haul  clause. — That  dissimilarity  exists  in  conditions  does 
not  of  itself  justify  a  departure  from  the  long  and  short  haul 
provision  of  the  Interstate  Commerce  Act,  but  the  dissimilarity 
must  be  so  great  as  to  justify  the  discrimination  made. 

Desire  to  huild  up  particular  station  does  not  justify  discrifn- 
ijiation. — The  interest  of  a  railroad  comj^any  in  building  up  a 
station  upon  its  line  does  not  justify  a  discrimination  a^inst  an- 
other station. 

Hate  to  nearer  point  so  high  that  it  costs  less  to  ship  to  further 
point  ami  return  is  not  justified, — Competition  will  not  justify 
the  imposition,  for  a  shorter  haul,  of  charges  so  much  higher 
than  those  for  a  hmger  haul  that  goods  can  be  sliipped  to  the 
furtlicM'  place  and  reshipped  to  the  nearer  place  at  less  than  the 
rate  direct  to  the  latter  place,  where  a  reasonable  profit  is  ob- 
tained upon  the  longer  haul. 

Charr/ts  to  further  point  may  he  considered  in  determining 
reason ahlcncifs  of  char<je, — The  charges  accepted  for  a  longer 
haul  may  be  referred  to  for  the  purpose  of  considering  the  rea- 
sonableness of  charges  made  for  the  shorter  haul. 

Authority  from  commission  is  not  necessary  to  warrant 
ijrcafrr  rhurtjt  for  short  than  for  long  hauL — Authority  from 
the  Interstate  Commerce  (/ommission  is  not  necessary  to  entitle 
carriers  to  depart  from  the  rule  against  charging  more  for  a  short 
than  for  a  long  haul  because  of  a  diilerent  condition  arising  from 
compctitinn  by  (►ther  carriers. 

The  court  says:  **  If  railway  carriers  engage  in  a  competitive 
struggle  for  business  at  a  place  where  they  meet,  and  underbid 
each  other  ur  other  carriers  t(»  a  point  which  is  not  in  itself 
remunerative,  can  they  turn  back  on  the  line,  and,  taking  ad- 
vantage of  the  conditions  existing  in  other  localities,  arising 
either  from  the  fact  that  there  is  no  opportunity  for  competition^ 
or  from  the  fact  that  i)y  concert  of  the  carriers  there  is  none, 
charge  such  rates  for  the  shorter  haul  as  shall  make  good  their 
lack  of  profits  on  their  whole  business  to  the  point  tliey  set 
before   themselves    as    reasonable  i     To    the    proposition    thus 


ronndly  stated  no  doubt  couDBel  for  the  carriers  would  saj  tbat 
they  could  nut  contend  for  it.  And  yet  this  is  the  result  reached 
by  the  not  very  indirect  steps  of  the  argument.  And  tlie  proj*- 
osition  itself  cannot  he  admitted  without  tearing  up  hy  the  roots 
the  whole  scheme  of  the  commerce  act." 

L.  A.  Shaver  for  complainant. 

£d.  Baxter  for  defendants. 

Case  reported  in  full,  85  Fed,  Rep.  IHT. 


WESTERN  UNION  TELEGRAPH  COMPANY.  Appt.. 
JOHN  MELLAN. 
{January  13,  1898.) 
By  Tennessee  Scpreme  Oourt, 

State  may  hnjjosi;  j)enalty  on  telegraph  company  for  negUiet  <(f 
duty.^K.  State  statute  making  a  telegraph  company  liable  to  the 
party  aggrieved  for  unreasonable  delay  in  delivering  a  inceeage 
is  not  an  unlawful  interference  with  interstate  commerce  as  ap- 
plied to  a  message  sent  from  a  point  without  to  a  point  within 
the  State  over  the  line  of  a  company  which  has  filed  with  the  Postr 
master  General  its  written  acceptance  of  the  restrictions  and  obli- 
gations imposed  Ijy  act  of  Congress  of  July  24,  ISUti. 

Leech  &  Sava'je  for  appellant. 

L.  R.  CainpheU  for  appellee. 

Case  reported  in  full,  45  S.  W.  443. 


BANG  LUNQ  et  at. 

JOHN  P.  JACKSON. 
{February  Si,  1898.) 
By  United  States  CiKorrr  Couht,  N.  D.  Cai,. 

Congress  may  prescribe  standard  for  import.— The  act  yf 
Congress  of  March  2,  1S97,  prohibiting  the  importation  of  tea 
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inferior  in  purity,  quality,  and  fitness  to  the  standard  established 
under  the  act,  is  a  valid  exercise  of  the  police  power  of  Conj^ress 
to  regulate  commerce. 

TlionxoB  D.  Riordan  and  Edward  Lande  for  complainants. 
Samuel  Knight  for  defendant. 

Case  reported  in  full,  85  Fed.  Rep.  502. 


MAX  ENDLEMAN  ti  aL 

V. 

UNITED  STATES. 


{February  28,  1S9S.) 

By  Tnitet)  States  Circuit  Court  of  Appeals,  Ninth  Cihcuit. 

Congress  via y  prohihit  sale  of  Iviuor  in  territory. — Congress 
has  exclusive  control  over  the  territories,  and  may  prohibit 
importation  and  sale  of  liquors  therein. 

Crews  d'  Ilann^mi  and  C,  S,  Blackdt  for  plaintiffs  in  error. 
Burton  E,  B*'nndt  and  //.  S,  Facte  for  defendant  in  error. 

CV'Ujie  reported  in  full,  57  V,  S.  App.  1,  86  Fed.  Rep.  456. 


lie  NARRAGANSETT  INDIANS. 
iFehriiary  ..V/,  JSUS.\ 

IJy  lijioPK  Island  Supkemp:  Court. 

Stair  fuay  hay  Jaiuls  front.  Indians  not  recognised  as  tribaL — 
The  j>n\vt*r  of  Coni^ross  to  re<rulate  coinniercij  with  the  Indian 
tril)(*s  did  not  pivclude  iiho<lc  Island  from  purchasing  tribal 
lands  from  the  NarraiTtmsett  Indians  whose  existence  had  never 
been  rec<»<ruizt'(l  l>y  the  Tnited  States,  and  who  existed  as  an 
Indian  tril»e  onlv  in  name. 

Thoimis  F,  Ft  mil  for  jjlaintilT. 
Arflmr  i.^ii,sltli([f  for  defendant. 

(  ase  rei»orted  in  full,  2<>  U.  I.  (Part  L>)  k;^,  170. 
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BLUTHENTHAL  tt  al. 

SOUTHERN  RAILKOAD  COMPANY. 
{A^ovember  J3,  1897.) 
By  United  STATta  Circcit  Court,  N.  D.  Ga. 

Carrier  may  h  /■•■finired  to  transport  car-load  loU  <\f  I 
into  a  SCat^  whr  r<>  the  aaU  of  thu  liquor  is  leg<U.^A  roilrc 
company  as  &  coiiuiiou  carrier  was  enjoined  pendente  Ui6  fro 
refusing  to  receive  and  transport  car  loads  of  liquor  in  original 
packages  where  the  business  of  tlie  complainant  in  transporting 
liquors  into  the  S^late  of  their  destination  under  the  lawful  police 
regulations  of  the  State  was  considered  by  the  court  to  be  illegit- 
imate. 

Glenn,  Slaton,  d*  PhiUipg  for  complainant. 

Dorsey,  Brewetfi\  »l*  Tloioell  for  defendants. 

Case  reported  in  full,  84  Fed.  Rep.  920. 

PEOPLE  OF  THE  STATE  OP  NEW  YORK.  <a  iW.  MOSES  DIJUR,  Appt.^ 

EDWARD  P.  BARKER  et  ai.,  iUipit. 
i  March  2Q,1S98.) 

By  New  York  Covkt  of  Appeals. 

State  cannot  tax  import's  in  original  packages. — ^Impi 
tobacco  in  original  packages  which  has  beeu  subjected  to  a  d 
under  the  United  States  rercTiue  laws  is  not  subject  to  E 
taxation. 

F.  li.  Minrath  for  appellant. 

George  S.  Coleman  for  respondent. 

Case  reported  in  full,  155  N.  Y.  330. 

GULP.  COLORADO,  &  SANTA  Ft  RAILROAD  COMPANY 

MIAMA  8TEAMBBIP  COMPANY. 
(March  SD,  189S.) 
United  States  Cikciit  Court  of  Appeals,  Fifth  Cntcurr. 

Carrier  is  not  precluded  from  /nakijig  exclusive  contract  u 
connecting  line. — A  carrier  is  not  precluded  from  making  a  c 
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tract  with  a  connecting  line  for  the  carrying  of  through  traflSe 
without  at  the  same  time  making  a  similar  contract  with  any  other 
party  able  to,  and  oflEering  to,  do  the  same  carrying  with  equal 
safety,  despatch,  and  responsibility,  by  the  provision  of  the  Inter- 
state Commerce  Act,  nor  from  agreeing  to  discontinue  all  through 
rates  and  divisions  and  all  interchange  of  traffic  with  other  lines 
so  far  as  possible,  and  to  demand  prepayment  of  freight  from  other 
lines. 

Statea  have  no  i)ower  over  irderalate  commerce  since  act  of 
1SS7. — State  statutes  can  have  no  application  to  interstate  or 
foreign  commerce  in  view  of  the  full  exercise  of  the  power  to 
regulate  such  commerce  by  the  act  of  Congress  of  February  -t 

1SS7. 

Pr'n\ite  suit  am  not  he  ^nuinta'tned  nitfh'r  act  of  1890, — Suits 
in  e(]uity,  or  injunction  suits  by  others  than  the  government,  are 
not  authorized  by  the  act  of  l?5lM),  ])rohibiting  conspiracies  and 
monopolies  in  restraint  of  trade  and  interstate  commerce. 

Carrier  not  rof/)j}eiU'd  to  (j ice  facilities  to  all  carriers, — A 
numdatory  injunction  will  nut  be  granted  under  the  general 
e(|uity  powers  of  a  court  to  com])el  one  carrier  which  has  con- 
tracte<l  for  tlirouirli  tratlic  with  another  to  give  a  third  carrier  the 
same  facilities. 

James  ILujrrmans  T,  .S.  Milter,  X,  A.  Stedman^  and  J.  W, 
Terrij  for  apj)ellants. 

J/.  i\  MrLe)tinrt,  Jtthii  Xitt/u\  and  F,  •Charles  Ilume  for 
apprllees. 

Case  reported  in  full,  :»-J  \\  S.  A  pp.  7:52,  S<»  Fed.  Rep.  407. 
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GCLF.  WESTERN  TEXAS.  4  PACIFIC  RAILROAD  COMPANY 

J.  M-  BARRY. 

graccA  J  J,  I89S.) 
By  Texas  Coubt  of  Civil  Appbaui, 

Siaie  cannot  imjxjst'  ]}€nalty  for  dieorimtinilton  in  j'lvigAC 
rates. — The  penalty  Imposed  for  unjust  diaurimi nation  in  bsqob- 
sive  freight  charj^es.  provided  by  Tosiw  Rov.  Slat.  ISItfi,  art*. 
4574,  4575,  is  not  iippliojible  M  ititerHtate  Blii[>inunt«. 

Co7i«ignmentfor  rontinuinu  shiptnfnt  to  anMor  Slalf  i»  inttfr- 
etate  commerce. — A  ^liipmont  of  cnttle  conMij^uwl  to  ii  puiiit  witli- 
out  the  State  to  W  forwarded  hy  continuous  shlpniont  ttirouffli 
connecting  carriers  and  for  which  a  through  rato  in  oharKt'd  to  ho 
paid  at  the  point  of  destination,  coimtitutiia  intorstato  ooniincrfo, 
although  the  carrier  receiving  them  limits  its  liability  to  its  own 
line. 

Proctors  for  appellants. 

Case  reported  in  full,  45  S,  W.  8U. 


C.  B.  CONES  &  BON  MANUFACTCRINQ  COMPANY.  Apjit.. 

ROSENBAUM  »t  at. 
{March  30,  1808.) 
Bv  Texas  Codbt  ok  Civil  Apphaui. 

foreign  corporation  nved-  not  obtain  j>er7nit  ttr  da  inlertUata 
husiness.^A.  salo  in  Texas  by  a  foreigu  coriwmtiou  of  jfouda 
manufactured  iu  the  State  of  itn  domicil  and  ahippM]  lnt<J  Tfiiu 
after  they  were  scild  is  a  transaction  Ui  luttiKtattf  oomuiervff,  ui<l 
a  permit  to  do  bni-ineiis  in  Texas  it  not  necoMBTjr  to  enalile  tliA 
corporation  to  sul-  f'>r  the  purcliaM  price  of  ttw  gooda. 

Smith  (fc  PhiU'p¥  Ujt  appellatil. 
McKinnon  tfe  (.'arltfm  for  appellees. 

Case  reported  i:i  full.  15  S.  W.  338. 
8  Late  us.  Affi.  4 


sttHcif  h\nihn»8  trtt/nn  ivriahi  terntiyry, — The  dechumtion  i 
FcfhTuI  iinti-tniKt  act  tlmt  every  contract,  coinl»iiuUioii  i 
furiii  of  trust  or  otherwit>e,  or  cun8pirac7  in  rettimint  of  tn 
(N>inin('rci\  uinoiig  the  si^voral  States  or  foreign  nations  ah 
illcpil,  (loort  not  a|>|>ly  to  a  stipulation  incidental  to  tlie  i 
the  hiisiiiess  of  a  shiphrokor  not  to  solicit  frei|cht  within  a  c 
territory  f<»r  shipment  to  foreif^i  ix>rt8. 

F.thrnrtl  li,  Whttfutj  for  appellant 
Winiaw  F,  lituyh'l  for  re8))ondents. 

Cum*  rept»rte<l  in  full,  *JJ»  App.  Div.  25^. 

STATE  OF  CONNECTICUT 
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place  in  which  tlie  business  of  traDsmitting  money  to  be  placed 
or  bet  on  any  horse  race,  etc.,  whether  within  or  without  the 
State,  is  permitted  or  carried  on,  or  to  be  concerned  in  euch  bnsi- 
neee,  is  not  an  unconstitutional  regulation  of  interstate  commerce 
aa  applied  to  an  agent  of  a  telegraph  company  who  keeps  sBch 
place  or  is  eng^ed  in  such  business,  and  tranBniite  the  money  to 
another  State  by  telegraph. 

Charles  E.  PerVms  and  Michael  J.  Keiieally  for  apiwllant. 

NcUhxiniel  li.  Jironson  for  the  State. 

Caae  reported  in  full,  70  Conn.  484,  40  L.  R.  A.  i 


J.  N.  HALL,  Plff.  in  Err.. 
STATE  OF  FLOBIDA- 
{DecmnUr  S3,  1897.) 
By  Florida  Bci-keme  Coitet. 

State  may  require  li<x7ise  of  one  who  h'caks  the  origina}-  pack- 
age  and  retails  goods. — The  license  tax  recinired  of  hawkera  and 
peddlers  by  Florida  Acts  1895,  chap.  4322,  §  9,  is  not  an  inter- 
ference with  interstate  commerce  when  applied  to  one  who  brings 
in  goods  from  another  State  and  aubsequently  offers  them  for 
sale,  not  in  the  original  packages,  bnt  at  retail  in  small  qaantiti«B 
at  various  places, 

E.  K.  Foster  and  T.  I'.  Lloyd  for  plaintiff  in  error, 
WiUiam  B.  Lamar  for  the  State. 
Case  reported  in  full,  23  Sg.  119. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  «t  wl. 
GEORGE  TYROLEB,  Apfit.. 

WARDEN  OF  CITY  PKI60N,  Ik)j-t. 
{Fehruary  Term,  1S9S.) 
By  New  Yobk  Slpremk  Coitht, 

State  may  provide  that  none  hut  authorized  agent  of  carrier 
shall  sell  iJofce^j.— The  provision  of  New  York  Laws  18»7,  diap. 


n}iti(»ii  is  without  thu  SUite,  to  a  iMiiiit  within  the  SUte,  be 
the  t'rri;rlit  charges  uro  less  if  the  8toek  is  shipped  to  each 
liiul  tlini  forwarded  to  the  point  of  destination  than  if  thi 
rates  were  oKtained,  is  iiitersUitc  commerce,  and  not  sabji 
re|;uliitinn  hy  tlie  State  i»r  its  railroad  commiMion. 

J/.  J/.  rru,u\  r.  A,  FulUr,  and  E.  P.  IIUl  for  appeUai 

•/.  ir.  7'  /'/•//  for  ap|K*llee. 

(  a.se  repi.rtetl  hi  full,  44  S.  W.  M'i. 


J  H.  TALBLTT.  il«<, 

t. 

STATK  OK  TEXAS. 
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solicits  orders  for  liplitning  rods  as  aj^nt  of  a  Arm  located  witli4 
out  the  State  which  makes  and  sliips  the  rods  in  obedience  to  t: 
orders  sent  them  by  the  agent,  who,  when  requested,  arista  illl 
placing  them  and  collects  therefor,  is  engaged  in  interstate  com- 
merce, and  not  liable  to  a  tax  required  of  canvassers. 

Hadewood  <&  SmiOi  for  appellant. 

W.  W.  Walling  and  Mann  Trice  for  the  State. 

Case  reported  in  full,  38  Tex.  Crim.  Rep.  -,  *4  S.  W.  1091. 


LOUISVILLE  &  N48HVILLE  RAILROAD  COMPANY  ti  a!.,  Appt:. 

HENRY  W.  BEHLMER. 

(JUarc/i.  28,  18.98.) 
By  United  States  Supreme  Cockt. 

SiiprcTne  court  wili,  Tiot  refuse  to  pentiit  aj^al  from  judg- 
ment enfoj-cing  order  of  Com?/iis»ion  to  operaU  aa  supersedeas. — 
This  court  will  not  grant  a  motion  to  declare  tliat  an  appeal  to  it  J 
from  the  circuit  court  of  appeals,  when  i>erfected  and  boudtl 
approved,  does  not  operate  as  a  supersedeas,  or  to  vacate  thfti 
supersedeas,  in  a  tase  where  the  jadgment  of  that  court  reversed-T 
the  decree  of  tbe  circuit  court  dismissing  a  suit  to  enforce  aaj 
order  of  the  Interstate  Commerce  Commission,  and  directed  tba| 
enforcement  of  such  order. 

Claudian  S.  Northrop  for  appellee,  in  favor  of  motion. 

Edward  BaxtKr  and  Joseph  W.  BamioeU  for  appellants,  in  .' 
opposition  to  m(..ti(jn. 

Case  reported  in  full,  lOlt  U.  S.  lUS,  42  L.  ed.  889. 

W.  T.  PEGUE8 


O.  P.  RAY.  Appt. 
{June  13,  1898.) 
By  Louisiana  SirrREME  Cockt. 

Negotiation  oj' sale  of  goods  located  in 
—The  negotiation  in  Loi 


another  Statue  is  inter- 
of  sales  of  goods 
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in  another  State  for  the  purpose  of  their  introdnction  into  die 
former  State  is  interstate  commerce  within  the  provision  of  the 
Federal  Constitution,  and  a  license  tax  cannot  be  imposed  by  a 

State  law  on  the  seller. 

That  drummer  undertakes  to  driver  the  goods  does  not  neces- 
sarily bring  him  within  such  laws. — That  a  commercial  dram- 
mer  who  solicits  orders  for  his  house  located  out  of  the  State 
taking  with  him  samples  of  goods  of  wares  dealt  in,  andertakes 
to  deliver  the  goods  or  wares  in  his  wagons  at  the  homes  of  the 
purchasers,  does  not  necessarily  bring  him  within  La.  act  No.  150, 
of  1890,  §  13,  requiring  a  license  on  *' traveling  vendors"  of 
certain  goods. 

Wi.se  cfc  Ilerndon  for  appellant. 

e/.  ir.  Parsons  and  CharUs  Wheaton  Elam  iiit  appellee. 

Case  reported  in  full,  50  I^.  Ann.  590,  23  So.  904. 


UNITED  STATES,  Appi,, 

^' 
JOINT  TRAFFIC  ASSOCIATION  ti  at. 

{October  2^,  1898.) 
l>v  United  Statks  Supreme  Court. 

CongtYss  )iHi]j prohibit  inaintenance  of  rates  on  itiierstaie  rail- 
road. — Congress  has  the  power  to  prohibit,  as  in  restraint  of 
inter>tate  commerce,  a  contract  or  combination  between  com- 
peting railroad  companies  to  establish  and  maintain  interstate 
rates  !iii(l  fares  for  tlie  transportation  of  freight  and  passengers 
on  any  of  tlie  railroads,  ])artie8  to  the  contract  or  combination, 
even  though  tlio  rates  and  fares  thus  established  are  reasonable. 
So,  ( 'onL^ress  has  the  i>ower  to  forbid  any  agreement  or  combina- 
tion aniniig  ur  ])etween  comi>eting  railroads  for  interstate  com- 
merce, l»y  means  of  which  competition  is  prevented. 

The  e«»urt  says:  "The  (piestion  really  before  us  is  whether 
Congress,  in  the  exercise  of  its  right  to  regulate  commerce  among 
the  stneral  States  or  othenvise,  has  the  jwwer  to  proliibit,  as  in 
restraint  of  interstate  commerce,  a  contract  or  combination  be- 
tween eoinpeting  railroad  corporations  entered  into  and  formed 


AmBnux. 


for  the  parpaie  of  €«tal)Itehmg  Knd  nminbuning  intvntiite  nti 
and  fares  for  the  tmnsportAtioD  of  fmjjht  aiul  )»wm>ti(re»i  on  ftlijr 
of  the  rultoiuls.  ^^articji  to  the  contntfit  or  comhiitAtioii,  ttvm 
though  the  mU-s  aiul  fnro-s  Ihiia  ixitahlutlicd  Hn>  nMWOimlilo.  Hm 
not  CongrCAi,  with  rej^anJ  to  interstate  ixniiiiiorM  aiul  In  the 
■coarse  of  rpgulating  it  in  the  caeu  of  railroatl  corporHtitMiH,  the 
power  to  say  that  no  contract  or  combtiiiition  Hhnll  ho  h<|tnl  wliie}i 
shall  restrain  traile  and  coiiimerco  b;  •liultiiif^  out  tho  i>)H>mtiiiti 
of  the  gene^al  law  of  competition  If  Wo  tliink  it  Irnn.  Wo  think 
it  extends  at  least  to  Uio  prohibition  of  contrutitM  relating  to  Iht.iil'- 
ftate  commerce  wliich  wouW  oxtinguiali  all  coiiipetitimi  lu'twovn 
otherwise  competing  railroad  corporations,  and  wliloh  would  In 
that  way  rei^traiu  an  interstate  trade  or  comnicmu.  "Wo  do  tint 
think  that  wiion  tlio  grontooB  of  this  public  frunehlia  are  oum- 
peting  railroads  seeking  the  hnsine^a  of  trannpurtHtidn  nf  men 
And  goods  from  one  Stnte  to  another,  tliat  orrlinnry  riYHiloni  of 
-contract  in  the  use  and  nmnagemeiit  of  their  property  rminirti* 
the  right  to  combine  aa  one  consolidated  and  powerful  aMoelatlon 
for  the  parpoBo  of  stiHing  competition  among  themitolvoN,  and  of 
thus  keeping  tlioir  ratos  and  chorgcs  higher  than  they  might 
otherwise  be  under  the  laws  of  compt-titioti.  And  thi«  ii  lu, 
■even  though  the  rates  provided  for  in  the  ngriHiment  may  for  thn 
time  be  not  luoro  than  are  reanonahlo.  They  may  i!a«lly  and  at 
any  time  be  inorease<l.  It  is  t)io  <Mmbination  of  th«M  largo  an<1 
powerful  corporations,  covering  vast  sw-tioni  nf  birrltJiry  aiii! 
inflDencing  trade  throughout  the  whole  extent  tlieroof,  and  aotiiiff 
as  one  txxly  in  all  the  niattcrs  over  which  th»  ooinhlnHtiiifi  oi- 
tende,  that  ty^nstitatcti  tlie  al]<^(od  erll,  wid  In  rwi^nrd  to  wldub, 
«o  &r  as  the  combination  operate*  upon  and  mtratn«  lntonptot« 
■commerce,  Congrem  hai  the  power  to  l^aUte  and  prohibit." 

Jofm  K.  Jlidtardi  tor  sppedaat. 

JatfiM  C.  Carter,  Oearffe  F,  EdrMtnd*,  Edvard  J.  PA^JMI, 
Z^vria  Casa  I^Iyard,  Jamea  A.  Logan,  Jt>hn  O.  Johnson,  Jieitri 
W.  De  Fi>r(jft.  ao'l  David  WUeeas  tor  appeiletMi. 

Case  report<;d  in  fDU,  171  U.  S.  905,  43  I.  «1.  259. 
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CITY  OP  YORK  et  al. 

V. 

CHICAGO,  BURLINGTON,  &  QUINCY  RAILROAD  COMPA.NT. 

{N(yoemleT  3,  1898.) 

By  Nebraska  Supreme  Court. 

Ordinance  imposing  occupation  tax  on  railroad  valid, — Ad 
ordinance  imposing  an  occupation  tax  on  each  railroad  corporatioa 
carrying  or  transporting  freight  or  passengers  to  or  from  any 
point  within  the  limits  of  the  city  and  any  point  within  the  limits 
of  the  State,  and  having  a  depot  within  the  city  limits,  expressly 
excepting  and  exempting  from  the  levy  of  the  tax  all  interstate 
trailic  commerce  or  business  of  such  corporation,  does  not  violate 
the  Federal  Constitution  as  imposing  a  burden  on  interstate 
commerce. 

T.  E,  Bennett  for  plaintiffs  in  error. 

J,  IF.  Deweese^  F.  E,  Bishop^  and  F.  C.  Power  for  defendant 

in  error. 

Case  reported  in  full,  70  N.  W.  1065. 


CLEVELAND.  CINCINNATI,  CHICAGO.  &  ST.  LOUIS  RAILWAY 

COMPANY 

t». 

PEOPLE  OF  THE  STATE  OF  ILLINOIS.  «  rtL  THOMAS  M.  JETT. 

{Octoher  i?4,  1S9S.) 
IJy   Illinois  Stpreme  Court. 

State  nuuf  require  interstate  trains  to  stop  at  county  seats. — 
The  reijiiireinent  of  Illinois  act  of  July  1,  1879,  §  25,  that  all 
regular  passeiifi^er  trains  shall  stop  at  the  railroad  station  of  conntj 
seats  to  receive  and  let  oil  passeuf^ers,  is  not,  as  applied  to  inter- 
state trains  riinnin*^  over  tracks  constructed  under  the  authority 
of  the  State,  an  unlawful  interference  with  interstate  commerce. 

The  court  relies  principally  upon  the  prior  case  of  Chicago  dk 
A,  //.  Co.  V.  Proph\  l<)r>  111.  057,  but  says  that  the  company 
cannot  hy  its  manner  of  doni(>;  business  esca])e  such  control  and 
(lisrcirard  a  statute  of  the  State  which  seeks  to  regulate  and  con- 
trol domestic  (M>ncerns  within  the  limits  of  the  State  for  the 
l)ublic  welfare  and  <i^eneral  ^ood.     Api>ellant'8  '' Knickerbocker 


special "  ie  not  national  in  its  character,  requiring  uniformity  of 
regnlations  aflEectin^  all  States  alike.  The  act  is  not  an  interfer- 
ence with  interstate  commerce.  Imt  a  mere  police  regulation 
applicable  only  to  the  limits  of  the  State  of  Illinois.  It  no  more 
interferes  with  the  expedition  with  wliicb  trains  passing  through 
the  State  carryinj;  passengere  from  one  State  to  another  may 
reach  their  destination  than  does  a  regulation  limiting  tlie  speed 
of  trains  running  through  a  crowded  thoroughfare,  and,  like  the 
latter  regnlation,  is  fur  the  public  welfare, 

John  T.  Dye  and  George  F.  McNulty  for  ajipellant. 

M.  T.  Moloney,  Attorney  General,  and  Thomas  M.  Jett,  State's 
Attorney,  T.  J.  iS-'oJield,  James  M.  Tr'ueti,  and  M.  L.  Newell^ 
for  appellea 

Case  reported  in  full,  175  111.  359. 


NORTHERN  PACIFIC  RAILWAY  COMPANY,  Appt., 

KEYES  et  al 

GREAT  NORTHERN  RAILWAY  COMPANY 

3AHE. 

CHICAGO.  MILWAUKEE,  &  ST.  PAUL  RAILWAY  OOMPANT 

SAME. 

{December  S3,  1898.) 

Bt  Unfted  States  Ciitccrr  Coubt  (D.  N.  D.)- 

State  cannot  ret/iUa/e  charges  on  interstate  hiMviums. — A  Htate 
has  no  jurisdiction  to  reduce  excessive  income  of  a  carrier  da- 
rived  from  intersfcite  business, 

Interaiate  busin-j^'is  cannot  be  divided  on  mileage  hagis  for  ike 
purpose  of  fixing  raUs  within  a  State. — Interstate  commerce 
originating  within  a  State  cannot  be  divided  upon  a  mileage  basia 
so  that  a  portion  thereof  within  the  State  may  be  subject  to  the 
control  of  the  State  over  its  rates. 

C.   W.  Bunn  for  plaintiff  Northern  P.  R.  Co. 
M.  D.  Grover  for  plaintiff  Great  Nortlioni  R.  Co. 
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George  H.  Peck  and  Ballj  Watson j  <&  Mayday  for  plaintiff 
Chicago,  M.  &  St.  P.  E.  Co. 

John  W.  Cowariy  Attorney  General,  for  defendants. 

Case  reported  in  full,  91  Fed.  Rep.  47. 


LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COMPANT. 

Plff.  in  Err,, 

V. 

STATE  OF  OHIO,  ex  rel,  GEORGE  L.  LAWRENCE. 

{F.elruary  20,  1899.) 

Bv  United  States  Supreme  Court. 

Stute  may  refpiire  reasonahle  number  of  trains  to  stop  4U  im- 
j>(»rtayit  stations, — The  Ohio  statute  requiring  eacli  railroad  whose 
road  is  operated  within  the  State  to  cause  three,  each  way,  of  its 
regular  trains  carrying  passengers,  if  so  many  are  run  daily,  Sun- 
days excepted,  to  stop  at  a  station,  city,  or  village  containing  over 
3,000  inhabitants  long  enough  to  receive  and  let  off  pafisengers,  is 
for  the  puhlie  convenience,  and  is  not  a  regulation  of  interstate 
connnerce  and  unconstitutional  when  applied  to  tlie  trains  of  a 
corporation  of  the  State  engaged  in  interstate  commerce. 

State  )iiay  eriact  reai^onaMe  7*egulatums  governing  running  qf 
trains  ca/^rying  viaiU  and  goverriinent  supplies. — U.  S.  Hev. 
Stat.  ,^  r)25S,  authorizing  railroad  companies  to  carry  government 
i^upi)lic*s,  mails,  otc,  from  one  state  to  another,  does  not  prevent 
tlie  State  from  enacting  such  regulations,  with  respect,  at  least,  to 
a  railrna<l  (corporation  of  its  own  creation,  as  are  not  directed 
against  interstate  commerce,  and  are  not  regulations  thereof,  but 
only  incidentally  or  remotely  affected,  and  are  designed  to  pro- 
mote the  public  convenience. 

Gauyt.  C,  Greene  for  plaintiff  in  error. 
\Y,  IL  PiilhamuH  for  defendant  in  error. 
Ca-^e  reported  in  full,  173  L'.  S.  285,  43  L.  ed.  — . 
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PEOPLE  OF  THE  STATE  OP  ILLINOIS 
EDWAIID  ULLMAN. 
{July  3.K  1898.) 
11t  Illikois  CiHcorr  Court,  Cook  Coumtt. 

State  cannot  limit  sale  of  railroad  tickets  to  authorised 
agents. — The  interstate  commerce  clauee  of  the  United  States 
Cunstitntion  is  violated  by  a  statute  which  Bttempts  to  make  it  a 
penal  offense  for  a  person  not  authorized  by  the  charter  of  a 
railroad  or  a  steamship  to  sell  railroad  or  steamboat  tickets. 
Case  reported  in  full,  3  Cliica^o  L.  J.  Weekly,  337. 

HOUSTON,  EAST  A  WEST  TEXAS  RAILWAY  COMPANY,  Appt.. 
PETERS  &  WJLLIS. 
{March  11,  J897.) 
]jy  Texas  Court  of  Civil  Appeaia 

State  cannot  impose  penalty  on  carrier  for  failure  to  deliver 
interstate  shipment. — The  Texaa  act  of  1882  presorihing  a  penalty 
for  failure  of  a  carrier  to  deliver  goods  in  its  posseseion  on  de- 
mand of  the  consignee,  and  tender  of  the  freight  apeciHed  in  the 
bill  of  lading,  is  inoperative  so  far  as  it  imposes  a  penalty  upon  & 
carrier  engaged  in  interstate  commerce,  becanee  it  is  in  conflict 
with  the  act  of  Congress  of  1887. 

The  Court  bases  its  rulings  upon  6vlf,  C.  *&  S.  K  JS.  Co.  r. 
Ilejley,  158  U.  S.  98,  39  L.  ed.  91U. 

W.  H.  Wilson  and  Baker,  Botis,  Baker,  tfe  Lovett  for  appel- 
lant. 

ffiU  <&  Hill  ior  appellees. 

Case  reported  in  full,  15  Tex.  Civ.  App.  615. 

L.  MILLER  tt  al..  Appl».. 
JAMES  B,  GOODMAN, 
{May  17,  1S97.) 
By  Texas  Sdpbeme  Cocrt. 

State  cannot  require  foreign  corporation 
state  as  condition  to  maintaining  action 
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nte  requiring,  as  a  condition  of  the  right  of  a  foreign  corporatioa 
organized  for  pecuniary  profit  to  maintain  a  suit  or  action  in  the 
courts  of  the  State  upon  any  demand  arising  out  of  the  contract 
or  tort,  that  it  shall  have  filed  its  articles  of  incorpK>ration  in 
the  office  of  Secretary  of  State  before  the  contract  was  made  or 
the  tort  committed,  interferes  with  interstate  commerce,  and  is 
void  so  far  as  it  applies  to  sales  by  a  foreign  corporation  of  goods 
manufactured  in  another  State  and  shipped  into  Texas,  whether 
the  goods  are  sold  before  or  after  shipment. 

The  ruling  is  placed  upon  A%her  v.  Texas^  128  IT.  S.  129,  89 
L.  ed.  368,  and  Hoblnns  v.  Shelby  County  Taxing  Dist,  120 
U.  S.  489,  30  L.  ed.  094,  1  Inters.  Com.  Rep.  45. 

Perryman,  Gillespie,  <&  BuUitt  and  Gordon  Bullitt  for  ap- 
pellants. 

Crawford  &  Crawford  for  appellee. 

Case  reported  in  full,  91  Tex.  41. 


JOHN   McLEOD.   RECEIVER   OF   OHIO   VALLEY   RAILWAY 

COMPANY.  AppU. 

V, 

ROBERT  M.  LANDER  et  oL 
i,(hU>h€r  7,  1S9S.) 

I>Y  Kentucky  Court  of  Appeals. 

State  viay  7*eqxiire  sejHirate  coacJue  for  xohite  and  colored ptu- 
semjers, — The  requirement  of  the  Kentucky  statute  of  separate 
coaches  for  white  and  colored  passengers  does  not,  at  least  as  ap- 
plied to  carriage  wholly  within  the  State,  violate  the  interstate 
cointnerce  clause  of  the  Federal  Constitution,  altliongh  the  line 
extends  ])ey()nd  the  State. 

The  ruling  was  placed  upon  Britton  v.  Atlanta  cfe  C.  Air-Line 
A\  Co.  SS  N.  C.  542, 48  Am.  Dec.  749 ;  Chesapeake,  O.  ifc  S.  W.  B. 
C<f.  V.  Wel/s,  S5  Tenn.  015;  Day  v.Owen,  5  Mich.  525, 72  Ain.  Dec 
62 ;  West  Chester  cfc  J\  li.  Co.  w.  Miles,  55  Pa.  209, 93  Am. Dec.  744; 
Com.  V.  Pouter,  7  Met.  596,  41  Am.  Dec.  465;  Murphy  v.  WeH^ 
em  tO  .1.  R.  Co.  23  Fed.  Rep.  637;  Ilonck  v.  Southern  P.  B. 
Co.  .SS  Fed.  Kep.  226,  4  Inters.  Com.  Ilep.  441;  LouiwiUe^  Jf, 
O.  cl'  T.  li.  Co.  V.  Mississij^pi,  133  U.  S.  587,  33  L.  ed.  784,  8 
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Intere.  Com.  Rep.  8l)l;  and  PUsay  v.  Farguaon^  163  U.  S.  537, 
41  L.  ed.  256. 

The  court  says  it  ie  well  known  that  a  large  portion  of  the 
white  race  is  opposed  to  being  required  to  keep  the  sanie  seat 
or  to  travel  iu  the  same  coaches  that  are  occupied  b^'  the  colored 
race,  and  it  is  wholly  iiuiiiatcria!  whether  the  colored  race  shares 
tlie  same  feeling  in  that  regard  or  not  towards  the  white  [■ace. 
but  the  presumption  is  that  many  of  them  likewise  prefer  to 
occupy  seats  in  coaches  not  occupied  by  white  persons.  Bnt 
whether  this  be  true  or  not,  it  is  manifestly  better  tor  the  colored 
race  to  be  separated  from  the  \Fhite  race  than  to  be  placed  in  the 
same  coach  with  white  pereone,  with  the  result  that  the  same 
would  be  offensive  to  the  white  race ;  for,  if  this  Ije  trne,  it  would 
reasonably  cause  ilistiirbances  which  would  be  alike  disagreeable 
and  injurious  to  both  races.  It  seems  to  us  that  the  law  com- 
plained of  is  more  necessary  for  the  comfort,  convenience,  and 
protection  of  the  colored  race  than  of  the  white  race;  and  it  is 
to  be  regretted  that  the  law  has  not  been  accepted  by  both  races 
as  designed  and  intended  for  the  mutnal  benefit  and  protection 
of  both  races, 

Fairleigh  <&  Straus  and  Hunter  Wood  for  appellant. 

John  Feland  tfc  Son  for  appellees. 

Case  reported  in  tali,  20  Ky.  L.  Rep,  yi3. 


WALTER  WOESaNBR,  Appt.. 
H.  T.  COTTAM  &  CO.,  LIMITED. 
{Nmiemher  9,  1898.) 
IfY  Texas  Court  of  Crvri.  Appeals. 

State  cannot  T(<jitJate  a  note  ghien  for  goodn purchased  in  one 
State  from,  a  sell-'i'  resitiinif  iii  another  State. — A  note  executed 
for  the  purchase  of  gotxls  sold  to  a  purchaser  in  one  State  by  a 
seller  in  another  State  rt-latee  to  interstate  commerce,  tlio  regula- 
tion of  which  is  beyond  the  power  of  a  StnUi  legislature. 

Franchise  tax  cannot  be  imposed  upon  a  foreign  aorporation 
aeUing  goods  within  the  State. — A  State  statote  Je  unconstitu- 
tional and  void  which  attempts  to  impose  a  franchise  tax  upon 


i 


Ixii  .  APPENDIX. 

foreign  corporations  selling  goods  to  persons  in  the  State,  the 
sales  oeing  consummated  at  tiie  domicil  of  the  corporation  oat  of 

the  State,  although  the  orders  are  taken  by  traveling  salesmen 

within  the  State  and  transmitted  to  the  corporation  or  by  letten 

directed  to  the  corporation. 

M.  C.  GraribeTry  for  appellant. 

Case  reported  in  full,  47  S.  W.  078. 


SOUTHERN   INDIANA  EXPRESS  COMPANY 

r. 
UNITED  STATES  EXPRESS  COMPANY. 

{August  -4,  1898:) 

By  Untfed  States  Circuit  Coitbt,  D.  Ind. 

Kcpress  company  need  not  extend  equal  credit  to  all  contiecU 
in(j  carriers. — The  obligation  to  furnish  equal  facilities  without 
discrimination  does  not  require  a  common  carrier  to  advance 
money  to  all  other  carriers  on  the  same  terms  or  to  give  credit 
for  the  carriage  of  articles  of  trade  and  commerce  to  all  carriers 
bei.'ause  it  extends  credit  for  such  service  to  some  others. 

liiprtHs  compames  not  loittiin  the  Interstate  Commerce  Act. — 
The  Interstate  Commerce  Act  does  not  apply  to  express  compan- 
ies properly  so  called. 

Tliii  court  says:  ''There  is  no  principle  of  the  common  law 
reijuirini^  a  coHinion  carrier  receiving  articles  of  trade  and  com- 
inerce  from  a  connecting  line  to  advance  or  assume  the  i^ayment 
of  the  charges  accrued  thereon  for  the  transix>rtation  of  such 
articles  from  the  point  of  origin  to  the  coimecting  line.  If  it 
does  thus  pay  or  assume  such  accrued  charges,  it  can  retain  a  lien 
upon  the  property  transported  for  their  payment  as  well  as  for 
the  payment  of  the  charges  due  to  itself  for  such  transportation. 
An  express  company,  like  any  other  common  carrier,  lias  a  ri^t 
to  demand  that  its  charges  for  transportation  shall  l>e  paid  in 
advance,  and  is  under  no  obligation  to  receive  goods  for  tranB- 
]K»rtation  unless  such  charges  are  j>aid  if  demanded.  .  .  . 
An  express  comi)any,  in  the  absence  of  contract,  is  under  no 
obligation  to  receive  and  transport  fi»r  the  original  consignor,  or 


to  oontinae  the  ti'aueportatioii  for  a  connecting  carrier,  without 
the  prepayment  of  its  chargee  if  demaadod.  The  furnialiing  of 
eqnal  facilitiee  witliotit  digcrimiiiatioii  does  not  require  a  common 
earner  to  advance  money  to  all  other  carriers  on  the  same  terma, 
nor  to  give  credit  for  the  carriage  of  articles  of  trade  and  com- 
merce  to  all  carriers  because  it  extends  credit  for  such  services  to 
othere." 

Joseph  S.  Shea  and  Francis  M.  Tnasall  for  complainant. 

Baker  cfe  DanUh  for  defendant. 

Case  reported  in  full,  88  Fed.  Rep.  659. 


STATE  OF  SOUTH  CAROLINA, 
C.  E.  COOP,  Appt. 
{July  5,  1898.) 
By  Sooth  Casoli?ia  Scpkeme  CorKT. 

Picture  f  rat/be  m  ay  he  considered  as  part  of  jticture  in  deter- 
mining whether  or  jwt  seller  is  a  peddler. — The  sale  of  a  frame 
for  a  portrait  made  in  another  State  to  fill  an  order  takeu  by  a 
solicitor  in  the  State  where  it  was  delivered  is  a  mere  incident  to 
the  taking  of  the  order  for  the  portrait,  and  is  not  within  the 
provisions  of  a  State  statute  against  peddling  without  a  hcense, 
where  the  order  for  tlie  portrait  contained  a  provision  that  it 
should  be  delivered  in  a  frame  which  the  purchaser  of  tho 
portrait  should  have  the  option  of  buying  at  wholesale  price. 

The  court  says :  "  It  is  not  contended  by  the  State  that  the  sale 
and  delivery  of  the  portraits  for  which  orders  had  been  previously 
given  was  in  violation  of  the  hawkers'jand  peddlers'  act,  bat  that 
it  was  unlawful  to  sell  the  frames.  The  portraits  and  frames  are 
shipped  to  the  agent  at  the  same  time  and  the  portraits  are  dc* 
livered  in  the  frames  which  the  party  is  not  compelled  to  buy. 
but  may  do  so  if  he  sees  lit.  A  portrait  is  not  complete  without 
a  frame,  and  a  frame  may  be  properly  regarded  as  a  part  of,  or 
incidental  to,  the  picture.  If  the  person  to  whom  the  portrait 
was  dehvered  did  not  purchase  the  frame  in  which  it  was  then 
placed,  he  would  veiy  likely  purchase  a   frame  elsewhere.     It 
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docs  not  appear  that  the  agent  sells  the  frame  to  any  except  those 
who  had  given  orders  for  the  portraits,  nor  that  he  goes  to  any 
place  to  sell  the  frames  except  where  he  is  required  to  go  to  de- 
liver the  portraits.  The  person  ordering  the  portrait  knows, 
then,  that  it  will  be  delivered  in  a  frame,  and  that  he  will  have 
an  opportunity  of  purchasing  it  at  that  time.  .  .  .  This 
case  does  not  fall  either  within  the  letter  or  the  spirit  of  the 
statute  against  hawkers  and  peddlers,  and,  even  if  the  statute 
could  be  constnied  as  intending  to  embrace  a  case  like  this,  it 
would  be  unconstitutional  on  the  ground  of  interference  with 
interstate  commerce." 

P,  11,  Nelson  for  appellant. 

W,  St.  Julioi  Jervey  for  the  State. 

Case  reported  in  full,  52  S.  C.  508,  41  L.  R.  A.  501. 


OLIVER  FINNEY  GROCERY  COMPANY 

r. 
R.  A.  SPEED  et  ah 

{March  2G,  JS9S,) 
I>Y  United  States  CiiicriT  Coirt,  W.  D.  Tenn. 

Kjnal  tax  <m  all  inarch  ant  8  is  7wt  an  interference  with  cam- 
lueroc, — A  tax  on  incTchaiits  of  a  certain  amount  on  each  $100 
worth  of  ])roporty,  although  called  a  privilege  tax,  is  not,  if  ap- 
])lical)Ie  to  all  alike,  an  unconstitutional  interference  with  oom- 
nierce. 

Tho  court  says :  "  It  appears  uj)on  the  face  of  the  bill  and  the 
acts  of  tlic  Ie<>:isIaturo  that  the  taxes  assessed  an<l  levied  are  not 
assessed  and  levied  upon  the  imported  goods  directly,  indirectly, 
(»r  remotely,  in  any  legal  sense,  but  arc  a  valid  exercise  of  the 
I)(»\ver  of  the  State  over  persons  and  Inisiness  within  its  borders. 

Henri/  Craft  for  com])lainant. 

(Mronjr  li,  Pi'term^  C.  />.  J/.  tirccHy  and  11^.  B.  Eldridge  for 

defendants. 

("ase  rei>orte<l  in  full,  n7  Ke<i.  Kep.  408. 


JULIA  SELKIRK,  Appt , 
P.  O.  BTEVKNa  rtal,,  flmpto, 

(:^fay  m,  ms.) 

By  M11TNE8OTA  SrpKKMK  C'orKT. 

Commerce  beiv-ee?i  Indian  rftiervaiion  nnil  othiir  parU  of  Slate 
is  not  interstate  cnmmerctt. — Coimnewe  bctWMii  aii  Indian  rtfef- 
vation  and  othei-  jiluces  in  tlio  aame  State  do«e  nut  uomtitnte  in- 
terstate comment.. 

Plaintiff  was  sn  Iinlinii  nnd  an  autnnl  inlialiitant  nf  WlilU;  Kitrtli 
Indian  reservatic.n,  »itUHto(l  within  the  Iiinit«  of  tijo  StaUt  of  JUin- 
neaota,  and  a  tra^li-r  thereon  nnder  a  Wntrnta  from  tJio  Tnltod 
States.  She  pnrilia.He(l  npon  the  reaorvation  fnrm  Indiam  ruilding 
thereon,  and  wh.,  were  membera  of  Mi«  trilnv  locate)!  tbttroon,  a 
quantity  of  game  hirdw  which  were  leilled  thereon  liy  the  Indfiinit, 
and  attempted  t<.  .Iiip  thein  ont  of  the  State,  The  fcaoie  wanl«n 
of  the  State  seize  <l  tlie  hirds,  and  having  «>M  4hem,  paid  the  pro- 
ceeds thereof  inti.  tlie  State  trcMnry  onderaStat^  law  providing 
for  the  protection  i;f  jram*:.  Plaintiff  theranpon  hmof^bt  sait  to 
recover  the  valnc  •;{  tlte  property,  eiainiinf;  th«  Btate  had  m>  otm- 
trol  over  it. 

The  court  said  :  "  It  is  immaterial  wheUter  tlia  ahipmenc  of  (b* 
game  in  question  commenced  nn  tlie  rewrratioti  m-  off  it,  .  ,  . 
for,  if  it  commei}<?>'<i  <<n  ihe  reservation,  no  qaeitioa  of  tni 


B  can  ari>--,  fur  tli 

it  has  jurisdiction  hX'T  it," 

M.  L.  Countryni-in  for 

T.  E.  Byrnes  {"X  n-sjifu 

Case  reported 


ull.  't< 


reservation  it  a  {MUt  of  the  Stale,  aiui 
for  the  porpona  of  thw  aetioo. 

appellant 

I  I..  It.  A.  7M. 


POND  DF.rKEll  I.CMItBR  rOMPAin'.  Ayft.. 
HPBNCRR 

\Ai>rii  is,  itm.) 

Bv  (7siTKri  Stati  ■■'  iwrirr  rVtrirrfir  XmxiM,  Pimi  Cnwmr, 

CarriTf'  ''onirn-tn  nrf  mil  lu  A«  ifrflnmt  iff^i^  in  cnQatfral 
j>roceedin(is  l/f.r.a'it.'  -if  ,iU/nj^I  finttttiim  ■>/'  /»('mdaU  Ctmumgrre 
Avt. — Contracts  I'T  <-arriiiK«  ntaitv  liy  fnrnvt*  within  tJi«  B(ir>p(i  of 
their  general  pow."-  in-  ti<<t  1..  U\  dwtared,  io  any  eollMeral  pnv 
8  Ihters.  Appx.  n 
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ceedings,  unll  and  void  by  reason  of  Botne  alleged  or  siippoecd  de- 
parture from  the  requirements  of  the  Interstate  Commerce  Act 
with  reference  to  the  matters  of  fares  and  charges. 

Shipj>er8  are  not  required  to  ascertain  local  ration  connecting 
lines. — A  shipper  of  goods  over  lines  within  the  Interstate  Com* 
merce  Act  is  not  bound  to  ascertain  the  local  rates  on  the  con- 
necting lines,  or  know  or  assume,  as  matter  of  law,  that  the  car- 
riers cannot  contract  for  a  through  rate  lower  than  the  combina- 
tion of  the  local  rates ;  nor  is  be  bonnd  to  make  persona]  inveeti- 
gation  or  inqniry  at  the  office  of  the  Interstate  Commerce  Coni- 
mifision  to  learn  if  a  through  or  joint  rate  has  been  tiled,  and  what 
are  its  terms. 

The  court  says:  "Undoubtedly  the  Interstate  Commerce  Act 
purposes  to  control  the  carriers  in  eucK  a  way  as  wilt  insure  to 
persons  and  localities  shipping  by  them  jnst,  fair,  and  equal  treat- 
ment. ...  It  nowhere  intimates  by  any  express  laugua^ 
that  contracts  made  by  carriers  within  the  scope  of  their  general 
powers  are  to  be  declared,  in  any  collateral  proceeding  which  mat 
arise,  nnll  and  void  by  reason  of  some  alleged  or  supposed  d©- 
partnre  from  the  requirements  of  that  act  with  reference  to  tlie 
matter  of  fares  and  charges.  On  the  contrary,  as  we  read  tlio  Act, 
it  ia  strongly  implied  that  the  can-ier  will  not  only  be  liable  to  the 
government  and  to  any  private  party  injured,  for  a  violation  of 
the  provisionsof  the  Interstate  Commerce  Act,  but  that  the  carrier 
will  also  most  certainty  be  bound  on  its  contract  to  the  party  with 
whom  it  contracts." 

W.  R.  IJammond  for  a))|>ellant, 

John  T.  Glenn,  John  M.  Slalon,  and  Benjamin  Z,  Phillips 
ioT  appellee. 

Case  reported  in  full,  58  U.  S.  App.  173,  80  Fed.  Rep.  846,  3(» 
C.  C.  A.  430. 


JACOBS  PHAHMACy  COMPANY 
CITY  OF  ATLANTA. 
{Septeinier  IS,  1898.) 
Br  UNrrKD  States  CiKcriT  Coort,  N.  I).  tJa. 

State  may  forbid  gale  qf  liquors  in  connection  vnth  druat.— 
Forbidding  the  sate  of  intoxicating  liqaora  in  connoction  with 
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drage  does  not  violate  the  ioterBtate  commerce  clause  of  tiie  Fed- 
eral Constitution, 

The  court  says ;  "  So  far  as  it  is  contended  that  this  ordinance 
interferee  with  interstate  commerce,  it  is  only  neceefiary  to  repeat 
that  there  is  not  the  slightest  interference  with  complainant  seU- 
ing  its  iiqnors,  the  only  restriction  being  not  to  sell  tliem  in  con- 
nection with  drugs.  Under  none  of  the  authorities  does  this  local 
regulation  of  the  manner  of  keeping  and  selling  liquors  violate 
the  interstate  commerce  clause  of  the  Constitution  of  the  tTnited 
States." 

King  t6  Spalding  for  complainant. 

James  A.  Anderson  and  J.  T.  Pendleton  for  defendant. 

Case  reported  in  full,  89  Fed.  Rep.  244. 


MANNHEIM  INSURANCE  COMPANY.  Appt., 
ERIE  &  WESTERN  TRANSPORTATION  OOMPAKT. 
{May  S5,  1S$8.) 
Bt  Hinmesota  Supreme  Coukt, 

freight  rates  will  be  deemed  to  he  hosed  upon  limitalioti  of 
liahiliti/  where  the  rate  sheet  states  that  property  not  shipped 
under  uniform  hill  shall  he  subject  to  higher  rates. — Specific 
freight  rates  iu  a  rate  sheet  filed  with  the  Interstate  Commerce 
Commission  by  two  connecting  carriers  engaged  in  interstate 
commerce  will  be  deemed  to  be  based  upon  a  bill  of  lading 
limiting  the  common-law  liability  of  carriers,  where  the  rate 
sheet  states  that  the  rates  are  subject  to  an  ofiicial  classifica- 
tion filed  witb  the  Conimiasion  which  specifically  states  in  detail 
the  rates  under  a  form  of  bill  of  ladiug  called  uniform  bill  of 
lading,  limiting  the  common-law  liability  and  stating  that  rates 
on  property  not  shipped  subject  to  the  conditinns  of  the  uniform 
bill  are  a  specified  percentage  higher  than  tlie  reduced  rates 
under  tlie  unifonn  bill,  where  the  CommisEion  has  always  treated 
such  classification  as  a  component  and  concomitant  part  of  every 
schedule  rate. 

That  one  cl'tss  of  rates  is  unreasonahU  does  not  invalidate 
entire  schedule. — That  the  rates  under  the  common-law  liability 
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specified  in  a  rate  sheet  filed  with  the  Interstate  Commerce  Com- 
mission by  two  carriers  engaged  in  interstate  commerce  are  un- 
reasonable and  exorbitant  does  not  render  the  rates  under  the 
limited  liability  invalid  providing  they  are  themselves  reasonable. 

The  action  was  by  an  insurance  company  to  hold  the  carrier 
liable  for  a  loss  which  had  occurred  while  the  goods  were  in  its 
possession,  and  for  which  the  insurance  company  reimbarsed  the 
owner. 

The  court  said:  ^'It  is  a  matter  of  common  knowledge  that 
the  great  bulk  of  the  freight  of  the  country  is  now  transported 
under  bills  of  lading  limiting  the  common-law  liability  of  the  car- 
rier. It  is  the  exception,  and  not  the  rule,  for  property  to  be 
carried  under  the  full  common-law  liability.  Hence,  where  the 
difference  between  the  two  rates  is  fixed  upon  a  horizontal  per- 
centage basis,  it  would  seem  to  be  a  very  convenient  method  to 
stAte  specifically  and  in  detail  only  the  rates  under  the  uniform 
(or  limited  liability)  bill  of  lading  under  which  the  great  bulk  of 
the  business  of  the  country  is  done,  and  then  state  generally  the 
percentage  of  increase  over  these  rates  where  goods  are  trans- 
ported with  the  full  common-law  liability.  ...  In  this  case 
.  .  .  [the  shipper  I  knew,  or  is  chargeable  with  knowledge, 
of  the  contents  of  the  official  classification.  .  .  .  With  this 
knowledge,  he  consented  and  agreed  to  ship  his  property  under 
the  uniform  bill  of  lading,  and  thereby  assented  to  and  accepted 
all  its  terms  and  conditions. 

Warfur,  liu^harfhon^  tfe  Laxorence  for  appellant. 
Palmer  ik  Jieek  and  T,  Ji.  Palmer  for  respondent 

Cast'  reported  in  full,  75  X.  W.  002. 


S.  E.  KNIGHT  €t  al,  Apjrt^,,- 

O.  G.  BARNES  et  al. 
(May  ,;/,  J 898.) 

By  NnKTir   Dakota  Sutkemk  Court. 

State  tnatj  require  puhlie  printing  to  he  doiie  within  its  bordert, 

A  State  statute  does  not  violate  the  commerce  clause  of  the 

United  States  Constitution  by  requiring  all  county  printing  to  be 
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done  in  the  State,  as  a  State,  like  an  indiridaal,  may  lawfnU) 
elect  not  to  pnrclmse  its  necessary  supplies  from  those  who  ( 
not  manufacture  oi-  produce  the  same  witliin  the  State. 

The  court  said :  ■•  Viewed  as  a  qoeBtion  of  principle,  we  are 
unable  to  see  why  the  State  is  forbidden  to  do  what  an  individual 
certainly  may  do  with  impunity,  viz.,  elect  from  whom  it  will 
purchase  supplies  needed  in  the  discharge  of  its  corporate  func- 
tions. If  such  election  may  lawfully  be  made,  it  certainly  is 
competent  for  the  State  to  direct  its  ofliciais  by  a  mandatory  stat- 
ute to  procure  their  office  supplies  from  those  who  produce  the 
same  within  its  own  limits,  it  having  elected  to  pnrchaiie  none 
others  either  for  tlie  use  of  the  State,  as  such,  or  for  the  use  of 
subordinate  political  bodies  within  the  State." 

J.  W.  TiUy  for  appellants. 

Fred  B.  Morrill  for  respondents. 

Case  reported  in  full,  7  N.  D.  591. 

STATE  OF  SOUTH  DAKOTA 
CHARLEa   HENRY   RANKIN,  «/.  in  Err. 
{August  Jl,  1S9S.) 
Bv  South  Dakota  Sdtekme  Coubt. 

State  cannot  impose  license  fee  on  olothing  salesnian  taking 
orders  for  establishment  in  another  State. — A  State  statute  re- 
([uiring  peddlers  and  solicitors  taking  orders  for  groceries,  cloth- 
ing, hardware,  or  otlier  mercantile  establiahmenta  to  pay  a  lioenae 
fee,  violates  the  commerce  clause  of  the  Constitution  wlien 
applied  to  a  salesman  for  a  tirm  in  another  State  selling  by  sam- 
ple to  l>e  made  frum  measurements  taken  by  the  salesmnn. 

Joseph  Donahv-  and  Thomas  Drajco  for  ploiutiS  in  error. 

Melvin  Grigshij.  Attorney  General,  T.  P.  Eslea,  and  Shimk  t& 
Hughes  for  the  State. 

Case  reported  in  full,  76  N.  W.  299. 
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STATE  OF  SOUTH  CAROLINA,  Respt., 

V. 

CHARLES  HOLLEYMAN  et  a/.,  Appt8. 


STATE  OF   SOUTH  CAROLINA,  Respt,, 

V, 

LOUIS    HOLLEYMAN,  Appt, 

(June  Sy  1899.) 
I>Y  South  C\vrolina  Supkkme  Court. 

Liquors  transported  by  the  purchaser  from  without  the  ntate 
have  not  arrived  within  the  Slate  until  they  reach  their  destina- 
tion,— Intoxicatinc:  liquors  purcliased  in  another  State  at  a  dis- 
till(»rv,  for  the  use  of  the  imrehaser  himself,  and  transported  by 
him  in  his  own  privjite  conv(»vanee  across  the  State  line  toward 
his  Iionie,  have  not  arrived  within  the  State,  within  the  meaning 
of  the  Wilson  act,  so  as  to  become  contraband  under  the  South 
Carolina  statutes  while  in  course  of  transportation  between  the 
State  iMnindarv  and  the  home  of  the  purchaser. 

State  runnol  discriminate  in  favor  of  liquors  sold  by  parties 
af/ainsf  those  eomin(j  from  other  States. — Discrimination  in  fa- 
vor of  intoxicatin**:  licjuors  Iwrn^ht  from  a  di8pen9ar\',  as  against 
liipmrs  purchased  b(»yond  the  limits  of  the  State  for  the  personal 
use  of  the  purchas(»r,  with  r(»s]HK»t  to  the  necessity  of  having  cer- 
tificates as  to  the  purity  of  the  licpiors  or  the  fact  that  they  are 
k(']>t  for  i)(»rsonal  use,  would  constitute  a  burden  on  interstate 
eoiiiincrce. 

In  this  caM'  a  <lecisioii  was  at  first  arrivc^d  at  holding  that  the 
litjuors  l)ecame  subject  to  State  laws  the  moment  they  crossed 
tii(*  State  boundary,  but  tbe  court  In^inp  equally  divided  upon  a 
(•(•n.stitutioiial  <pu'stion  in  the  ease,  the  full  court  was  assembled 
\n  hear  th(»  a])p(^al  when  the  former  decision  was  reversed  and 
the  pn»p<>siti<»ns  set  out  al)ove  hebl  to  l)e  the  law  of  the  case. 

W.  P.  Polhu-k  for  ai)pellants. 

f  .  A\  (jiDiter  and  J.  M.  Johnson  for  the  State. 

( 'as(»  reported  in  full,  IV.l  S.  E.  300. 


APl-ENDIX. 
W.   H.   PLUMB  et  at.,  Plffn. 

S.   R.   CUBlSTrE  (■[  al. 
(March  2Jf,  JSiiS.) 
By  Georgia  Supreme  Court. 

That  per.soii  has  on  hand  iviported  liquors  does  not  prevent 
passage  of  act  preventing  (heir  sate. — A  statute  making  it  un- 
lawful for  privntp  persfiiia  to  sell  intnsicatiug  liquors  is  not  an 
unconstitutional  regulation  of  interstate  eominerce  because  a 
person  may  liave  on  hand  some  liquors  imported  from  otlier 
^t^tes. 

The  court  places  its  ruling  upon  tho  sronnd  that  the  State 
legislation  is  within  the  authority  granted  by  the  Wilson  bill. 

William  C.  Woiritl  for  plaintiffs  in  error. 
James  &'.  Parks.  M.  C.  Edwards,  Jr.,  Hoke  Smith  and  H.  C, 
Peeples  for  defendants  in  error. 

Case  reported  in  full,  103  Ga.  (iSfl.  42  L.  R.  A.  181. 


FERDIXAND   WESTHEIMER  r(  nl..  /-(/f..  in  Brr.. 


GEOEQE   A.   WEISMAN. 
(September  J7.  ims.) 
By  Kan.s.\s  CnrRT  of  Appeals. 

State  muy  prohibit  solicitation  of  orders  for  li<fuors  within  its 
borders. — A  State  statute  may  lawfidly  prohibit  the  soliciting 
of  orders  for  intoxicating  liquors  from  persons  in  the  State,  or 
contracting  for  the  sale  of  intoxicating  liquors  with  persons  in 
the  State  oiher  than  a  person  authorized  to  sell  the  same,  al- 
though apyilicd  to  nonresidents  who  solicit  or  contract  for  the 
sale  of  liquor  within  the  State  so  that  it  incidentslly  affects  in- 
terstate cooiiiiercc. 

The  court  says:  "The  purpose  of  the  act  under  considera- 
tion was  to  rc'stiict  the  sale  of  liquors,  and  this  may  he  lawfully 
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doiio,  although  iiitorstato  cuiiiiiiorw  may  be  thereby  incidenuUy 

utTec'tcd.-' 

Uakvv,  Jlooli,  tl-  AttrooJ  ami  William  \\\  Hooper  lor  plain- 

liiTs  ill  crnn*. 

John  T,  O'Kcrfc  for  <U»fi»mhint  iu  error. 

('as(»  rcporttMl  in  full,  r»4  Vac.  lil\'2. 


.lOK  SMITH, /'//f.  IN  Km, 

r. 
STATK    OF    TKNNKSSKK. 

(March   U.  ISOS.) 

\\\  Tknnksskk  Siri:KMK  (Nukt. 

Slair  aiaij  nt/uirr  srparair  arromiinnlatiofus  for  white  and 
n>!itn'(l  rarfs  mi  raihoafi. — A  Slate  statute  pnividinp  f«»r  sep- 
arate and  iMpial  a<'roninHMlati«ins  for  the  white  ami  othin**!  ni«* 
on  railroihis  is  a  valid  {M»lif<*  reunlation  and  ap]»lic*s  bi»th  f)  intn 
and  intrr  state  travel. 

The  fMiii't  di-linirni>lies  the  ease  of  lltill  v.  Dr  i^uir,  *JTi  I".  S. 
A^:^  lM  L.  ed.  Til 7,  saviiiL'  that  sid»MM|nent  ease's  have  r#tjib- 
li^Iied  tliree  di>tinet  propositions:  First,  that  any  le^i-^lation 
l»v  a  Stiile,  whelher  it  Im*  or  not  in  the  exen^JM*  nf  ]Nilie«*  p»wer. 
tli'inLrli  it  iiii'identallv  and  reniotelv  atTeet  interstate*  ei»nini«*m* 
wirlhini  •-••n^titntiiiL''  a  reiridatioii  i»f  it,  nniv  U*  vali<i :  M<w«iiiL 
riuit  in  tlie  i'ea>on:d»le  exerein*  i>f  th<*  |N»liec  |>ii\ver  a  State  maj 
iniiMi^f  hnrilt-n^  np<>n  inTer>.r:ite  eoninieree  whieh  <Mvasion  both 
inei>nveniiiM'e  :ind  liiit-iUhip  t^i  the  i*arrier,  pn>vi(l<Mi  C*<in|tifa» 
lia^  iiiit  dinetly  aeted  upon  the  same  snhjet't :  thinl.  tliat  lam 
p;i---eil  nndi-r  tlie  p^liee  power  I  if  tin*  Stat«»  for  the  rvasionable 
reLMdarinii  nf  travel  and  transportation  an*  not  n^ynilation^  of 
Inier-tnTr  ei.mmi'ree  ill  the  (»hjeetionahl<*  si'ns**,  nmier  the  <'<m- 
^•titniiiin.  Spi-ei!!e;dly.  tiiev  have  also  sett htl,  fourth,  that  lam 
pr<>\  jilini:  t'^^r  the  Mparatinn  «»f  the  white  and  eolorp<l  racv«  in 
pnhlje  eiinvi  yaiiei"..  ^iviiiL'  eaeh  iHpnil  privih*p*M  of  travel  and 
aee..iiiiiiiid;iii«»ii.  an*  rea-.i»naMe,  anil  are  valid  exereine*  of  State 
atitliMpitN   ntiiler  the  \uAw  jMiwers,  although  they  hfterX  and  im* 
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pose  burdens  upon  interstate  comraerco;  citing  Plessy  v.  Fer- 
guson. 163  U.  S.  537,  41  L.  ed.  256;  Uennington  v.  Georgia, 
163  U.  S.  299,  41  L.  od.  166;  Nnw  York.  N.  H.  & 
II.  K.  Co.  V.  Neu-  York.  165  U.  S.  628,  41  L.  ed.  853 ;  Gladson 
V.  Minnesota,  106  U.  S.  437.  41  L.  cd.  10B4;  Louiiville,  N.  0. 
tC-  T.  R.  Co.  V.  Mississippi.  133  U.  S.  587,  33  L.  ed.  7S4,  2  In- 
ters. Cora.  Rep.  801. 

Smith  &  Mnddin  for  plaintiff  in  error. 

G.  H'.  Pickle,  Attomej'  Gpnerol,  for  the  State. 

Case  reported  in  full,  100  Tenn.  494.  41  L.  R.  A.  432. 


LOUISVILLE    &.    NASHVILLE    RAILROAD    COMPANY,  Appt., 

COMMONWEALTH   OF    KENTIICKY. 
(Jvnc  2-3.  1S9S.) 
By  Kexti'cky  I^ocbt  ok  Appeai.8. 

Competition  not  sufficient  to  warrant  •liscriminntion  in  rates. 
— Competition  in  transportation  does  not  prevent  "substantially 
similar  circumstances  and  conditions,"  witJiin  the  meaning  of 
the  Kentucky  t'onatitntion  and  statutes,  bnt  those  words  relate 
to  the  actual  cost  of  transportation. 

Kentucky  ConsHlulion  requires  handling  freight  for  the 
same  charge  except  u-hen  the  terminal  points  are  different,  or  it 
is  of  different  classes,  or  the  cost  of  transportation  is  different. 
— The  worda  "upon  the  same  conditions"  in  the  Kentucky  Con- 
stitution, requiring  all  railroad  companies  tfl  receive  and  hnnille 
freight  of  the  siinie  class  for  all  persons  from  and  to  the  same 
points  and  upon  the  sajne  conditions,  in  the  saine  manupr  and 
for  the  snrac  charges,  and  the  same  method  of  payment,  relate 
solely  to  the  process  or  farts  of  receiving  and  handling  frciglit, 
and  require  the  charges  therefor  to  lie  the  same  for  all  persons 
alike,  except  when  the  freight  is  transported  fn>tii  and  to  differ- 
ent points,  or  is  of  different  classes,  or  the  cost  of  transport in(i. 
including  savinga  and  gains  from  facilitiisj  and  convimieDces 
furnished  by  the  shipper,  is  different. 
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All  discrivxination  by  carriers  is  forbidden  by  the  Keniuekjf 
Constitution, — Discrimination  by  carriers  other  than  in  the 
manner  expressly  prohibited  by  §  215  of  the  Kentucky  Consti- 
tution, requiring  all  railway  companies  to  receive  and  handle 
freight  of  the  same  class  for  all  persons  from  and  to  the  same 
points  upon  the  same  conditions  for  the  same  charges,  was  con- 
templated by  §  19G,  providing  that  transportation  of  freight 
and  i)asseiigcrs  by  railroads  shall  be  so  regulated  by  general  law 
as  to  prevent  imjust  discrimination. 

11,  ir.  Bruce,  William  Lindsay,  J.  W.  Alcorn,  Walker  D. 
nines.  Lisle  d*  McChord,  and  Hid  ward  W.  Ilines  for  appellant. 

//.  ir.  Hives  for  the  Conmion wealth. 

( ^aso  reported  in  full,  4(5  S.  W.  702. 


LOL  ISVILI.K   &    XAhiillVILLK   RAILROAD   COMPANY,   Appt,, 

V. 

COMMONWEALTH    OF    KENTUCKY. 

(June  2^U  189S.) 

By  Kkntucky  Coikt  of  Atpkals. 

Proviso  of  Kentucky  Constitution,  authorizing  greater 
chffvf/e  for  shorter  than  for  lomjer  haul,  is  self -executing, — The 
omission  fW)m  Ivcutucky  Statute,  S  *^-<^  of  the  proviso  found  in 
Constitution,  ^  lilS,  that  the  railroad  cMnnniission  may  anthorue 
a  less  ('har^(»  for  lon^(»r  than  for  shorter  distances  on  application 
by  tlio  carrier,  does  n(»t  make  th(»  statute  inconsistent  with  the 
Constitution,  as  tlu»  i)roviso  is  self-i»xeeuting,  and  the  statute  eas- 
])ressly  ])rovi(h's  that  the  eoniniission  may  exonerate  a  carrier 
from  it*^  provision  even  without  i)reviou8  application. 

William  Lindsay,  J,  W.  Alcorn,  Walher  D.  Ilines,  Lisle  dt 
MeChord,  11,  W,  Bruce  and  Edward  W,  Ilines  for  appellant. 

//.  W,  Hives  for  tlie  (^)mmon wealth. 

Case  reported  in  full,  20  Ky.  L.  Kep.  1380,  43  L.  R  A.  641. 


APPKXDIX. 
RUSELLE,  Appl. 


FARMERS'    BANK    OF  SORBORNK. 
MoAULl  FKE,  iNTOPLKAUEii. 
(July  17,  1S97.J 
Jiv  ilissouRi  Sl'I'BKMk  Court. 

Dealing  ih  lottery  iickels  is  not  prolecled  bi/  connneirc  clause 
of  the  Constitution. — A  ticket  in  a  lottery  authorized  at  the 
place  of  issup  is  not  within  the  protection  of  the  interstate  coni- 
inorce  clause  of  the  United  States  Constitution. 

The  (Hjurt  says:  "The  people  of  the  State  of  Missouri  "have 
the  inherent,  sole,  and  exclu3ive  right  to  regulate  the  internal 
irovcrnment  and  police  thereof  subject  to  the  paramount  force 
of  the  Federal  laws.  .  .  .  The  Federal  laws  do  not  sanc- 
tion the  agrct-nicnt  here  in  qtiestion,  or  add  anything  toward  im- 
j)roving  its  legal  qnality  as  determined  by  the  local  law 
ticket  in  a  hittery,  authorized  at  the  place  of  issue,  cannot  001^ 
tuinly  l>e  regarded  as  within  the  protection  of  the  interstate  e 
nierce  clause  of  the  Federal  Constitution ;  certainly  not  in  viei 
■  if  the  legislation  of  CougreBS  touching  lotteries," 

Hale  £■  S-ni  and  J.  W.  Sebree  for  appellant 
Morton  Jourdan  for  respondents. 

Case  reported  in  full,  141  Mo.  36. 


COMMONWEALTH    OF    KENTUCKY,  Appt., 

CHESAPEAKE    4    OKIO    RAILWAY    COMPANl'. 

(April  U,  J897.i 

By  Kextuckv  Cofet  of  Appeai-^. 

State  may  require  recording  of  lease  of  intemlate  ralhvtiy. — 
The  requirement  of  the  Kentucky  statiitts  that  every  persron 
operating  a  railroad  in  the  State  under  a  lease  shall  have  the 
same  recorded  in  the  office  of  the  Secretary  of  State  in  the  coun- 
ty  clerk's  office  of  everj-  county  in  whicJi  the  road  or  any  part 
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thereof  lies,  within  tliirty  da.ya  after  the  contr 
ciited,  is  a  legislative  exercise  of  the  police  po 
uiiconstitutioDal  interference  with  interstate 
The  court  says :  '"The  manifest  purpose  i 
ascertain  and  identify  the  company  having  le 
control  of  each  particular  line  of  railroad  w 
order :  I'irst,  that  taxes  and  public  dues  nu 
and  certainly  collected  and  obedience  to  law  n 
forced ;  second,  that  persons  having  busines 
eomnion  carriers  may  know  with  whom  to  di 
or  injured,  may  know  against  whom  to  seek 
way  enforcement  of  such  statute  can  poaai 
jujwer  of  C'tmirresif  to  n-giilato  conuiicreo  Iwti 
are  unable  ti>  conceive," 

il.  li.  Lockhiirt  and  11'.  6'.  Taylor  for  apj 
ir.  //.  Wndsuorth  and  L.  J.  Vnuvford  fo 

Case  n'lHirtcd  in  full.  111  Ky.  L.  Rep.  32 


ADOLI'II   WACNKlt  cf  u).,  Plffa.  in 

■I.  &.  (i.   MKAKIX,  I.iHrrEU. 
(Jiiniianj  ..'.J,  ISlfO,) 

IJy    I'MTKlt   StaTKS    ('1I{<  tit   C'oiltT  OF  Al" 
CUIT. 

Fnirlf/ii  rnrporiilhin  rriTirimj  iiiiil  fUlhig 
o,l  n-,i-n.;j  „.>!  suhjr.i  In  .■<hfr  s'hifuh-  rr,,mr. 
<(«  awliflo,,  f,„-  ,lmu<i  luisliH's^  hi  Sl.ifc— 
tiou  <l'>ii]^'  biisiiii'ss  ill  II  State  llirongli  the  ag 
tlicre  liH'iitcd  is  {■iijritp'd  in  fmi'igii  comnier 
twecn  a  toi-i'i^'U  .-.luniry  and  ll.e  I'nited  St 
sulijt-cl  111  i1j(.  pri.viiions  of  a  Kiatc  slutut 
ctirp. ■rat ions  dniiij;  l.lTsin('^s  in  the  State  to 
ini-nfj»irati.iii  with  llie  Set-i-etjirv  of  State. 


R.  L.  Sutnmerlii),  Oscar  Bergsl\ 
U'.  Walling  for  plaintiffs  in  error. 

Thomas  Haynes  for  defendant  in  errcjr. 

Case  reported  in  full,  92  Fed  l\v\i. 


INTEKSTATE   C'OMMEUCE   LOSI.MISSION 

WESTERN    «     ATUNTIC    R.ULROAD    COMI'ANV   el   aJ. 

(March  31,  1899.) 

Uy  United  Statkb  ('iucijit  CIoubt  of  Afpe-Uji,  Tiktii  Cm- 

CUIT. 

Full  compensatory  rules  cannot  he.  refjuired  to  compelUii'e 
points. — Since  no  iiictc  tlian  a  full  coinpcneatory  rate  for  tUe 
carriage  of  freight  should  be  applied  and  enforced  imder  the 
most  favorable  circumBtanccs  and  conditioiia,  3iieL  rat*  cannot 
l>e  applied  to  traffic  that  is  subject  to  severe  competitive  condi- 
tions. 

That  rates  to  competitivt\  pointit  are  remiuierative  does  not 
show  that  higher  rales  for  rumcompeiitifB  shorter  diaiances  are 
tnin-asonable. — That  rates  to  a  longornlistance  competitive 
point  are  reasonnlily  remunerative  docs  not  conclusively  show 
that  higher  rates  in  iioiiconipetilive  shorter-distance  points  are 
unreasonably  high. 

Rates  may  be  niiiile  up  of  through  rate  to  competitive,  point 
and  local  rate  froia  there  to  destination. — RnteR  to  noncompeti- 
tive points  will  not  lie  held  to  be  uni-eaaonahly  high  when  made 
up  of  the  througl]  ntic  lo  that  competitive  point,  which,  when 
combined  with  the  Ii'i;»I  rate  from  that  point  to  the  point  of  des- 
tination,  will  give  lln*  lowest  through  rate  to  th*  uoncompctitivo 
point,  where  the  carriage  of  oompetitive  Irnffie  to  the  reupcctivc 
competiti^-e  points  is  venmnerative  to  the  carrierB  to  the  extent 
that  it  pays  the  exijenses  of  moving. 

L.  A.  Shaver  and  J.  Ward  Ourhy  for  apjiellant- 
Ed.  Baxter  for  appellees. 

Case  reported  in  full.  itU  Fed.  Rep.  83. 
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MICHIGAN    TELEPHONE   COMPANY 

V, 

CITY   OF   CHARLOTTE  et  al 

(April  11,  1809.) 

By  United  States  Circuit  C^)ukt,  W.  D.  Mich.  S.  D. 

Municipal  corporation  may  require  telephone  company  to  re- 
move poles  from  main  street  to  alley. — A  municipal  corporation 
is  not  precluded  from  requiring  a  telephone  company  to  reinovo 
its  i)oles  from  a  main  street  to  an  alley,  on  the  ground  that  the 
corporation  is  engaged  in  interstate  commerce,  and  that  such 
reiiuirement  will  Lk»  an  interference  therewith. 

Wells,  Anyell,  Boynton,  Jc  McMillan  for  complainant. 
James  M.  Powers  an<l  Harry  C.  Fox  for  defendants. 

C'as(»  rei)orted  in  full,  UJ3  Fed.  Jtep.  11. 


EMIL    STEVENS 

r. 
STATE   OF   OHIO. 


(May  f),  JSUO.) 

I>Y  Umtki)  Status  ('iit<  i  it  ('oikt,  X.  I).  Ohio.  E.  D. 

Shipments  by  principal  to  atjent  for  delivery  arrive  when 
reach  in- J  afjenl. — Where,  un<ler  a  contract  f<»r  sale  of  intoxicat- 
ing litjiiors  to  he  mad(»  in  t»ne  Stat<»  and  delivered  in  another, 
tli<'  niiinufacturer  agrees  to  deliver  at  tlie  resi<leneo  of  the  pur- 
elias<'r,  antl  in  (u^h^r  to  do  so  marks  np<»n  the  ])ackage  the  nann* 
of  th<'  |)nrehiiser  and  the  plae(»  of  his  resi<lenee,  and  ships  to  the 
manufacturer's  jigcnt  at  such  ])la<M*  for  th'livery,  the  liquor  will 
hnvc  jirriv<Ml  within  tlie  Stat<'  when  it  is  delivered  to  the  agent 
so  as  to  hv  snl)j('ct  to  th(»  State  ])rohil)itorv  laws  under  the  Wil- 
son art,  and  suhject  the  ag<Mit  to  the  ])enalty  proscribed  hy  such 
laws,  in  case  he  (h*livers  at  the  resi(h'ne<»  of  the  purchaser. 

f/.  />.  Mtunl/tin  for  ])laintiif. 
Aflflisn/i  (\  Letris  fur  tlie  State. 

r^ise  n^ported  in  full,  U:\  Fed.  "Rep.  793. 
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MISSOURI,  KANSAS,  &  TEXAS  RAILWAY  COMPANY,  Plff.  in 


McCANN    ft    SMIZER,  a  Copartnership  CompoBwi  of  William  C. 
and  Milton  B.  Sniixer. 
(May  32,  1899.) 
By  United  States  Sui'keme  Coubt. 

State  may  make  carrier  liable  for  injiirien  on  lines  heyond  its 
ou-n  for  property  uliifipvd  on  through  bills  of  lading. — The  Mia- 
soiiri  statute  of  1--Mt,  making  a  railroad  company  issuing  billa 
of  lading  for  the  t riinsportation  of  property  liable  for  damages 
to  the  property  euiised  by  the  negligence  of  another  railroad 
company  over  whose  lines  the  property  passes,  doea  not  curtail 
the  power  of  the  company  to  restrict  its  liability,  by  contract,  tt> 
its  own  line,  by  a  restriction  in  unambiguous  ti-nns  put  into  the 
portion  of  its  agreement  reciting  the  contract  to  carry,  and  such 
statute  is  not,  as  uiTecting  interstate  transportation,  repugnant 
to  the  Federal  Constitution. 

The  court  treats  the  case  as  involving  the  right  of  the  State 
to  legislate  as  to  the  mere  form  of  contracts  for  interstate  car- 
riage within  a  decision  in  liichrnond  d-  A.  R.  Co.  v.  R.  A.  Pat- 
terson Tobacco  Co.  16y  U.  S.  311,  42  L.  ed.  750. 

George  P.  B.  Jnckson  for  plaintiff  in  error. 
J.  n.  Rodes.  U.  B.  Brktow,  and  Charles  E.  Ymler  for  de<j 
fendant  in  error. 

Case  reported  in  full,  174  U.  S.  580,  43  L.  ed.  1093. 


INTKRSTATE   COMMERCE   COMMISSION 

CHICAGO,   BURLINGTON.    &.  QUINCT   RAILROAD    COMPANY  e 

(May  9,  1899.) 

By  U.mted  States  Circuit  ComtT,  N.  D.  III. 

Comnmsion  may  maintain  giiil  to  restrain,  exaction  of  u 
sonable    rates. — The    Interstate    Cotimierce   Commission   may 
maintain   a   suit    to   compel  a  railroad  to  desist  from  esaetinp 
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rates  wiiicli  it  lias  detennined  to  be  unreasonable,  although  it 
lias  no  authority  to  fix  maxiniuni  rates. 

PetUion  to  enforce  order  on  sufficient  facts  not  demurrable, 
— A  demurrer  will  not  lie  to  a  petition  by  the  Interstate  Com- 
niorce  (,'ouniiission  to  compel  a  railroad  company  to  desist  from 
exacting  inireasonable  rates  on  the  ground  that  the  Commis- 
sion's finding  of  facts  does  not  support  its  order  if  the  findings 
expressly  state  that  the  charge  made  is  unreasonable,  although 
the  findings  may  not  ai)peal  to  the  judgment  of  the  court  upon 
the  merits. 

i^\  //.  Betlica  for  ])laintiff. 

Robert  Dunlop  for  defendant  Atchison,  T.  A:  S.  F.  K.  (.'o. 

llohcrt  Mather  for  defendant  Chicago,  11.  I.  ^  P.  K.  Co. 

Sidney  F.  Andrews  for  def(»ndant  Illinois  Cent.  K.  Co. 

William  Brown  for  defendant  Chicago  &  A.  R.  Co. 

(r.  aS.  Bennett  for  <lefen<lant  Wabash  1{.  Co. 

C.  M.  ])awes  for  defen<lant  Chicago,  H.  A:  Q.  K,  Co. 

Charles  B.  Keelcrior  defendant  Chicago,  ^I.  A:  St.  P.  K.  Co. 

Lloj/d  ]V,  Barrows  for  <lefeudant  Chicago  &  X.  W.  K.  Co. 

Frank  B,  KelUxjfj  for  defen<lant  Chicago  G.  W.  R.  Co. 

Case  rej)orted  in  full,  \)\  Fed.  Rep.  272. 


Av  TINs.^Lv^^ 

(Jaly  77,  1S99.) 

]3y  rMTi:i)  Statks  Cikc  tit  Coikt,  X.  D.  Cal. 

Onhnancr  rctjitirliifj  lirrnse  to  solirlt  /ficturcs  for  rnlarffe- 
ni"n/  IS  nud. — An  onlinaiice  n^puring  a  license  fcM?  from  an 
iigeiit  soliciting  orders  for  the  enlargement  of  pictures  by  a  ii>r- 
])nnitinn  »l(»nii<*il(Ml  and  <loing  business  in  another  State,  to 
which  tin-  ordtM-s  are  sent  and  by  which  tlie  pictures  are  finished 
and  returned  directed  to  itself  for  <I(»livery,  is  void. 

•/.  A.  Plunnnrr  inv  petitioiUM*. 

.1.  St/Ira.  Prosecuting  Attorney  of  town  of  Sausalito. 

dnhn  If.  Dirlins(,n  for  marshal  of  town  of  Sausalito. 

C.MM*  reported  in  full,  !»:»  Fed.  Rep.  CAS. 


APPENDIX.  ^  l^xyt 

COMMONWEALTH    OF    PENNSYLVANIA 

V. 

0.    W.    DUNHAM.  Appt.  '[ 

(April  24,  1899.) 
Ey  Penxsylva:^ia  Supkeme  Court. 

Act  requiring  peddler's  license  not  an  interference  with  in- 
terstate commerce, — The  provisions  of  Pa.  act  April  17,  1846, 
forbidding  any  person  to  sell  or  expose  for  sale  as  a  hawker,  ped- 
dler, or  traveling  merchant,  any  foreign  or  domestic  goods, 
wares,  or  merchandise  under  penalty  of  a  designated  fine,  is  a 
valid  exercise  of  the  police  power  of  the  State,  and  not  an  inva- 
sion of  the  exclusive  right  of  Congress  to  regulate  commerce. 

Ilie  court  says :  It  must  be  conceded  that  if  the  legislation 
which  prohibits  or  restricts  hawking  and  peddling  within  the 
kinds  to  which  it  relates  is  a  proper  exercise  of  the  police  power, 
it  is  not  in  conHict  with  any  provisions  of  the  Federal  Constitu- 
tion. To  sustain  the  proposition  that  the  act  is  an  exercise  of 
the  police  power,  the  court  cites  Com,  v.  Gardner ,  133  Pa.  284, 
7  L.  \\.  A.  ()(JU;  Com,  v.  llarmel,  166  Pa.  89,  5  Inters.  Com. 
Rep.  Si>,  L^T  L.  11.  A.  388.  And  the  court  distinguishes  the  case 
of  Brrunan  v.  TilusrUlc,  153  U.  S.  289,  38  L.  ed.  719,  4  Inters. 
( 'oin.  iiep.  058. 

Reading  cC  Allen  for  appellant. 

John  J .  licardon,  W.  K,  Peoples,  and  N,  M.  Edwards  for  the 

( '(unmon wealth. 

( 'ase  reported  in  full,  43  Atl.  84. 


STATE   OF   MAINE 

V, 

W.   G.   MONTGOMERY. 
(January  ^7,  1899.) 

By  .Maixi:  Stpkhme  Judicial  Court. 

Maine  statute  requiring  peddler  s  license  does  not  disetimi' 
note  in  favor  of  citizens  of  State, — No  illegal  discrimination  in 
^  Inters.  Appx.  6 
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favor  of  goods  manufactured  within  the  State  and  against  those 
manufactured  in  other  State  is  made  by  Me.  Laws  1889,  chap. 
298,  requiring  hawkers  and  peddlers  to  take  out  licenses. 

License  tax  legal. — The  license  fees  exacted  of  hawkers  and 
peddlers  by  Me.  Laws  1889,  chap.  298,  is  not  a  tax  upon  inter- 
state commerce. 

Upon  the  first  proposition  the  court  distinguishes  the  case  of 
State  V.  FurbusJh  72  Me.  493. 

The  court  says :  The  statute  contemplates  the  business  of  an 
itinerant  peddler  going  about  from  place  to  place,  having  his 
goods  with  him,  exposing  them  for  sale,  selling  them.  The 
goods,  if  ever  witliout  the  State,  were  within  the  State  when  ex- 
posed for  sale,  and  thus  had  ceased  to  be  the  subject  of  interstate 
coimncrce.  liy  breaking  the  packages  and  traveling  with  them 
na  an  itinerant  peddler,  the  owner  or  possessor  had  mixed  them 
with  general  property  of  the  State. 

?J,  E,  liichnnh  for  the  State. 
Joseph  (J,  llohnan  for  defendant. 

Case  reported  in  full,  43  Atl.  13. 


IIAUGRAVES  MILLS 

V. 

JAMES     HARDEN. 
(l)eccmbrr,  ISOS.) 

1)Y  Xi:w    VoiMv    Sri»KKMK   CouKT,  Tkial  Term,  Nkw  York 

CnVNTV. 

Shih'  rntuKfl  prohibit  forritjn  corporation  from  selling  goods 
in  fhr  Shifc. — A  State  cannot  ])roliibit  a  foreign  corporation 
from  sclliiiir  in  tlie  State  merchandise  manufactured  without 
tlic  St:itp;  nnr  can  it  inipnsc*  conditions  which  operate  directly 
upon  <\U']\  sale  so  as  to  be  a  bunlen. 

Tlic  (Mnirt  ritrs  Cooper  Mfg^  Co,  v.  Ferguson,  113  U.  S.  727, 
L^S  L.  ed.  1  l;',T;  (hinn  v.  White  Sewing  Mach.  Co.  57  Ark.  36, 
1  Tntrrs.  rmn.  Hep.  W\K  \>^  L.  K.  A.  200;  Murphy  Varnish  Co. 


APPEKDIX;  as 

V.  Connell,  10  Misc.  553;  Robbing  t.  Shttby  Cotrnty  Z'dciiitfl 

Dist.  120  U.  S.  48d,  30  L.  ed.  694,  1  Inten.  Oom.  B^  45. '    •  ' 

.    Charles  0.  Brewster  ior  plaintiff.    ■  ,  .      .  -     i 

Oeorge  W.  Van  Slych  for  defendant  '"^ 

Case  reported  in  full,  56  N.  T.  Sni^.  987.  -  ' 


ST.    LOUIS    SOUTHWESTERN    RAILWAY    COHFAmr   OF    VMXAB, 

Aw*.. 

W.   P.   SUITE. 
(February  18,  1899.)  \ 

By  Texas  Couet  of  Civil  Appsalb. 

State  may  quaraniine  agamst  infected  ontmob. — ^A  qnamt* 
tine  regulation  of  the  Texaa  live-stook  Bonitoxy  oonmuindn  dnfy 
promulgated,  reciting  reason  to  believe  tlkftt  anthrax  has  or  it 
liable  to  break  out  in  Louisiana,  and  providing' that  during  a  Mr* 
tain  time  no  animals  are  to  be  transported  or  driven  into  T( 
from  Louisiana,  is  not  an  invalid  interference  with  conimoroe^. 

The  court  says  it  is  universally  conceded  that  the  power 
pass  proper  quarantine  is  among  the  powers  rCBer^-ed  to  the  ser-' 
eral  sovereign  States  of  the  Union.  Citing  Gibbons  v.  Ogden, 
9  Wheat.  203,  6  L.  ed.  71 ;  Thorpe  v.  Rutland  &  B.  B.  Co.  27 
Vt.  149,  62  Am.  Dec.  625;  Crowhy  v.  Chridenscn.  137  U.  8. 
8C,  34  L.  ed.  620;  Lawton  v.  Stceh.  152  IT.  8.  136,  38  h.  od. 
388 ;  Slaughter-Bouse  Case*.  16  Wall.  36,  21  L.  ed.  394 ;  Pair 
terson  v.  Kentucky, 97  tT.S.  501,  24  L.  ed.  Un>;Morgan's  S.  S. 
Co.  V.  Louisiana  Bd.  of  Hea^h.  118  U.  S.  45:..  30  L.  ed.  237 ; 
Missouri,  K.  &  T.  R.  Co.  v.  Hi^er,  1  fl9  U.  S.  618,  42  L.  ed.  878. 

It  is  often  a  matter  of  great  pcrjilexity  to  undertake  to  trace 


the  sometimes  shadowy  line  betwen  the  lawful  exercise  of  the 
police  power  of  the  State  and  the  conceded  power  of  Congress  to 
regulate  commerce.  However,  when  a  statute  or  police  rognlB- 
tion,  such  as  a  quarantine  dtUy  promulgated  by  the  legally  con- 
stituted authority,  is  attacked  on  the  ground  of  unconstitutional- 
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ity,  the  burden  is  entirely  upon  the  party  insisting  upon  its  in- 
validity to  clearly  point  out  its  vice. 

Sam.  H.  West  and  Perkins,  Oilbert,  &  Perkins  for  appellant. 

Hendricks  &  Hendricks  for  appellee. 

Case  reported  in  full,  49  S.  W.  627. 


COMPAGXIE  FRAXCAISE  DE  NAVIGATION  A  VAPSUR 

17. 

STATE  BOARD  OF  HEALTH  et  al. 
(March  23 y  1899.) 

By  Louisiana  Supkeme  Court. 

Slate  ynay  pass  quarantine  law. — A  quarantine  law  enacted 
in  the  exercise  of  tlie  police  power  of  the  State  for  the  protection 
and  preservation  of  the  public  liealth  is  not  void  as  a  r^ulation 
of  commerce. 

The  court  says:  It  is  not  every  restriction  upon  commercial 
operations  remotely  and  incidentally  brought  about  by  the  pass- 
age of  State  health  laws  which  can  properly  be  designated  as 
interference  with  or  invasion  of  the  right  and  power  of  the  gen- 
eral government  to  regulate  commerce. 

Howe,  Spcticrr,  tf  ('orkc  for  appellant. 
Francis  C.  Zachnric  for  ai)pellees. 

Case  reported  in  full,  25  So.  5^)1,  51  La.  Ann.  645. 


STATE    OF    KANSAS,  Appt, 

V. 

OEOIKJE    C.    OTIS. 

flu'hruanj  7  7,  1899.) 
By  Kansas  Sivkhmk  (^)riiT. 

Stale  cannnl  require  fne    transportation  in  inUrsiaie  Aif' 
mcnls, — The  provision  for  frcH'  tninsportation  of  shippers  of 


live  stock  in  Kan.  Laws  1897,  chap.  167,  has  e 
interstate  shipments, 

L.  C.  BoyUj  Attorney'  General,  and  J.  C.  Buppenthal  for  t 
State. 

A.  L.  Williams,  N.  H.  Loomia,  and  H.  W.  Blair  for  appelles 
Case  reported  in  full,  56  Pac.  14. 


GEORGE    F.    DITTM.4N    BOOT    i.    SHOE    COMPANY,  Appt,. 


H.    B.   MIXON  0 

(October  H9,  1808.) 
By  Alabama  Supeemk  Codht. 

Foreign  mortgagee  may  he  required  to  enter  satisfaction  of 
mortgage  vnder  penalty. — The  penalty  imposed  by  Ala.  Code 
1896>  §  1066,  upon  a  mortgagee  who  fails  to  enter  the  fact  of 
payment  or  aatisfaction  on  the  margin  of  the  record  of  the  mort- 
gage after  the  same  has  been  paid  and  he  has  been  requested  in 
writing  to  make  such  entry,  does  not,  aa  applied  to  a  foreign  cor- 
poration, interfere  with  interstate  com 

The  court  says :  We  can  see  no  force  in  tlie  argument  that 
the  statute  interferes  with  interstate  commerce.  There  is  no 
law  which  requires  a  mortgajicee  to  record  his  mortgage.  There 
are  certain  benefits  and  advantages  to  be  derived  from  a  compli- 
ance with  the  statute  of  registration.  If  the  mortgagee  avails 
himself  of  these  advantages  he  assumes  the  legal  responsibility 
of  Buch  a  course.  Having  published  to  the  world  that  he  held 
a  lien  upon  the  property  of  the  debtor,  it  is  made  his  legal  doty, 
upon  the  written  request  of  the  mortgagor,  to  give  i-qual  iniblip- 
ity  to  the  fact  that  the  lien  has  been  diachnrged,  and  the  legal 
duty  is  enforced  by  the  imposition  of  a  penalty  by  statute. 
There  is  nothing  in  that  objection. 

Appling  iS-  McGuire  for  appellant. 

Daniel  CoUier  and  ir.  C.  Davis  for  appellees. 

Case  reported  in  full,  24  So.  847. 
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A.   J.   KIZER.  Appt., 

V. 

T£XAKK.\NA    k   FT.    SMITH   RAILWAY    COMPAVT. 

(April  15,  1899.) 

By  Arkansas  Supreme  Court. 

Special  rate  to  shipper  of  lumber  unlawful. — ^A  oontracC  bjr  a 
railroad  company  subject  to  the  provisions  of  the 
Commerce  Law  to  sliip  all  lumber  of  the  other  partj  to  the 
tract  to  a  specified  place  at  a  rate  not  to  exceed  two  oenti  per 
hundred  pounds,  where  the  rate  charged  other  cuetomere  Tujed 
from  two  to  four  cents  per  hundred,  is  void  beeeiue  it  TioUtei 
such  law  which  prohibits  any  special  rate,  rebate,  or  drawbeck, 
and  makes  it  unlawful  to  give  any  undue  or  unreaaooaUe  ad- 
vantage to  any  particular  person. 

Scott  d'  Jones  for  appellant. 
William  T,  J  Judging  for  appellee. 

Case  reported  in  full,  50  S.  W.  871. 


STATE  OF  NEW  HAMPSHIRE 

r. 

COLLINS. 

(March  16,  189i.) 
By  Xew  TiAMrsiiiuF.  SrntKMK  Court. 

Lair  pnniiUnff  for  coloring  oleomargarine  upheld* — Thie 
<*onrt  in  order  to  furnisli  an  op|>ortnnity  to  obtain  a  detemuBft* 
tion  of  tlie  (|n(sti«>n  by  tlio  Federal  court  upheld  the  oonaCiti^ 
tionality  of  X.  II.  Pui>.  Stat.  chap.  127,  §S  19,  80,  forbiddi^ 
the  Fnio  nf  olnunartrnrine  not  of  a  pink  color,  as  applied  to  oleo 
mar^^arint*  |iiit  up  in  paeka^'si  in  another  State  and  tent  to  a  pe^ 
son  within  tlie  State  for  sale. 

The  court   took   thh   action  hecause  of  the  appamt  imeei^ 


jlp  r  jljs  :^:x.  Ixxxy  ii 

::  ::-r    ii-.i.    ":.:.::  :l:c  pr\:<?^vv.:ic-ii  was  hastxl. 

i'   .    :*  '.  -  v>  :ir.i  /i:'-'-ry  E.  L-i-rz^f}  for  detViulanu 

(    ■.^».     ->:.'--  *^r->*     •▼^     •'l"       4*^      \^\       .M 


r. 
CITY   OF   ATL.\NTA. 

I  J  till/  :2i\  1S9S.) 

Bv  Geohgia  Supkkme  Coukt. 

ShippiiiQ  ^■:nr,,is  for  storarjc  in  advance  of  orders  twt  interstate 
rrnnmfrcr. — The  bii>ine>s  of  one  who  ships  gooils  from  one 
State  to  another  in  advance  of  orders  therefor,  and  stores  the 
property  in  a  wareli<nise  from  which  it  is  taken  to  fill  orders 
solicited  bv  salesmen,  is  not  interstate  commerce  so  as  to  absolve 

« 

the  salesmen  from  payinir  the  municipal  license  tax. 

The  court  says :  When  products  are  shipped  from  one  State 
and  lodired  in  another  State,  there  to  be  offered  for  sale  in  open 
market,  such  products  lose  the  character  of  interstate  commercse 
and  assume  a  domestic  character,  merging  and  sinking  into,  and 
becoming  intermingled  with,  the  general  mass  of  property  in 
such  State,  and  are  subject  to  the  laws  of  taxation  which  there 
exist,  and  the  business  of  selling  such  products  is  taxable. 
Singer  Mfg.  Co.  v.  ^y rigid,  97  Ga.  114,  35  L.  R  A.  497 ;  Broum 
V.  Ilousfou.  lU  U.  S.  r,22.  29  L.  ed.  257,  Distinguishing 
Wrought  Iron  Range  Co.  v.  Johnson,  84  Ga.  754,  3  Inters.  Com. 
Kep.  140,  s  L.  R.  A.  273. 

Leiris  W.  Thomas  for  plaintiffs  in  error. 

J.  A.  Anderson  and  J.  T,  Pendleton  for  defendant  in  error. 

C\ase  reported  in  full,  31  S.  E.  019. 


■ 


CITV   OF    BUFFALO,  fttafl., 

KDWARD  REAVEV.  Apfl. 

(January  Term,  1899.) 

tt\  Sy.vr    V<»uK    St'i'BKUK    CuuuT,  Gkkib&i.  Tcbk,  F 

Uepaktmknt. 

Mrtnirijiiil  rurponilion  rannai  jirevftit  talts  of  prod 
forcifjn  ritiznis. — An  nrdinanre  tnakiru;  itunUwfulforB 
son  imt  II  n-'iilftit  tn  mA\  fnnii  products  in  the  citr  witbi 
tniniii^  n  liciiHc  <-\i>rpt  ii)>on  prrmisra  IpbmcI  or  owned  1) 
•  >r  \iy  a  |mt.''<>ii  w)i<>  in  llx'  Ut^'Mt'  or  owner  of  stteh  pmn 
voiil  u'h<-ii  iiii|>lii'<l  to  citi/i'ii!>  of  annilirr  Sut*  uka  diip 
louil  of  |>»i:it<H'>'   iiiti>  till-  rity  nni)  m>1I  Ibe  eotir*  oarloi 


PEOPLE  OF  THB  STAl'E  OF  NEW   YORK  *f  r«I.  A.   KLIPBTOIII^ 
etaJ. 

.TAMES  A.  UOBERTS. 
(January  Term.  IS99.J 
By  Nbw  York  Sdpheme  Colkt.  Oenekai,  Term,  TniBo  I 

PARTIISKT. 

State  may  impose  tax,  iiUkough  pari  of  the  hii 
state  commerce. — A  tax  impoaod  by  a  State  on  tha  btuin 
a  foreign  corporatioh  dealing  in  ohumicHls  and  dye*  ctutFa,  wtw 
six  sevenths  of  its  bu^iaesa  conisiats  of  importing  inch  ffiMdn  am 
their  sale  in  original  packages,  and  one  »evcnth  of  tJi«  ««!«  of 
broken  packages  and  of  domestic  goods,  Is  not  unconjilitutioual 
as  regards  such  six  sevenths. 

John  B.  Green  for  relator, 

O.  D.  B.  Hasbrouck  for  respondent. 

Case  reported  in  full,  36  App.  Div.  597, 


STATE  DP  LOUIBIASTA 

OBORGE  tV.    DATID9CCI.  JppT. 

/December  5,  1S98.) 
Bt  LoinsusA  SuTbEUE  Codkt. 

State  may  pnAQni  mle  of  food  m  dtpobi. — An  ordioaiun  pro- 
hibiting the  sale  of  pori.'ihable  fnod  mrnmoditlM  fai  tbe  ntihcay 
depots  or  landings  of  th«  city,  exf^ept  in  nnbtolMn  padui|irn  In 
vbich  they  are  im^^rt^d  into  the  9tab\  doM  Dot  fiiMrf«Fft  with 
interstate  cotnmeroe. 

The  conrt  says:  It  i?  nreed  nr  impliol  that  priratn  int^reabi 
or  rivalry  in  the  bovine**  of  Mllfng  fo»wJ  wmiaoditiw  flirtatwl 
the  ordinance.  It  i*  noX  for  th*-  'owrt  to  anwrtain  )h#-  mofivw 
that  may  hare  jfrem:."-ii  it^  rrflinatif*:.  Th«  inrpilry  U  wh«^' 
er  its  declared  porp'.-"-  m  Uwfnl,  and  wh«lbe<r  tbo  firdlnanw  i* 
restricted  within  tfcp  'rff*-.  r4  thai  fnry^f.     Tb*  wlinanf*  tm- 


poses  no  restriction  on  the  sale  of  the  c 
in&l  package.  Wlieii  the  transportation  is  cc 
cles  taken  from  the  package  and  offered  for  a 
then  operates  to  regulate  the  places  of  sale, 
when  the  importation  is  complete,  the  propert 
original  package,  but  removed  therefrom,  Uid 
jtropcrty  in  the  State,  the  mass  becomes  snbji 
wch  ae  the  taxing  jx>wer  of  the  State.  Citin 
land,  12  Wheat,  iac,  G  L.  «1.  684. 

Dencfjre,  Blair,  <£■  Denigre  for  appellant. 
James   J.    McLougklin,  Samuel   L.  Otlm 
iiruenn  for  appellee. 

Case  reported  in  full,  24  So.  324. 


STATE  OF  TEXAS 

SOITKKKN   KANSAS   R.\ILWAY   COMPAN 
(Fchniary  I,  1S99.} 
By  Tf„\ak  Coukt  ok  Civil  Aitxals. 

^'fiippinfi  f}iHHh  arrnss  hmm^iari/  is  intent 
shipment  frcmi  ii  p.iint  in  one  State  to  a  poi 
line  of  iini<thcr  Suite,  where  tlie  goods  are  rel 
to  liiifti  ileMinntion  in  the  latter  State  to  gain 
fixed  h_v  tlif  raihvav  ii)mnii<i!>inn  of  the  latter 
CiimnK-ree  uiiil  it  reaeheti  it^  tinal  dratinalio 

The  i'..urt  |j|jnT!<  its  ruling  i>n  Slale  v.  Oulf 
iTfx.  Civ.  App.)  41  S.  W.  ,142. 

.V.  .1/.  rr-mf  and  Jnhn  M.  King  for  the  S 
./.  11".  Trrnt  f-r  api-.-lh-.-. 

Cii-r  n-iH.rt.-.l  in  full,  411  S.  \V.  2.12. 


COMMONWEALTH    OF    PENNSYLVANIA 

r. 

WESTERN    UNION   TELEGRAPH   COMPANY. 
'Apri:  IS.  ISSS.) 

By  Pf.nn<ylvanlv  County  Court  v^Dauphix  Couxty), 

^'r.zrt  miy  frx  capita:  stock  of  forciQn  railroad  companjf. — A 
:ax  on  :Le  capital  str.ok  of  a  foreign  transportation  company  do- 
ing business  in  the  State  apportioned  by  the  mileagi^  method 
d'X'S  not  \iolate  the  ooninierce  clause  of  the  Federal  Constitu- 
tion. 

Case  reported  in  full,  2  Dauphin  County  Reporter,  40. 


W.   B.  AUSTIN.  Appf., 
r. 

STATE    OF    TENNESSEE. 

( December  '2Q,  1S9S,) 
By  Tennessee  Supkeme  Court. 

Cigarettes  not  subjects  of  commerce. — The  internal  revenue 
tax  on  cigarettes  bv  V.  S.  Rev.  Stat.  §  3392,  is  not  a  recognition 
of  them  as  proper  commercial  commodities. 

State  may  prohibit  sale  of  cigarettes. — A  State  statute  mak- 
ing; it  unlawful  to  sell  ciirarettes  is  not  unconstitutional  as  a 
regulation  of  commerce,  because  cigarettes,  by  reason  of  their 
harmful  character,  are  not  legitimate  articles  of  commerce  with- 
in the  scope  of  the  constitutional  prohibition. 

Basket  ill  which  smaller  packages  are  transported  is  original 
packafje. — Pasteboard  boxes  of  cigarettes  each  containing  ten, 
and  separately  stamped  and  labeled  as  prescribed  by  the  United 
States  revenue  statute,  are  not  original  packages  of  commerce 
when  they  are  transported  in  an  open  basket  which  belongs  to 
an  express  company,  and  which  is  filled  and  emptied  by  its 
agent,  but  the  basket  is  the  original  package. 

The  court  says :  Are  cigarettes  legitimate  articles  of  com- 
merce?    We  think  they  are  not,  because  wholly  noxious  and 
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deleterious  to  health.  Their  use  is  always  harmful,  never  bene- 
ficial. They  possess  no  virtue,  but  are  inherently  bad,  and  bad 
only.  They  find  no  true  commendation  for  merit  or  usefulness 
in  any  sphere.  On  the  contrary,  they  are  widely  condemned 
as  pernicious  altogether.  Beyond  question,  their  every  tend- 
ency is  towards  the  impairment  of  physical  health  and  mental 
vigor.  Every  State  has  the  right  under  its  reserved  police 
power  to  prohibit  the  importation  and  sale  of  all  articles  inher- 
ently unworthy  of  commerce,  and  unfit  for  the  use  of  its  people. 
Indeed,  an  active  duty  rests  upon  the  legislative  branch  of  the 
State  government  to  enact  appropriate  laws  for  the  protection 
of  the  public  against  the  hurtful  influences  of  such  articles ;  and 
in  the  discharge  of  that  important  duty  the  members  of  the  leg- 
islature must  be  allowed  to  act  in  accordance  with  the  dictates 
of  their  own  best  judgment. 

Welcker  cO  Parker  and  Harrison  £  Cutton  for  appellant. 
G.  W.  Pickle,  Attorney  General,  for  the  State. 

Case  reported  in  full,  48  S.  W.  305. 


CHICAGO    &    EASTERN    ILLINOIS    RAILROAD    COMPANY,    ^ppf., 

V, 

STATE    OF    IXDIANA    ex  rcl.  WILLIAM   A.   KETTCHAM. 

(Xovemher  15,  1898.) 

Bv  Indiana  Sipkkmk  Coukt. 

Stafe  Via  if  require  fees  for  filing  articles  of  foreign  corpora-' 
Hon, — Foos  ]>ros('rilx^cl  for  the*  filing  of  articles  of  incorporation 
of  foreimi  oorp<^rations  are  not  void  as  a  tax  on  interstate  com- 
morce,  whore  tlioy  are  merely  imposed  upon  the  right  to  incor- 
porate, although  the  filing  of  articles  and  the  payment  of  fees 
then»f(>r  an*  made  eompnlsorv  and  enforceable  by  action  on  the 
part  of  the  State. 

The  eourt  savs :  The  contention  that  the  fee  is  a  tax  on  inter- 
state  commerce  is  of  little  merit.  The  State  is  not  required  to 
authorize  the  fonnation  of  a  corporation,  or  the  consolidation 
of  two  or  more  coqiorations:  and.  if  it  does  pive  authority  to 


fonn  such  corporations  or  oonsolidationa,  it  xofty  ii^pnaft  boA 
conditions  as  it  sees  fit  The  tax  is  Oin  the  zi^t  to  exist  as  a  oav* 
poration^  and  not  on  the  husinesa  done  hy  the  ocnponrtifliu 
Citing  Ashley  v.  Ryan,  158  U.  S.  436,  88  L.  ed.  778,  4  Intone 
Com.  Bep.  664. 

W.  H.  Syford  and  A.  C.  Harris  for  appellant. 
William  A.  Ketcham  and  Smith  &  Korbly  for  appellee. 

Case  reported  in  full,  51  N.  E.  994. 


F.  BLUTHEKTHAli  et  ol^  AfpH-, 

V, 

J.  G.  LONG  et  «Z. 

(November  5, 1898.) 
By  United  States  Circuit  Coubt  of  Appeau^  Foubtk  Oia- 

CUIT. 

Violation  of  police  regulation  may  terminate  right  to  do  inter' 
state  business. — ^A  nonresident  may  be  deprived  of  the  priyil^ 
of  selling  intoxicating  liquors  in  original  packages  in  South 
Carolina  on  account  of  the  sale  by  his  agent  to  nanom  in  violft- 
tion  of  the  laws  of  the  State,  as  the  laws  regulating  interstete 
commerce  will  not  protect  one  who  violates  valid  police  r^pilar 
lions  of  the  State. 

Mordecai  &  Gadsen  for  appeUants. 

William  A.  Barber,  Attorney  General,  for  appellees. 

Case  reported  in  full,  33  C.  C.  A.  628. 


IRON  MOUNTAIN  RAniROAl)  OOVfAUTi  GW  IfKMFBW 


V. 

CITY  OF  HS11PQI8  et  A 


{July  5y  1899.) 

tcuiT  Court  or  App>ax.Bj 


CUIT. 
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of  the  rights  of  a  railroad  in  its  streets,  under  a  contract  provid- 
ing for  such  forfeiture  in  case  the  railroad  makes  rates  un- 
equally discriminating  against  the  city,  is  not  an  nuconstitu- 
tional  regulation  of  interstate  conmierce. 

Tlie  court  said :  Was  the  action  of  the  city  a  law  attempting 
to  regulate  interstate  commerce  ?  Plainly  it  was  not  A  rail- 
road company  has  a  right  to  make  a  contract  with  respect  to  in- 
terstate commerce,  and  to  bind  itself  to  certain  rates  if  it  chooses 
to  do  so.  It  bound  itself  here  to  impose  no  rates  which  were  un- 
equally discriminating  against  the  city  of  Memphis.  This  was 
its  duty  under  the  interstate  commerce  law,  if  it  had  any  power 
to  fix  rates  upon  such  commerce,  and  it  might  contract  with  any 
person  or  city  to  do  that  which  it  was  its  duty  to  do  under  the 
law.  The  action  of  the  city,  therefore,  was  merely  an  attempt 
to  enforce  a  contract  right,  and  not  to  regulate  interstate  com- 
merce, except  in  so  far  as  the  common  carrier  had  lawfully 
bound  itself  to  the  city  contractually  with  respect  to  a  particular 
part  of  that  commerce. 

L,  McFarland  and  A.  G.  Cochran  for  appellants. 
John  H.  Watkins  and  Lule  E.  Wright  for  appellees. 

Case  reported  in  full,  96  Fed.  Rep.  113,  37  C.  C.  A.  410. 


ST.  IX)UIS  &  SAN  FltVNCISCO  R.\ILROAD  COMPANY,  Appt., 

C.  E.  OSTRANDER. 

(July  U  1S90.) 

By  Arkansas  SrruKMK  Coukt. 

Cfurif'r  not  honud  ht/  through  emigrant  rate  based  on  false 
chissi/icafion. — A  carrier  "which  is  a  party  to  an  agreement  with 
other  ciJrricrs  J"()r  joint  tariff  rates  is  not  bound  by  an  emigrant 
rate  ^iven  bv  jni  ji,i!:i'nt  of  ono  of  tho  other  carriers  upon  an  inter- 
slnto  slii]nn('iit,  where  it  was  based  upon  a  false  classification 
made  by  the  ap:ent  knowinirly  ^^'  l)oca\iso  of  false  representations 
of  the  shi])per,  in  view  of  the  amendment  to  the  interstate  com- 
merce act,  ninkin/r  it  an  offense  for  any  officer  or  agent  to  make 
false  classification  for  the  purpose  of  obtaining  the  low  rate. 
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The  court  says :  If  the  shipper  obtained  the  low  rate  by  mis- 
representation, he  was  guilty  of  fraud,  and  neither  carrier  would 
be  bound  by  a  contract  obtained  in  that  way.  On  the  other 
hand,  if  he  stated  the  truth,  and  the  agent,  in  order  to  favor  him, 
billed  the  goods  at  emigrant  rates,  knowing  that  they  did  not 
come  within  the  published  definition  of  emigrant  goods,  he  was 
guilty  of  a  violation  of  the  law,  and  his  contract  did  not  bind  the 
x^onnecti ng  carrier. 

L.  F.  Parker  and  B,  R.  Davidson  for  appellant. 
( 'ase  reported  in  full,  ()6  Ark.  567,  52  S.  W.  435. 


LOl  IS\'ILLE  &  XASHVILLE  RAILROAD  COMPANY,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(May  20,  1899.) 
By  Kkxtucky  Court  of  Appeals. 

Discrimination  not  justifiable  because  necessary  to  allow  com- 
prlilion. — Discrimination  in  freight  rates,  in  violation  of  the 
Kentucky  Constitution,  §  218,  prohibiting  such  discrimination, 
may  not  be  justified  on  the  ground  that  it  was  necessary  in  or- 
der to  allow  competition  in  a  certain  market,  when  the  railway 
commission  has  refused  to  exclude  the  company  from  the  opera- 
tion of  the  provision. 

The  court  said:  It  is  earnestly  argued  for  appellant  that 
the  transportation  is  not  under  substantially  similar  circumstan- 
ces and  conditions  when  competition  exists  at  one  point  and  not 
at  another.  On  the  other  hand,  it  is  contended  for  the  State 
that  to  adopt  this  construction  is  to  emasculate  the  section  and 
to  deprive  it  of  all  practical  operation  and  effect.  The  precise 
question  thus  presented  was  determined  by  this  court  in  Louis- 
ville  d-  y.  R.  Co.  V.  Com.  20  Ky.  L.  Rep.  1380,  43  L.  R.  A.  541, 
4r,  S.  W.  707,  20  Ky.  L.  Rep.  1102,  47  S.  W.  210,  20  Ky. 
L.  Rep.  1:394,  43  L.  R.  A.  549,  47  S.  W.  598,  where  the  con- 
struction of  the  section  adopted  by  the  State  was  sustained.   We 
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are  urged  to  overrule  that  case ;  but  it  was  fully  considered,  and 
tlien  reconsidered  by  the  whole  court,  and  we  are  diainclinedy 
with  substantially  no  new  light  on  the  question,  to  set  aside  the 
(conclusion  of  the  court  reached  tlien  after  so  mature  delibera- 
tion. It  is  insisted  for  appellant  that  this  construction  makes 
it  an  arbitrary  interference  with  the  right  of  appellant  to  engage 
in  competitive  traffic,  depriving  it  of  its  property  without  due 
process  of  law,  denying  it  the  equal  protection  of  the  law,  im- 
pairing the  obligation  of  its  charter  contract,  and  imlawfuUy  in- 
terfering with  interstate  commerce. 

A  railroad  is  only  an  improved  modem  highway.  It  must, 
of  necessity,  be  subject  to  public  control.  To  hold  that  only 
railroad  men  understand  rates,  or  that  they  shall  be  allowed 
alone  to  fix  the  rates,  and  that  no  tribunal  can  review  their  de- 
cision as  to  what  rates  are  reasonable,  is  to  put  in  their  hands  a 
])()wer  dangerous  to  the  welfare  of  the  community,  and  utterly 
out  of  koo])ing  with  the  doctrine  that  they  are  public  agencies. 
If  it  1)0  true  that  the  public  interests  require  the  discrimination 
in  rates  shown  in  this  case,  and  tliat  no  injustice  has  really  been 
Hone,  it  may  be  that,  upon  presentation  of  the  facts  to  the  rail- 
road commission,  it  would  allow  the  rates  to  stand.  It  does  not 
a])])(Mir  that  the  a])pellant  has  pn^sented  its  case  to  the  commis- 
sion. The  power  to  detennine  this  matter  must  be  decided 
somewhere,  and,  the  Constitution  having  created  a  special  tribu- 
nal for  this  ])nr]>ose,  we  cannot  see  that  these  provisions  are  sub- 
ject to  any  of  tlu*  objections  raised  by  appellant  No  principle 
of  constitutional  law  is  violated  when  the  State,  which  has  cre- 
ated thes<»  }i*j:eneies  for  the  ])nbHc  service,  creates  an  impartial 
tribunal  to  ])r(^vent  their  great  powers  from  being  used  to  build 
u])  certain  fav<>re<l  ones  at  the  exi>ense  of  others. 

William  Liuflsaif,  II,  W.  Bruce,  }Yalk'er  D.  Hines,  EduHxrd 
W.  Ififips,  W,  (\  MrChord,  11'.  ./.  Lisle,  and  John  McChord  for 
a])]K*lIant. 

If.  ir.  Hires,  W,  S,  Tnjflor,  mul  M.  IF.  Thatcher  for  the  Coni- 

luon  wealth. 

Case  rejmrted  in  full,  21  Ky.  L.  I?ep.  232,  51  S.  W.  1«4. 
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paru  of  State,  not  interstate 
tratnc.  1«T 
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1  violation  of  Ibti-inut 


INSPECTION. 

Of  imports.  xiU 

Law  to  facilitate  seicure  of  import- 
ed gooda  la  void.  zxx 

INTERSTATE    COMMERCE.      See 

also  COMUEBCE. 

Sate  of  food  in  depots  prohibited. 

Ixzxix 
Without  power  to  fix  rates. 

(•reati-r  charge  for  short  than  l0D)t 
haul  may  be  made  without  au- 
thority  of   Commission,     xliv 

Enforcement  of  order  of,  baaed  on 
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tween carrier  and  shipper  tn 
proceeding  to  enforce  order  of 
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Suit  l)y.  to  restrsin  exaction  of 

rriiiKinablc  rates.  Ixxlx 

Petition  by  Commission  to  enforce 

iirder   on    sufBcient   facta   not 

demurrable.  Ixxx 

INTOXICATING  LIQUORS. 

Impons  of,  under  Wilson  WII. 

Violation  of  police  regulation  may 
terminate  nonresident's  right 
ti>  sale.  xeill 

,\rriv»I  within  State. 

Arrival  of  shipment  to  agent. 

iMviH 

Discrimination  against  impMia- 
(ionof.  xxix;lxx 

Prohibition  by  State  of  solicitation 
of  orders  for  liquors.  Ixxi 

Currier  enjoined  from  refuslnc  to 
Irnnsport  liquor.  uvll 

r«ngres:<  uiav  prohibit  sale  in 
ritory,  "  xM 


vith  urugM. 
i'loliibition  of  Bale  of   ! 

KH|iiliirij;  liceitne  for  ealoa  ci 


make  interqlat«  i 


Satv  of.  in  uriginul  pai'ltajiiw.  nr 

Original  packagns  of.  xxx 

Orijicinul  paekagcH  of.  xl 
ITINiCRANT  VENDERS, 


.lOIKT  TARIFF.     See  Ftunc  Ratw*. 
■H  lilSIIKTlON.     See  Coihth. 
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I  If  riiilroad;  rpc]iiirin«  rewrd  uf. 

nlM, 

Ivl 

U-K«l[ty  at.  Ixwtil 

Fnr    sule    of   Roods   nianufflcturfd 

«il  limit   Stale,  Ixxxviit 

INir  mile  of  cignrotte*.  xxW 

I'Xiniiptifin  of  rf*ldeiil  from  licvus* 

fi>r  nnldline.  mxTJi 

I''mi    »c1I[ih(   coiivlH-mnde  giKuU. 

XXX 
nil  ]H-.],llerB.  xxxli;  Ixiii:  Ixxxi 
Oii   boliritor  of  ptciiires  U>  ]»  on- 

lanml  in  another  StAt«.     IKXX 
(111  hnHlneiM  of  foreiifii  iwrpurHtion 

duTie  Uiroit^'b  UK^nt.  y 

On  iignnt  of  fnrfign  i«r(>nratitiii. 

Ihi  uKcnt  soliciting  orders   Iwr   II- 

iiiiiii.  Ill  Ih-  ini|iorlML      uacri 

I'll   ii'liii!  tl™liT  who  brcaka  nrlid- 

')ii  iliii^'iiinl  iiierchairt».  xx( 
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h()N(J  AM)  SilOHT  HAIL  TMlOVI- 

SION. 
Dissimilarity  of  (tunlitioiis.         xiv 
In     KiMilucky     Constitution,    srlf- 

rxi'tutinir.  Ixxiv 

Dissiniil.nitv   in   mmlitions   as  af- 

trctrd  by  nnnprtition.  xliv 

hOlTKIiV. 

rickrts  ni»t  ]»rotiM-tod  as  intorstato 
nunnuTci'.  Ixxv 

LrMllKII. 

Spcci;!!  rati'  to  shipper  of.  unlaw* 
till.  Ixxxvi 

MAIL  TIJAIN. 

Slaic  re^rulatinn  ;;overiiiii«r  run- 
imm;:  of.  Iviii 

MAUKKTS. 

Cannot  I»e  cIosimI  to  forei^rn  ]n'otl:i- 
rer^.  xxix 

.MKKrilANTS. 

T;i\  <»n.  Ixiv 

MnNolMH.V. 

Coniiiinat  inn    ti>     )>rcvrnl     Itiddin;; 

fur  » nntr.ict*.  xl 

Citniliin.-M  inn   of    inanufacturers  to 

r<'i:ii];it«'  jM'i«*i's.  xli 
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lion  in  mai.  xlii 
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i/f.  xli 

A'jn-cnii  nt  «if  nirnilM'i-»  n\  -.lork  ev- 

i-liail'jc   nnt    In  ilraj    with   other 

\ar«l    ti;nler.*.  xvii 

A--nriaiinn    nf     (■ninnii«'>ii>n     mer- 

chant-^.  xxii 

Krtn-al  tt\    4'ni)iini-oinn    nierrhant^^ 
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I*inall_\    ini|in*i«l  mi   fun-i^'n  •■nrp«>- 
I  at  inn  fnr  tailnrr  tn  rntci-  sat 
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Oisorjiiiiiiutioii  a},'aindt  sales  of 
produce  liy.  Ixxxriii 

Stale  re-^uhitioii  of  iioto  pven  for 
^MHKliS  ])iirehtised  of  iioiireai- 
deiit.  Ixi 

NOTK. 

State  reffujiitioii  of  note  {^iven  for 
I  «;<hh1i«    purchased    of     iionreAi- 

'  ileiit.  Ixi 

()(•(  ri'ATlOX   TAX.     Sii*   LiiE.xsR. 

(>lk().\i^k(;arixk. 

Statute  retiuirinf;.  to  bo  coIontL 

xxxix:  Ixxxvi 
Statute  retjuirin};:.  to  be  dincolored. 
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Kxelusioii  of  that  nmnufaetured  in 
another  State.  x 

OKDKK. 

Of  ('(Hnniission:  IhimhI  on  wron;; 
sections  of  statute.  xliii 

OKDIXAXCK. 

Ki»r  Li«inse,  s<»o  License.. 

OHIOIXAL  i»ack.\(:ks. 

Sale  to  eonsumers.  \ 

Defined.  xxvti :    xxxviii 

Sale  of:  etTeet  «>f  franehise  tax  ou 
foreign  eorporation.  xvij 

Tluit  a  paeka*re  is  orif^inal  for  tax- 
ation d(N*s  ni»t  make  it  !mi  for 
foninieree.  xxwiii 

Hasket  in  whieb  Hnnillor  |Nieka;;ps 
are  tran^porttMl.  xei 

Tax  on  retail  tiealer  who  l)reaks 
paeka'res.  li 

State  tax  upt>n  import m  in.      xlvii 
Of  4i;rarettes,  xxiv 

Of  intoxieatin^  liquors,  ri;;ht  to 
sell.  xi:  XXV:  xxx:  xeiii 

PACKINCi    COMPANY. 
That   priHhiet   is  ex|Nirt(Hl  doi«s  not 
nnike   bu'^iness  interstate,      xl 

rAIJTIALITV.        S»e     Discrimina- 
tion. 

IVMtTIKS. 

In  suit  a<rainst  as*«(ieiatinn  for  vio- 
lation of  anti-trust  aet. 

xlii 

PASSKNOKHS. 

Separati>        ae«')niniiK!ations        for 

\vbit«'    and     e«iloriHl   ratvs   on 

railroad.  Ix:   Ixxii 

i'KDDLKKS.     See     also     iTINkHAXT 

Vkm»kks. 

Ke<|nirin;;  lieense  of.  Ixxxi 
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j-old    were  witlHtiit    Slate. 

l.vxxviii 
Solicitation    of   (Miicr^   to   be    IDled 

hy  aiiotluT  person.  xxxii 

Sale  of  fiame  for  portrait,  made  in 

aiK'ther  Stale.  Ixiii 

Kxeniption      of      resident      pt'd<ller 

from  licence  tax.  xx>Lvii 

pirrfTiox. 

'!'(»  enforce  order  of  ('ommission  on 
sutlicient  facts  not  deniur- 
ral>le.  ixxx 

A\erment  of  failnre  to  publish 
^che<hile  or  variations.       xxvi 

PJJKFKItKNCi:. 

In  Kates,  see  KatKS. 

rillVIIJKJK  TAX.     See  Licknsh. 

pKoirrs. 

KtVect  (d*  j»roHts  on  intcMstatc?  husi- 
ne>-  upon  l<ical  rate<.  v 

PlT'.idC   IMMNTINC. 

Kcpiirement  that  public  printing,' 
be  d«.ne   u  it  hill   Stat(\        Ixviii 

(,)i'Ai;AN'n\i:. 

Slate   iiuiv   pa><^  (luarantine   law. 

Ixxxiv 
P)V     Slate     a;:ain^t      infected     ani- 
maN. 


Ixxxiii 


kaiij:(»ai)s. 
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I'orfcit  lire  b\'  cit  \   of  liuht-^  of  rail- 
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road   in   city   street,  xciii 

IJeqniriiiL!  recoid  of  b-a-e  of.  Ixxv 
( "oiii])c1  il  ion     by.     may    ci'ea*e   dis- 

^imilai'  condii  ion-^.  xiv 

I'orcitin;    lax    on   capital    stock    ot. 

xci 
Sn<(»'-^or   (.f  caniei"   bo'ind    i»y   oi'- 

di)-  of   ( ■oinmi--ioii.  xxxiv 
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\\xv:    xxxvi 

Sp.-(i;il    iMtc   to  -iiipper   of   lumber 

iiidawful.  Ixxxvi 

Li'ii-j    ;ilid    -lioit     haul.  xiii 

A"^  a  li'-rird  by  coiii])et  it  ion.  iii 


RATES — continiKHl. 

To  foreign  points  by  railroad  with- 
in Slate.  iv 

Control     by    railway    competition, 
dissimilar    to    those    not  con- 
trolled, xiv 

Unless  rates  violate  §  4  of  the  Act 
they  will  not  violate  §  'i.      xv 

Preferences  between  localities  not 
within  §  2  of  the  Act.       xvi 

Based  on  false  classification  not 
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Diseriniiinilion  in,  on  <^round  of 
coniiietition.  l.>Lxiii 

Discrimination  not  justifiable  be- 
cause neeessarv  to  allow  com- 
petition.  .  xcv 

Compensatory  rates  to  competitive 
points.  Ixxvii 

Stale  reirulation  of  charges  on  in- 
terstate  business.  Ivii 

Thr()U<;h  rate  to  competitive  point, 
local  rate  from  there  to  <les- 
ti  nation.  Ixxvii 

Local  rates  of  connectinj^  carriers 
need  not  be  ascertained  by 
shippers.  Ixvi 

Higher  rates  on  goods  not  shipped 
under  uniform  bill,  limitation 
of  liabilitv.  Iwii 

Prohibition  bv  Congress  of  niainte- 
nance  of  rates  on  interstate 
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ileasonableness  of.  in  case  of  <K'ean 
(•(»mpetition.  ii 
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fact  that  lower  rate  exceeded 
cost    of   service.  xvi 

To  noncompetitive  points,  reason- 
ableness as  compared  with 
c<)mi)etitive  points.  Ixxvii 

Unreasonableness  of,  of  one  class 
does  not  invalidate  entire 
schedule.  Ixvii 

Heasonableness  of,  does  not  justify 
unjust  discrimination,      xxvii 

Peasonableness  of  rates  for  .short 
haul.  xliv 

Suit  bv  Commission  to  restrain  ex- 
action  of  unreasonable  rates. 

Ixxix 

CIreator  charge  for  short  than  long 
haul.  xliv 

Determination  by  court  of  rates  on 
road  passed  out  of  hands  of 
receiver.  xxxv 

rm])o-iition  of  penalty  by  State  for 
discrimination.  xlix 
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